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TO AMEND SECTION 2(b) OF THE CLAYTON ACT 


TUESDAY, MARCH 17, 1959 
U.S. Senate, 


SUBCOMMITTEE ON ANTITRUST AND MoNnopoty 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:10 a.m., in room 
457 Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kefauver (chairman), Hart, and Dirksen. 

Also present: Paul Rand Dixon, counsel and staff director; Peter 
N. Chumbris, counsel for minority ; Theodore T. Peck, special counsel 
for minority; Carlile Bolton-Smith, special counsel for majority; 
Philip R. Layton, assistant counsel; Joseph C. Golden, attorney; 
Thomas B. Collins, professional staff member, Judiciary Committee; 
and Gladys E. Montier, clerk. 

Senator Krerauver. The committee will come to order. The sub- 
committee meets today to consider two bills, S. 11 and S. 138, each of 
which would amend section 2(b) of the Clayton Act, as amended by 
the Robinson-Patman Act. In the House of Representatives the com- 
panion bill is H.R. 11, which is sponsored by the distinguished 
chairman of the Small Business Committee, Congressman Wright 
Patman, and by others. 

The purpose of the bill is to protect competition in all lines of 
commerce Soon being substantially lessened as a result of price dis- 
criminations even though the discriminations can be shown to have 
been engaged in to meet in good faith the equally low price of a 
competitor. 

Under existing law, price discriminations, unlawful under sec- 
tion 2(a) of the Clayton Act because they may substantially lessen 
competition or tend to create a monopoly, may, nevertheless be con- 
tinued if it can be shown under section 2(b) that they were made in 
good faith to meet the equally low price of a competitor. 

S. 11 would amend section 2(b) so as to make good faith unavail- 
able as a defense where it is affirmatively shown that the discrimina- 
tions may substantially lessen competition or tend toward a monopoly. 
The bill is based upon the conviction that substantial lessening of 
competition or tendency toward monopoly is as much against sound 
public policy when brought about in good faith as when accomplished 
in bad faith. 

S. 11 would not completely eliminate the good faith defense. It 
would continue to justify price discriminations which, though injur- 
ing competition between competitors, were not so destructive as sub- 
stantially to lessen competition or tend toward monopoly in a line 
of commerce. 
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S. 11 is made necessary, basically, by the 1951 decision of the 
Supreme Court in Standard Oil Co. (Indiana) v. Federal Trade 
Commission (340 U.S. 231) which held that a discrimination which 
is shown to have been made in good faith to meet the equally low 
price of a competitor may continue even though there may be gyb. 
stantial lessening of competition or tendency toward monopoly, 

In direct and striking contrast with S. 11, S. 138, introduced by 
Senator Capehart, would enact the 1951 Standard Oil decision into 
statutory law. 

Bills similar to both S. 11 and S. 138 were introduced in both 
the 84th and 85th Congresses and hearings were held in both Cop. 
gresses. The Senate hearings in the 84th Congress produced a printed 
record of over 700 pages and those in the 85th Congress resulted in 
a printed record of over 1,500 pages. In addition, lengthy hearin 
were held in the House in the 84th Congress on H.R. 11, a bill 
similar to S. 11 introduced by Congressman Patman of Texas, 

Also the Small Business Committee of the Senate under Senator 
John Sparkman’s chairmanship has held extensive hearings on these 
bills. Notice will be taken of these hearings in considering the bills 
in this Congress. 

Surely almost everything relevant that can be said about these 
measures has been said at least once. If I were to say more in open- 
ing these hearings, I feel that I would largely be repeating what I 
have said before. Therefore, I merely refer to my previous opening 
statements and incorporate them in these hearings by reference. 

I think I will incorporate my previous statement and also the pre- 
vious statement of Senator Capehart with reference to his bill. 

(These statements may be found beginning on page 1 of the pre- 
vious hearings, “To amend section 2 of the Clayton Act.” Hearings 
before the subcommittee on Antitrust and Monopoly, 85th Congress, 
2nd Session, 1957.) 

Senator Kerauver. With few exceptions, the witnesses who are to 
appear or the organizations for which they appear, have been with us 
at least once before. We want to hear all relevant remarks but let me 
request each witness not to be repetitious. Let me urge each witness 
to abide by the rule and submit his written statement for printing in 
full in the record and limit his oral testimony to a brief summary of 
his argument. 

At this point we will have printed in the record S. 11 and §. 138, 

(S. 11 and S. 138 are as follows :) 


{S. 11, 86th Cong., 1st sess.] 


A BILL To amend the Clayton Act as amended by the Robinson-Patman Act with 
reference to equality of opportunity 


DECLARATION OF PURPOSE AND POLICY 


To reaffirm the national public policy and the purpose of Congress in the laws 
against unlawful restraints and monopolies, commonly designated “antitrust” 
laws, which among other things prohibit price discrimination; to aid in intelli- 
gent, fair, and effective administration and enforcement thereof; and to 
strengthen the Clayton Act as amended by the Robinson-Patman Anti-Price 
Discrimination Act and the protection which it affords to independent business, 
the Congress hereby reaffirms that the purpose of the antitrust laws in pro 
hibiting price discriminations is to secure equality of opportunity to all persons 
to compete in trade or business and to preserve competition where it exists, to 
restore it where it is destroyed, and to permit it to spring up in new fields. 
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AMEND CLAYTON ACT 3 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That Subsection (b) of section 2 of the Act 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes”, approved October 15, 1944, as amended 
(15 U.S.C. 13(b) ), is hereby amended to read as follows: 

“Sec. 2. (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be aflirmatively shown, the Commission is author- 
jzed to issue an order terminating the discrimination: Provided, however, That 
unless the evidence affirmatively shows that the effect of the discrimination may 
be substantially to lessen competition or tend to create a monopoly in any line 
of commerce, in any section of the country, it shall be a complete defense for 
a seller to show that his lower price or the furnishing of services or facilities to 
any purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor, or the services or facilities furnished by a competitor: 
Provided further, That nothing contained herein shall be construed to alter the 
law applicable to the absorption of freight or of shipping charges.” 





[S. 138, 86th Cong., 1st sess.] 


A BILL To define the application of the Clayton and Federal Trade Commission Acts to 
certain pricing practices 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Clayton Act (38 Stat. 730; 15 U.S.C. 
13), as amended, is further amended by deleting the period at the end of section 
2(b) thereof and adding the following: “: And provided further, That in any 
proceeding involving an alleged violation of this section, it shall be a complete 
defense to a charge of discrimination in price, or in services or facilities fur- 
nished, if the seller shows that his lower price, or his furnishing of greater 
services or facilities, was made in good faith to meet an equally low price of, 
or services or facilities of comparable value furnished or offered by, a competi- 
tor: And provided further, That it shall not be a violation of this Act for a seller, 
acting independently, to sell at delivered prices, or to absorb freight to meet in 
good faith an equally low price of a competitor. Any price or pricing practice 
permitted by this or the preceding proviso shall not be prohibited under section 
5 of the Federal Trade Commission Act (38 Stat. 719, as amended, 15 U.S.C. 45) : 
Provided, however, That a seller shall not be deemed to have acted in good faith 
within the meaning of that term as used in this section if he knew or should 
have known that the competitor’s offer or price was unlawful, and nothing in this 
section shall make lawful any contract, combination, or conspiracy in restraint 
of trade or any act to monopolize, or conspiracy or attempt to monopolize, trade 


or commerce among the several States.” 

Senator Kerauver. Senator Wiley, a distinguished member of this 
committee who is consistently present when legislation is being con- 
sidered, is attending a Foreign Relations Committee meeting this 
morning. Of course, he cannot be in two places at once. He has 
prepared a statement which he would like to have appear in the 


record. I will direct that his statement be printed in the record at 
this point as if read. 


(The statement follows:) 


STATEMENT OF SENATOR ALEXANDER WILEY, U.S. SENATOR 
FROM THE STATE OF WISCONSIN 


Protection of small businessman important: The basic economy of 
the United States is, of course, one of private competitive enterprise. 
The small businessman is essential to the maintenance of our sys- 
tem. He fills many needs at the retail, wholesale, and manufacturing 
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level in many different competitive fields. Even the big corportions 
find it important to subcontract work to small businessmen. And 
the Federal Government, as we all know, makes special provision for 
Government contracts with small business. 

Preserving competition: Destructive and discriminatory price 
competition is a weapon which monopoly and predatory interests 
have in the past used to eliminate competition from small and weaker 
business. 

We must be ever alert against the revival and continuation of this 
practice which was so prevalent in the early days and which has been 
continuing. 

Federal Trade Commission enforcement: Legislation against price 
discrimination has been enforced to a considerable extent. However 
the Federal Trade Commission ran into difficulty in its suit against 
the Standard Oil Co. of Indiana. The case was dragged through 
the courts and up to the U.S. Supreme Court which decided against 
the Federal Trade Commission. 

Present issue: The Supreme Court, in effect, decided that the meet- 
ing of a competitor’s price “in good faith” was a defense to a suit 
for price discrimination. 

This defense has pervaded nearly all suits on that ground brought 
by the Federal Trade Commission. It feels that its work is being 
hampered by a loophole created by this decision. 

The purpose of S. 11: S. 11 is, of course, a bill to change the law in 
the respect decided by the Supreme Court in the Standard Oil of 
Indiana case. It would make a good-faith defense contingent upon 
the effect of the price discrimination. If the price discrimination 
tended to eliminate competition or to create a monopoly, the so-called 
good-faith defense would no longer hold good. 

Questions of issue: There are a number of questions which witnesses 
need to answer during this hearing. A few of them are as follows: 

(1) Is price discrimination increasing? 

(2) What effect has price discrimination had on small business, 
(a) since the Supreme Court decision in 1954; (6) since the last hear- 
ing on §.11? 

(3) What cases have been lost to the Government by reason of the 
so-called good-faith defense in price discrimination suits? 

(4) If an intrastate business drops its price, would it be better for 
small business if a national interstate competitor were (a) to meet 
that price in that locality only, or, (2) to drop its price on a national 
scale ? 

(5) Can the price executives of interstate business concerns predict 
with reasonable accuracy what effect a price discrimination will have 
on competition or monopoly ? 

(6) Is it possible for price executives of interstate companies to 
determine with reasonable accuracy what is an area of competitor? 


WELCOME TO WITNESSES 


We welcome all witness who have something to contribute to the 
consideration of this legislation. 

We hope that witnesses will be brief and to the point. We also 
hope that, where there are problems, specific remedies will be pro- 
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posed so that, if a witness opposes S. 11, he will suggest any amend- 
ments which might cure the objection he has. And if any support- 
ing witnesses see ways of improving the bill, that he will suggest 
them in specific language. 

Senator Krravuver. Counsel, do any of the other Senators have 
statements that they want to appear in the record at this point? 

Mr. Pecx. No, sir, but I do believe Senator Dirksen may be here 
soon this morning. 

Senator Kerauver. Very well. Mr. Dixon. 

Mr. Drxon. Mr. Chairman, as you know, customarily we hear 
comments on legislative matters from the interested governmental 
agencies. On these two bills under consideration we have heard from 
the governmental agencies during our 1957 hearings. You will recall 
that at that time, Mr. Chairman, the Federal Trade Commission, the 
agency that is principally obligated to enforce section 2 of the Clayton 
Act, presented its views in which the majority endorsed S. 11, that 
is, three members endorsed it and Chairman Gwynne opposed it. 
One of the members, Commissioner Tait, had just been appointed, 
and he took no position for that reason. The Commission has again 
transmitted its views, and, in brief, the same three members, the 
majority of the Commission, endorse S.11. This year Commissioner 
Tait joins with Commissioner Gwynne in opposition to the bill. 

Senator Krerauver. Shall we print at this point in the record the 
statements of the majority and the minority of the Federal Trade 
Commission ? 

Mr. Dixon. I would suggest that, sir. 

Senator Kerauver. Without objection there will be printed in the 
record letters dated March 13, 1959, and March 14, 1959, from the 
Federal Trade Commission. 

(The letters of March 13 and March 14, 1959, from the Federal 
Trade Commission referred to, are as follows :) 


FEDERAL TRADE COMMISSION, 
OFFICE OF THE SECRETARY, 


Washington, March 13, 1959. 
Hon. Estes KEFAUVER, 


Chairman, Antitrust and Monopoly Subcommittee, 
Committee on the Judiciary, 
United States Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: Reference is made to §. 11, 86th Congress, 1st session, a 
bill “to amend the Clayton Act as amended by the Robinson-Patman Act, with 
reference to equality of opportunity” and S. 138, 86th Congress, 1st session, a 
bill “to define the application of the Clayton and Federal Trade Commission Acts 
to certain pricing practices.” 

8. 11, as introduced in the 86th Congress, is substantially identical with S. 11, 
85th Congress, upon which the Commission submitted its comments to you by 
letter of March 12, 1957. The views then expressed by letter and in our appear- 
ance before your committee remain unchanged and a copy of that letter is 
appended as reflecting the recent position of the Commission on the proposed 
legislation. 

8. 138 would amend section 2(b) of the Clayton Act to provide as a complete 
defense, the showing that the lower price or furnishing of disproportionate serv- 
ices or facilities was made in good faith to meet an equally low price of, or 
services or facilities offered by, a competitor. The Commission regards this bill 
as unnecessary legislation since it does no more than restate the present proviso 
to section 2(b) as construed by the Supreme Court in Standard Oil Company v. 
Federal Trade Commission (340 U.S. 231 (1951) ). 

Chairman Gwynne and Commissioner Tait do not join in this statement and 
will submit separate views. 
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In view of time schedules, this report has not been submitted in advance to th 
Bureau of the Budget. 


By direction of the Commission. 
JoHN R. Herm, Acting Secretary, 


FEDERAL TRADE COMMISSION, 
OFFICE OF THE SECRETARY, 


Washington, March 12, 1957 
Hon. Estes KEFAUVER, , 


Chairman, Antitrust and Monopoly Subcommittee, 
Committee on the Judiciary, 
United States Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: This is in reply to your letter of March 2, 1957, request. 
ing the Commission’s views regarding S. 11, 85th Congress, 1st session. 

Section 2(a) of the Clayton Act, as amended by the Robinson-Patman Act in 
part, declares certain price discriminations to be unlawful “where the effect of 
such discrimination may be substantially to lessen competition or tend to create 
a@ monopoly in any line of commerce, or injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit of such 
discrimination, or with customers of either of them.” [Italics supplied.] See. 
tions 2(d) and (e) of the act make it unlawful to discriminate in the payment 
for services or facilities furnished by customers or in the furnishing of Services 
or facilities to customers. 

Section 2(b) of that act, as construed by the Supreme Court in Standard Oij 
Co. v. Federal Trade Commission (340 U.S. 231 (1951) ), provides as an absolute 
defense to a price discrimination otherwise violative of section 2(a), the showing 
that the lower price was made in good faith to meet an equally low price of a 
competitor. 

The subject bill would amend section 2(b) of the Clayton Act so as to deny 
to a seller the defense of a good faith meeting of an equally low price of a 
competitor (or the services or facilities furnished by a competitor) to a charge 
of discrimination made under that act, when the effect of the discrimination 
“may be substantially to lessen competition or tend to create a monopoly in any 
line of commerce.” The defense would be retained, however, with respect to 
discriminations which may have only the other effects prescribed in section 2(a), 
In addition, a proviso would be added to section 2(b) to the effect that nothing 
contained in that section should be construed to alter the law applicable to 
freight absorption. 

Aside from the question of whether the Supreme Court’s Standard Oil deci- 
sion correctly reflects the intention of Congress in enacting section 2(b), it 
would appear that the current construction of that section is inconsistent with 
the basic principles of the Clayton Act, as amended, and the Sherman Act. The 
underscored portion of the provision of section 2(a) quoted in the second para- 
graph of this letter appeared in the original Clayton Act and reflects the basic 
purpose of the antitrust laws—to prevent monopoly and substantial lessening 
of competition, which is tantamount to bringing about monopoly. Whereas the 
Sherman Act outlaws monopoly without regard to the practices whereby that 
situation has been effected, the Clayton Act supplements the Sherman Act and 
prohibits discriminations in price as the prohibition of a particular practice 
where that practice may bring about monopoly. 

Section 2(b), construed as a complete defense to all discriminations other- 
wise violative of section 2(a), places the interest of an individual seller of 
meeting the price of a competitor by discriminating in price without cost justi- 
fication, over the obviously more important public interest that such a discrimi- 
nation which may have the effect of substantially lessening competition or tend- 
ing to create a monopoly should not be allowed. The proposed amendment does 
no more than to make it clear that where the effect of the price discrimination 
may be so serious as to substantially lessen competition or tend to create a 
monopoly, the right of the public not to suffer such consequences shall prevail 
over the business interests of the individual seller. On the other hand, where 
the price discrimination would have only the less serious effect of injuring com- 
petition with the grantor or recipient of such discrimination or with customers 
of either of them, the right of the seller to meet the equally low price of a com- 
petitor is clearly stated. 

The Supreme Court’s decision in the Standard Oil case, followed by the opin- 
ions of the Court of Appeals (7th Circuit) in the same matter, 233 F. 2d. 649 
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(1956), and the courts of appeals in Balian Ice Cream Company v. Arden Farms, 
931 F. 2d 356 (C.A. 9, 1955) and Brown v. Standard Oil Company, 238 F. 2d 54 
(C.A. 5, 1956), make it clear that section 2(b) provides an absolute defense 
to all price discriminations regardless of the seriousness of the probable effect. 
The Commission is of the opinion that the objectives of H.R. 11 and H.R. 398 
are of sufficient importance to the effective operation of the Clayton Act that 
such legislation should be enacted without awaiting further case by case de- 
yelopment under section 2(b) as presently worded. 

The Commission does not view the proposed change in the “meeting an equally 
low price” defense of section 2(b) as altering the law applicable to freight 
absorption. At the same time, no objection is interposed to the inclusion of 
the additional proviso appearing at page 3, lines 3-5, of the bill in order to 
preclude the possibility of a contrary interpretation. 

Chairman Gwynne does not join in this statement and will submit separate 
views. 

Commissioner Tait did not participate herein for the reason that he has not 
peen a member of the Commission for a sufficient length of time to have an in- 
formed judgment on the merits of the proposed bill. 

This report has not been cleared with the Bureau of the Budget. 

By direction of the Commission. 

RosertT M. PARRISH, 
Secretary. 


FEDERAL TRADE COMMISSION, 
Washington, March 14, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, Committee on the Judiciary, 
United States Senate, Washington, D.C. 

Deak Mr. CHAIRMAN: This is a report upon S. 11, 86th Congress, 1st session, 
a bill “To amend the Clayton Act as amended by the Robinson-Patman Act, with 
reference to equality of opportunity” and S. 138, 86th Congress, 1st session, a bill 
“To define the application of the Clayton Act and Federal Trade Commission 
Acts to certain pricing practices.” 

On March 11, 1957, I submitted a statement to this committee stating why 
I am opposed to the enactment of S-11. I am enclosing a copy of that statement 
and request that it be made a part of the record of this hearing. There have 
been no court or Commission decisions since I was last here which have caused 
me to change my mind. 

I believe S—138 is unnecessary as it apparently only restates the current law. 

Commissioner Tait joins with me in opposition to the enactment of both 
§-11 and S-138. 

Sincerely yours, 
JOHN W. GWYNNE, Chairman. 


STATEMENT OF THE INDIVIDUAL VIEWS OF JOHN W. GWYNNE, CHAIRMAN, FEDERAL 
TRADE COMMISSION, ON S, 11 


Iam unable to agree with the views of the majority of the Commission on §. 11 
and hereby submit my individual views. 

In summary, section 2(a) of the Clayton Act relating to discriminations now 
provides : 

“It shall be unlawful * * * to discriminate in price between different pur- 
chasers * * * where the effect of such discrimination may be substantially to 
lessen competition or tend to create a monopoly in any line of commerce, or to 
injure, destroy or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with customers of either 
of them.” 

Then follows a list of matters which a respondent may show by way of justifi- 
cation, the burden being on a respondent to so prove. The last sentence of 2(b) is: 

“Provided, however, That nothing herein contained shall prevent a seller 
rebutting the prima facie case thus made by showing that his lower price or the 
furnishing of services or facilities to any purchaser or purchasers was made 
In good faith to meet an equally low price of a competitor, or the services or 
facilities furnished by a competitor.” 

It is to the modification of this sentence that S. 11 is directed. In substance, it 
establishes the right to prove meeting of competition in good faith as a defense, 
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unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce in any section of the 
country. 

There is still dispute as to what Congress intended when it originally adopted 
amended section 2 of the Clayton Act. To me, the legislative history on that 
point is inconclusive. In any event, that is not particularly important, because 
there have developed two conflicting views on what the law should be and we 
are faced with the necessity of choosing between them. 

In Standard Oil Company v. FTC (1951), 340 U.S. 231, the Commission held 
that the matter of good faith was not material and did not “constitute a defense 
in the face of affirmative proof that the effect of the discrimination was to injure. 
destroy and prevent competition with the retail stations operated by the said 
named dealers end with stations operated by their retailer-customers.” On ap- 
peal, the Supreme Court reversed the Commission and asserted that the fact of 
meeting competition in good faith in the existing situation was a complete defense. 
Other cases have been decided by various courts. While there still exist some 
questions as to the proper interpretation and application of the meeting competi- 
tion defense provided in section 2(b); nevertheless, certain propositions haye 
been reasonably well established. 

(1) The defense covers only situations where the prima facie proof of a dis. 
crimination as defined in 2(a) has already been met. It is the second chapter in 
a lawsuit, the first chapter of which has to do with the all important feature of 
establishing a discrimination in the first place. It is not concerned with a situa- 
tion where a seller, in order to meet a lower price, reduces his price to all com- 
peting customers. Nor is it concerned with price differences which may be cost 
justified, or which are permissible under other provisions of 2(a). 

(2) The defense is an affirmative one and the burden of establishing it is 
upon the person claiming it. See Corn Products Refining Company v. FTC, 
824 U.S. 726. 

(3) The defense is good only where the reduction in price is to meet the 
lower price of a competitor. It cannot be used to justify a price below that 
of a competitor. The defense does not permit predatory price reductions to 
destroy an individual competitor or the competition in a limited area. See 
Moore v. Mead’s Fine Bread Company (1954) 348 U.S. 115. 

(4) The defense is good only in meeting individual competitive situations, 
It cannot be used to justify discriminatory pricing systems based on some vague 
theory of meeting competition generally. 

In FTC v. Staley Manufacturing Co. 324 U.S. 746, 752 (1945), the Supreme 
Court stated: 

“Prior to the Robinson-Patman amendments, section 2 of the Clayton Act 
provided that nothing contained in it ‘shall prevent’ discriminations in price 
‘made in good faith to meet competition.’ The change in language of this ex- 
ception was for the purpose of making the defense a matter of evidence in 
each case, raising a question of fact as to whether the competition justified the 
discrimination.” 

In F.T.C. v. Cement Institute, 333 U.S. 683 (1948), the Supreme Court held: 

“Section 2(b) permits a single company to sell one customer at a lower price 
than it sells to another if the price is ‘made in good faith to meet an equally 
low price of a competitor.’ 

“* * * this does not mean that §2(b) permits a seller to use a sales system 
which constantly results in his getting more money for like goods from some 
customers than he does from others * * *, 

“We held to the contrary in the Staley case. There we said that the act 
‘speaks only of the seller’s “lower price” and of that only to the extent that 
it is made “in good faith to meet an equally low price of a competitor.” The 
act thus places emphasis on individual competitive situations, rather than upon 
a general system of competition.’ ” 

Again, this was recently stated by the Court of Appeals for the Seventh 
Circuit in the case of C. B. Niehoff & Co. v. F.T.C., decided on January 9, 1957, 
when it said: 

“* * * The Commission found that Niehoff did not establish any price or 
prices as a response to a particular competitor, and that, once the base price 
structure was established with reference to general competitive conditions, 
Niehoff did not deviate to meet the prices of particular competitors. It also 
found that the net prices accorded by Niehoff were a reflection of its nation- 
wide pricing system formulated to meet competition generally and not designed 
to meet any particular competitor’s prices. On the basis of this finding the 
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commission rejected the claim that Niehoff’s price discriminations were jus- 
tified under the good faith [meeting of an equally low price of a competitor] 
proviso of section 2(b).” 

The Court upheld this finding. 

(5) The defense can be used only in defensive situations, that is, to retain 
a customer and not to gain a new one. While there is an area of disagreement 
surrounding this premise, I believe that careful examination of the statutory 
intent plus adjustication will bear this out. 

Before the Clayton Act, a seller could seek to attract new customers by offer- 
ing a lower price than a competitor. He could do this even if it resulted 
in discriminations against some of his own customers. The Clayton Act, then 
the Robinson-Patman Act, sought to put an end to discrimination. Thus, the 
absolute right to discriminate was taken away. It must be interpreted to 
mean that he can reduce the price to new customers only if he does not violate 
section 2(a). The only way section 2(b) can have any meaning is to limit 
this right to self-defense; otherwise, you have entirely nullified section 2 of the 
Robinson-Patman Act. 

The Standard Oil case, while confronted only with the situation of retaining 
customers, apparently limited the proviso to defensive competition, that is, to 
retain an old customer rather than to obtain a new one. It is stated at page 242: 

“*# * * the actual core of the defense * * * still consists of the provision 
that wherever a lawful lower price of a competitor threatens to deprive a seller 
of a customer, the seller, to retain that customer, may in good faith meet that 
lower price. Actual competition, at least in this elemental form, is thus pre- 
served.” 

In a footnote on page 247, the Court quoted a statement by a former assistant 
chief counsel of the Commission, Walter B. Wooden: 

“* * * the right of self-defense against competitive price attacks is as vital 
in a competitive economy as the right of self-defense against personal attack.” 

On page 249, the Supreme Court stated : 

“* * * Congress did not seek by the Robinson-Patman Act either to abolish 
competition or so radically to curtail it that a seller would have no substantial 
right of self-defense against a price raid by a competitor. For example, if a 
large customer requests a seller to meet a temptingly lower price offered to 
him by one of his sellers’ competitors, the seller may well find it essential, as 
a matter of business survival, to meet that price rather than to lose the cus- 
tomer.” 

Finally, on page 250, the Court stated: 

“There is, * * * plain language and established practice which permits a 
seller, through § 2(b), to retain a customer by realistically meeting in good 
faith the price offered to that customer, without necessarily changing the seller’s 
price to its other customers.” 

Some student of the subject has pointed out that this thought “is spread out 
17 times in this decision.” 

(6) The competitor’s price which the respondent was meeting must be a law- 
ful price—or at least the seller as a reasonable and prudent man must believe 
it to be lawful. 

Here, there is a real area of disagreement, with cases pointing in two direc- 
tions. In FTC v. Staley Manufacturing Co., 224 U.S. 746, the word “lawful” 
is not used. The holding of the court seems to be that “where the seller sought 
to justify using an illegal basing point pricing system because its competitors 
did this, there was ample factual basis for the Federal Trade Commission find- 
ing that this was not a lower price ‘made in good faith’ to meet an equally low 
price of a competitor.” 

In Standard Oil, the word “lawful” is used part of the time and omitted part 
of the time. The court there apparently concluded that the prices being met 
were lawful. Therefore, it is difficult to say whether the word “lawful” was 
used as a mere descriptive term to describe the situation in that case, or as a 
positive requirement which must appear in all cases before the defense becomes 
available. 

In the recent opinion of the Seventh Circuit in the Standard Oil case, the 
court commented on the Supreme Court’s decision in the following language: 

“It is interesting and highly significant that the statute employs the language, 
‘made in good faith to meet an equally low price of a competitor,’ but that the 
Supreme Court in the instant case adds the word ‘lawful,’ so that it reads, ‘made 
in good faith to meet a lawful and equally low price of competitor’ (p. 238 and 
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246). We do not know, of course, why the Supreme Court added the word 
‘lawful,’ but we strongly suspect that it was for the purpose of giving emphasis 
to its previous decisions that a ‘good faith’ defense was not available to a seller 
who had met an unlawful price.” 

In Enterprise Industries v. Teras Company, 136 F. Supp. 420, the court eyj. 
dently concluded that the price being met must be a lawful one. 

There are, however, court opinions indicating a contrary view. For example, 
in Balian Ice Cream Co. v. Arden Farms Co, (1955) 231 F. (2d) 256, the Cirenit 
Court held in substance as follows: 

“In an action based on price discrimination under the Robinson-Patman Aet, 
the defendent, who claimed it had cut prices in the Los Angeles area to meet 
competition, was not required under the circumstances to establish the lawfyl- 
ness of the prices it claimed to meet.” 

I doubt, however, if that statement is anything more than dictum because 
the final conclusion of the Circuit Court seems to be indicated by the following: 

“There is absolutely no evidence in the record that the differentials ag to 
sales in commerce or in any other areas had any relation to any injury or 
damages which plaintiff may have sustained.” 

In like manner, I think the seventh circuit court in the recent Standard Oj) 
decision was passing on a purely factual matter and neither added to nor sub- 
tracted from the law laid down by the Supreme Court in 340 U.S. 231. In that 
ease, the Supreme Court disagreed with the views of the Commission as to the 
meaning of section 2(b) and remanded the case with instructions to make find- 
ings with conformity to the opinion of the Court. The Commission did not direct 
the taking of additional evidence but, instead, made new findings and issued a 
modified order to cease and desist, based on the old record. On a second appeal, 
the circuit court of appeals set aside the order of the Commission and held that 
“petitioner’s good faith defense was firmly established, and the Commission’s 
ruling by which it reached a contrary conclusion was untenable and must be 
rejected.” 

In Standard Oil Company v. Brown (1956) 238 F. (2d) 54 at page 58, the 
court, speaking of 2(b), said: 

“There is nowhere a suggestion that the seller must carry the burden of prov- 
ing the actual legality of the sales of its competitors in order to come within 
the protection of the proviso.” 

The court’s view was expressed as follows: 

* * * Tf the seller discriminates in price to meet prices that he knows to be 
illegal or that are of such a nature as are inherently illegal, as was the basing 
point pricing system in the Staley case, supra, there is a failure to prove the 
‘good faith’ requirement in section 2(b).” 

(7) The defense is good only when the lower price is given in good faith to 
attain the limited objective prescribed by law. The defense does not permit 
predatory price reductions to destroy an individual competitor or the competi- 
tion in a limited area. This, in effect, is the holding of the Supreme Court in 
Moore v. Mead’s Fine Bread Company, 348 U.S. 115. 

Turning now to 8. 11, it appears that bill would permit the good faith defense 
as a complete defense, “‘unless the effect of the discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line of commerce, 
in any section of the country.” This language differs from that in section 2(a) 
where two competitive situations are described as follows: 

(1) Lessening of competition or tending to create a monopoly in any line of 
commerce ; or 

(2) Injury, destruction or prevention of competition with any person who 
either grants or knowingly receives the benefit of such discrimination, or with 
customers of either of them. 

Concerning S. 11, I have several questions and suggestions. 

(1) What does it mean? 

A prima facie case under section 2(a) is made by proof of either (1) or (2) 
above. The defense, however, is limited to situations where (1) does not exist. 
Although (1) and (2) describe different competitive effects, the decisions of the 
Commission and the courts have not spelled out the dividing line between them. 
In fact, we can almost conclude that each shades into the other to such an extent 
that such a line cannot for practical purposes be drawn. The net result then 
is that a businessman (be he small or large), before meeting a price to retain 
a customer, must determine at his peril a question that often baffles the experts. 
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It has been pointed out that the use of the defense is conditioned on the same 
test laid down in other sections of the Clayton Act. For examples, sections 3 
and 7 prohibit, respectively, exclusive dealing contracts and acquisitions of 
other corporations, where the effect may be substantially to lessen competition 
or to tend to create a monopoly. 

While this statement is true, it overlooks the realities of the marketplace. 
Both under sections 3 and 7, the problems involved are ones of company 
policy—actions which are takén only after a considerable amount of time and 
thought have been devoted to them. Time is not necessarily of the essence. 
Possibilities are explored. Attorneys may be consulted. Market studies can be 
made. It is only after these considerations are made that a company decision 
js made and policy announced. But these considerations are not possible in the 
course of the average sale of commodities. There must be immediate action 
or the sale would be lost. 

A seller confronted with the offer to his customer of a lower price by a 
competitor, may do one of three things: (1) He may give up the customer, (2) 
he may reduce his price to all competing customers, or (3) he may reduce his 
price to the customer being tempted. If he follows the latter course, he must, 
under the present law, make some factual determinations, such as the law- 
fulness or apparent lawfulness of the competitor’s price. I submit, however, 
that those factual determinations are easier to make than one involving the 
probability of a substantial lessening of competition or tendency to creating 
monopoly, which, after all, involves considerations of both fact and law. 

(2) What would be the effect of S. 11 on the limitations now placed on the 
defense by the courts and which have been previously enumerated? In other 
words, would the making of the availability of the defense dependent on a single 
condition, to wit, the absence of the defined competitive results, be taken by 
the courts as a congressional intention to rule out all other limitations except 
those expressed in the bill? 

(3) Who has the burden of proof as to the various elements involved? 

A prima facie case under section 2(a) is made out by showing that the probable 
effect of the price differences is to injure, destroy, or prevent competition with 
any person who either grants or knowingly receives the benefit of such dis- 
crimination, or with customers of either of them. That proof alone would not 
authorize the meeting of competition as a complete defense. If the respondent 
asserts such a defense, who has the burden of proving the fact of probable 
lessening of competition or tending to create monopoly? Is it upon the re- 
spondent or the prosecutor? 

No doubt many of these matters could be clarified in the committee report. 
Nevertheless, the bill would introduce many uncertainties which could only be 
resolved after years of litigation. The thought I have in mind was well expressed 
by Secretary of Commerce Sawyer, who, when testifying before a Senate com- 
mittee in 1949, stated : 

“I do not favor any regulation of business practices which is not necessary, 
but I find even more disturbing a regulation which is so uncertain that busi- 
nessmen do not know how to comply with it. We recognize that the antitrust 
and unfair competition laws by their very nature must be general in wording 
and that it is difficult to anticipate by precise language all arrangements which 
must be avoided by the businessman. I do believe, however, that uncertainty 
should be kept to a minimum.” 

(4) Would the proposed amendment aid in the enforcement of the law against 
discriminatory practices? 

The subparagraph we are now discussing is not a weapon in the arsenal for 
the attack on illegal discrimination. On the contrary, it is concerned with a 
possible defense to that attack. Therefore, it becomes important to know 
whether in actual practice, this defense has often prevented the issuance of 
an order in cases where the necessary preliminary proof had already been 
made. 

The record on that in Federal Trade Commission cases is as follows. Since 
the Standard Oil decision in 1951, the meeting competition defense has been 
raised in 27 contested cases. In six of these cases, cease and desist orders 
have been issued, and in each of these cases, the defense was rejected. In two 
cases, the defense was raised by the defendant in his answer, who later elected 
not to contest the charges, and a consent order to cease and desist was entered. 
In another case, the hearing examiner dismissed the complaint as to the section 
2(a) count, for failure of proof, on motion of counsel supporting the complaint. 
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In six other cases, complaints were dismissed on the ground there was no show. 
ing of injury to competition in the first instance. There are 12 formal cases now 
pending before the Commission in which the good faith defense is involved, 

In other words, with the possible exception of the Standard Oil case, not yet 
finally decided, the meeting competition defense has not been successful in any 
Commission case. 

(5) Turning now from consideration of abstract problems of law or e¢o. 
nomics, what would be the actual effect of this amendment on small business? 
Some segments of small business imsist that it would be beneficial to them, 
Others are equally convinced that to them it would be injurious. For my part, 
however, I know of no evidence on which a satisfactory conclusion can be based, 

After all, why should a law be passed that might be unduly beneficial to one 
group or unduly harmful to another. Our objective is the preservation of com. 
petition for everyone. How better can we preserve competition than by the pres. 
ervation of competitors—or rather by giving them the opportunity to preserve 
themselves. 

Much as our economy and even our liberty depends upon competition, we have 
long since passed the point where we thought competition should be unregulated, 
Our laws regulating wages and conditions of employment, dangerous products, 
advertising, and so forth, are, in a sense, limitations on competition. The same 
may be said of our antitrust laws. These laws are to business what the Marquis 
of Queensbury rules are to boxing and what modern football rules are to foot. 
ball. But they approach the problem from the standpoint of regulating the 
methods of competing rather than discouraging or making difficult, actual com- 
petition itself. 

I feel that the uncertainties and risks of this amendment are so great that 
many businessmen, even though desiring in good faith to retain a customer by 
reducing the price, might be tempted to throw in the towel. Thus the number 
of individual and independent competitors might be reduced, with the inevitable 
result that we take a step nearer to what I regard as undesirable in our indi- 
vidualistie economy, to wit, uniformity of pricing. 

(6) I would like to make the following suggestions for your consideration. 

First, that S. 11 in its present form be not adopted. Second, I have already 
pointed out that the courts have placed certain definite and practical limita- 
tions on the good faith defense. It is true there still remain some areas of dis- 
agreement. If further legislation be thought necessary, it might be well to 
consider an amendment which would positively resolve these disagreements, 
Consideration might also be given to adding further limitations designed to 
eliminate predatory practices from the protection of the meeting of competition 
defense. 


Senator Kerauver. Let the record show that the distinguished 
Senator from Illinois, Mr. Dirksen, and the distinguished Senator 
from Michigan, Mr. Hart, are present. 

Hearings have been held on this and similar bills during the last 
two Congresses. As I said in my opening statement, the hearings 
in the last Congress were lengthy and extensive. Fortunately, we 
have a supply of copies of the hearings before this committee in the 
last Congress which will be available to members of the full Judiciary 
Committee and to interested Senators. I am not cutting anybody 
off, but if the witnesses can summarize their positions and particu- 
larly deal with any new situation or factual matter, it would be bene- 
ficial to the committee. 

We have many bills before this committee on which we are re- 
quired to have hearings, and we want to progress as rapidly as we 
can. Senator Dirksen, do you have any statement before we call 
our first witness ? 

Senator Dirksen. No, Mr. Chairman. After I filed those long 
minority views last year, I thought I had just about exhausted the 
subject of S. 11. We will see what ile IT have had no occa- 
sion to change my mind. I am more confirmed in my conviction than 
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ever before that this measure is a mistake and I will, of course, assert 
my viewpoint as we go along. I think that is about all I need to 
say at the moment. 

Senator Keravuver. Senator Hart, do you wish to make any com- 
ment at this time ¢ 

Senator Harr. Thank you, Mr, Chairman, no. I have read both 
views. 

Senator KerAuver. You have read a great deal then. 

Senator Harr. I did not combine the reading with the understand- 
ing. Lhave read it all. 

enator Dirksen. Senator Hart, I might say, this has been before 
this committee a long time. I doubt that any measure has had quite 
the ventilation from the standpoint of witnesses from all over the 
country and from the rather extended discussions we have had in the 
full committee running, over a period of months, almost to the point 
where I was going to be charged with conducting a committee fili- 
buster. Of course, what I was only doing was bringing the light 
to shine on this rather abstruse subject so that it would become well 
known all over the country. And it did become well known all over 
the country before we got through. 

Senator Krrauver. Yes, and we have received many letters and 
communications which we might as well now direct the staff to have 
placed in the record. There are also a number of letters addressed 
to the full committee. They will be placed in the record, too. Mr. 
Collins, we might as well put them on the record. We are glad to 
have with us Mr. Tom Collins who is a member of the staff of the 
Judiciary Committee especially assigned to the work of this sub- 
committee. 

Mr. Conzins. Thank you. 

Senator Dirksen. Did you outline what the course would be for 
the next 4 days? It is my understanding that 4 days will be given to 
the testimony and that will conclude it. 

Mr. Dixon. We think so because everyone who has requested to be 
heard, has been fitted into those 4 days. The witnesses here today are 
classified as proponents. We follow the customary procedure of hav- 
ing the proponents first and we will hear the opponents afterwards. 
They have consented in effect to allow spokesmen to speak for the 
group, and being backdropped by their associates who may be present. 
We have listed two such spokesmen as witnesses for today. I believe 
tomorrow that same situation will exist, with three or four witnesses. 
A large number of oil jobbers have consented to let the general coun- 
sel of their trade association speak for them, but a number of them 
will also be present. Of course, their statements will be filed in the 
record. On Thursday and Friday, the individual organizations such 
as the National Association of Manufacturers and the Chamber of 
Commerce have been assigned a definite time to appear. We hope that 
they will file statements and present summaries of their position so 
that the committee members will be able to afford everybody a chance 
to be heard. 

Senator Dirksen. Within reason the record will be open for such 
statements as individual groups want to send in? 

Senator Kerauver. We will keep the record open for a week or 10 
days following. 


-oe fh muere 
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Our first witness today is Mr. John W. Nerlinger, Jr., the execu. 
tive secretary of the National Congress of Petroleum Retailers who 
is accompanied by Mr. William D. Snow, general counsel, and by 4 
number of representatives of state associations which comprise the 
Congress. 

Mr. Nerlinger, we are glad to have you with us again. Will you 
come around with Mr. Snow ? 

Mr. Nerlinger and Mr. Snow have appeared at two occasions be- 
fore. We will let the record show at this point of the hearings, the 
pages on which their previous testimony appears. 

(The previous testimony of Mr. Nerlinger and Mr. Snow begins on 
page 75 of the 1956 hearings and page 1196 of the 1957 hearings.) * 

Senator Keravuver. Mr. Nerlinger, we are glad to have you here 
and you proceed as you wish. In the course of your testimony you 
may introduce or make reference to the people who have accompanied 
you here. 


STATEMENT OF JOHN NERLINGER, EXECUTIVE SECRETARY, DE- 
TROIT, MICH., AND WILLIAM D. SNOW, GENERAL COUNSEL, TO. 
LEDO, OHIO, NATIONAL CONGRESS OF PETROLEUM RETAILERS 


Mr. Neruincer. Thank you very much, Mr. Chairman and members 
of the committee. 

My name is John W. Nerlinger, Jr. Iam executive secretary of the 
National Congress of Petroleum Retailers, the national trade associ- 
ation of gasoline retailers and service station operators. Our organi- 
zation is comprised of 68 affiliated State and local gasoline retailer 
associations in 38 States, the District of Columbia and Puerto Rico, 
Our national offices are at 325 Farwell Building, Detroit, Mich. 

The abundant evidence from our industry presented to this com- 
mittee 

Senator Kreravver. At this point do you want to make any refer- 
ence to any of the men who are with you. 

Mr. Neriincer. I am accompanied by our general counsel, William 
D. Snow, of Toledo, Ohio, and also by a number of service station 
and dealer association officers from adjacent States. They might wish 
to stand. 

Senator Kerauver. Let them stand to be identified for the record. 

Mr. Horace Warxer. Horace Walker, executive secretary of the 
Metropolitan Retail Gasoline Dealers Association of the District of 
Columbia. 

Mr. Noonan. Paul V. Noonan, vice president of the Metropolitan 
Retail Gasoline Dealers Association of the District of Columbia. 

Mr. Ropman. L. Malcolm Rodman, executive director of the In- 
dependent Gasoline Dealers Association of Maryland, Inc. 

Mr. Lee. William F. Lee, president of the Independent Gasoline 
Dealers Association of Maryland, Inc. 

Mr. Kuare. Wallace Klare, Jr., vice president, of the Independent 
Gasoline Dealers Association of Maryland, Inc. 








* References from here on are to: “To Amend Section 2 of the Clayton Act,” hearings 
before the Subcommittee on Antitrust and Monopoly of the Committee on the Judiciary, 
U.S. Senate, 1956 and 1957. 
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Mr. Grorce Atsrecut. George Albrecht, treasurer, Independent 
Gasoline Dealers Association of Maryland, Inc. 

Mr. J. Raymonp Situ. J. Raymond Smith, Jr., Independent Gas- 
oline Dealers Association of Maryland,Inc. 

Mr. Sevic. Edmund Selig, Independent Gasoline Dealers Associa- 
tion of Maryland, Inc. 

Mr. Giapstone. Charles T. Gladstone, Independent Gasoline Deal- 
ers Association of Maryland, Inc. 

Mr. Axerstrom. Albert J. Akerstrom, executive secretary Inde- 
pendent Gasoline Dealers Association of New Hampshire and Ver- 
mont. 

Senator Keravuver. All right, Mr. Nerlinger. 

Mr. Nertincer. The abundant evidence from our industry presented 
to this committee in hearings on S. 11 during the last session, the vital 
need for early action on this bill, and the need to conserve this com- 
mittee’s time in view of the tremendous responsibilities which you 
face in this year of increased damage to our economy from monop- 
olistic practices, all dictate that we should not take your time today 
merely to restate our last session’s testimony, but we do request your 
full consideration for our prior testimony as shown in the record of 
last session’s hearings. 

No practice has done so much to destroy free enterprise and small 
business opportunity in the petroleum industry and throughout our 
economy as price discrimination—and every single reason which sup- 
ported this bill’s adoption in prior sessions as disclosed by the record, 
applies with even greater force and urgency at the present time. With 
that brief reference to the import of last session’s testimony and plea 
for its full consideration, we come now to the new issues which have 
arisen in the past year : 

First and foremost, there are the crucial issues raised by the form 
in which this bill finally came out of the Judiciary Committee near 
the close of the last session, as a bill of special application to a few 
industries only with the petroleum industry excluded. 

Ever since the bill was reported out by the full committee in that 
form, service station operators across the nation have firmly resolved 
to make known to those who may have been misinformed the simple 
fact that an anti-price discrimination bill which leaves the petroleum 
industry out is cruelly unjust and a travesty of what is needed. Start- 
ing last summer and without any letup, service station operators have 
been carrying on their fight to get this simple truth across at the local, 
community and State level, enlisting the support of their customers, 
fellow ciizens and fellow small businessmen. 

For the record before this committee, we must face this paramount 
issue. We must tell you why the adoption of S. 11 (as introduced) as 
a bill of general application to the petroleum industry as well as to 
other industries, is a bigger and even more vital issue with our mem- 
bers now than ever before, and why tens of thousands of service station 
operators will continue to fight for this objective at every level and 
inevery honorable way possible until it is attained. 

The reason that we will continue this fight, that we must continue 
this fight, for a bill of general application is that the prevention of 
destructive and monopolistic price discrimination practices permitted 
under the Supreme Send decision in the Standard-Detroit case is 
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essential to the economic survival of the Nation’s gasoline retailers and 
service station operators. For the lack of this protection tens of 
thousands were forced out of business last year, the year before and 
the year before that, and more thousands will lose their businesses and 
livelihoods this year, more thousands the next year and the next, until 
this evil is stamped out. 

In this statement I will show why this is true—why we must fight 
for a bill of general application which will bring a cessation of these 
destructive practices in our industry, why we cannot live with the 
continued imposition of such destructive practices—discussing the 
present nature and extent of such practices in our industry, whether 
they are receding or on the increase, and what the effects are upon the 
business lives of our members. 

Price discrimination in the petroleum industry is the most ugly, evil 
and insidious form of price discrimination practiced anywhere in our 
economy. It is the most monopolistic, and it is also the most destruc. 
tive. 

Price discrimination in the petroleum industry is the most monopo- 
listic form of price discrimination practiced anywhere in our economy 
on so wide a scale—because it is practiced against captive retailers who 
are forced by leases and dealer agreements to purchase the supplier's 
products at the price which the supplier charges, however high, how- 
ever discriminatory. There are no competitive alternatives. There 
is no economic freedom to refuse to pay the discriminatory high price 
and there is no economic freedom to go elsewhere for a lower competi- 
tive price. 

For so long as the tenant system, with its leases and dealer agree- 
ments under which 75 percent to 80 percent of the Nation’s service 
station operators carry on their businesses, operates and continues to 
operate to require the lessee retailers to purchase the lessor supplier's 
gasoline exclusively and pay therefor the price posted by the sup- 
plier—price discrimination superimposed on the tenant system of serv- 
ice station operation will constitute the most grossly unjust and op- 
pressive form of monopoly. Practiced against captive lessee service 
station operators, price discrimination eliminates every remaining ves- 
tige of fair competitive opportunity for service station operators af- 
fected and establishes a system of ruthless economic tyranny. 

In short, price discrimination in the petroleum industry is the most 
insidious monopolistic form of price discrimination practiced any- 
where in our economy on so wide a scale—because captive retailers 
have absolutely no protection against it in the forces of supply and 
demand or in the free play of competitive factors. Their only chance 
for protection is effective legislation which at least prevents the sup- 
plier from charging these captive retailers more for the same prod- 
uct than it charges other retailers with whom they must compete. 

Price discrimination in the petroleum industry is also the most 
severely destructive form of price discrimination practiced anywhere 
in our economy on so wide a scale—because those against whom it 
is practiced are the most vulnerable to it. They are the smallest busi- 
nesses in one of the Nation’s richest and most profitable industries— 
and those who oppress them with price discrimination are the larg- 
est and most powerful. The disparity in economic power and posi- 
tion between the major integrated oil companies with more than $30 


bill 
are 
ia 
of 
it i 
] 
sur 
ula 
reti 
red 
pet: 
the 
aga 
pri 
this 
fav 
7 
ting 
cusi 
fixe 
I 
to t 
tion 
the 
of | 
his 
brol 
of d 
T 
alik 
long 
dise 
litt] 
V 
stat 
rich 
pan, 
pro! 
sur 
mon 
idea 
D 
ban] 
acro 
cons 
trea 
I 
stru 
the 
any 
pani 
F 
seco. 





and 
3 of 
and 
and 
til 


ight 
hese 
the 
the 
ther 
. the 


evil 
. Our 
ruc- 


Opo- 
omy 
who 
lier’s 
how- 
‘here 
price 
peti- 


gree- 
rvice 
les to 
lier’s 
sup- 
serv- 
d op- 
TVice 
x ves- 
rs af- 


‘most 

any- 
ailers 
y and 
hance 
> sup- 
prod- 
e 


most 
where 
om it 
, busi- 
ries 
larg: 
| posi- 
an $30 


AMEND CLAYTON ACT 17 


billion of assets and their captive retailers whose average earnings 
are only a little over a dollar an hour, makes discrimination by those 

iant companies against their little retailers as ruinously destructive 
of their retailers’ business earnings, savings and economic lives as 
it is economically wasteful and morally and ethically sickening. 

Let us consider for a minute what happens when a major gasoline 
supplier having a substantial number of service stations in a partic- 
ular community gives a substantial discount to one or a few of these 
retail outlets under an arrangement whereby the retail price will be 
reduced 2, 3 or 5 cents a gallon in the favored stations. The com- 
peting lessee dealers of these favored outlets must continue to buy 
the gasoline they sell from the very supplier who discriminates 
against them. By the terms of their contract, they must pay the 
price which the supplier posts at the bulk plant notwithstanding that 
this price is 1, 2, 3 or even 5 cents higher than the price given to the 
favored stations. 

They are forced by the discrimination to take a loss either by cut- 
ting their margins below their cost of doing business or lose their 
customers to the favored stations and see their businesses dry up while 
fixed expenses such as minimum rent use up their small capital. 

Either of the forced alternatives involves the same ruinous losses 
to the dealer—the loss of his earnings and livelihood and the exhaus- 
tion of his smal] capital until he winds up either in debt and under 
the thumb of the supplier who has discriminated against him, or out 
of business altogether with nothing to show for his investment and 
his years of hard work, continuous 60 to 70 hour weeks—except 
broken faith in the free enterprise system and in many cases, a mass 
of debts he cannot pay. 

This catastrophe awaits the efficient, the average and the inefficient 
alike. The hardest working, most efficient dealer can hang on a little 
longer in the face of this type of price discrimination, but if the 
discrimination is deep enough or continues long enough, efficiency has 
little to do with survival. 

Why, for what reason, and for whose benefit, the Nation’s service 
station operators ask—should they be so victimized? ‘To further en- 
rich a few giant integrated oil companies? Does a major oil com- 
pany with assets of hundreds of millions of dollars really need the 
profits of price discrimination squeezed from its lessee dealers, to 
survive? Such practices do not constitute competitive efficiency, but 
monopolistic waste and are a corruption of the basic principles and 
ideals of the American free enterprise system. 

Do you wonder that men who have been pushed to the edge of 
bankruptcy by these practices are determined to get their message 
across? Do you wonder that the Nation’s service station operators 
consider an antiprice discrimination bill which gives preferential 
treatment to major oil companies to be a cruel sham and injustice? 

I believe we have said enough to show the evil insidiousness, de- 
structiveness and monopolistic character of price discrimination in 
the petroleum industry. There are two further questions raised by 
any proposal to give preferential treatment to the major oil com- 
panies and leave oil out of an antiprice discrimination bill. 

First, how widespread are the evils which I have described, and 
second, are they receding and abating so far as to make legislative 
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action unnecessary—or, are they continuing unabated or advancing? 
Although these questions are tremendously important, I will not take 
the committee’s time now to review all of the price discrimination 
complaints, reports and documentary evidence which we have received 
or which may be available from our affiliates with respect. to these 
questions; but I will present illustrative portions of this material with 
respect to three States, and if the committee desires, will be glad to 
make additional material available during the course of these hearin 

Within the past few days we have received from our affiliated 
association in the State of Georgia, the Georgia Association of Petro. 
leum Retailers, which has approximately 4,000 members out of the 
total of a little over 6,000 service stations in that State, a letter which 
states as follows: 


Here are the official statistics from the State of Georgia showing increase in 
service station turnover in the State. We believe one of the most important 
factors in the increase is price discrimination practices—as the increase in turp. 
over is paralleled by an increase in price discrimination complaints to our office 
during the years shown. 


This letter is signed by Milton Allen, the executive secretary of the 
Georgia Association. Here I will read the report which that letter 
transmitted from the Department of Revenue of the State of Georgia 
which 1s attached to my statement as exhibit A. 


Mr. MILTon F. ALLEN, 
Ezvecutive Secretary, Georgia Association of Petroleum Retailers, Inc., Decatur, 
Ga. 


DEAR Mr. ALLEN: This department handles the payment of a 2 percent refund 
on gasoline taxes. It is estimated that 90 percent of the retailers in the State 
of Georgia are registered. The other 10 percent represent the smaller operations 
whose monthly gallonage pumped is so low that it is not worthwhile, they feel, 
to file for the refund. The refund amounts to $11 on each 10,000 gallons pumped. 
It is further evidenced that in smaller operations there is a higher rate of 
turnover than in the larger and more substantial operations. This, of course, 
would increase the total turnover rate for all stations in Georgia. 

From a careful survey of the files maintained by this department of the State 
of Georgia your questions and our replies are as follows: 

Question: How many service stations are there in the State of Georgia? 

Answer: There are 6,182 service stations in Georgia. This is based upon an 
estimated 90 percent or 5,555 who filed for the State gasoline tax refund through 
this office during 1958. 

Question: What was the total number of service stations that changed hands 
and/or went out of business during 1958? 

Answer: Of the 90 percent of service stations registered with our department, 
1,693 changed hands and/or went out of business during 1958. 

Question: How does this 1,693 stations that changed hands and/or went out 
of business during 1958 compare with 1957 and 1956? 

Answer: This reply is best suited for presentation on a separate sheet which 
is attached hereto (item A). 


Item A shows that during the year 1956 there was a total turnover 
in service station operation in Georgia of 19.94 percent. 

In 1957 the turnover percentage had increased to 27.46 percent, and 
in 1958 it had risen to 30.47 percent. 


Question : How many new stations were built in 1958? 1957? 1956? 

Answer: During the year of 1958, 440 new stations were reported to this 
office. In 1957, 530 and in 1956, 500 new stations were reported. 

Trusting this is the information you seek, we are pleased to be of service 
to you and your organization. 

The figure for 1958 will increase during the next three months since dealers 
are required to file no more than six months in arrears and since those who 
file usually do not prepare applications until their first claim is prepared. 
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I would like to submit this. 

Senator Kerauver. It will be all printed as part of the record. 

(The letter referred to may be found on p. 339.) 

Mr. Nertincer. When service station failures and checkouts in a 
single State increase from 1,118 or 19.94 percent, to 1,693 or 30.47 
percent in a two-year period with price discrimination practices 
being one of the principal factors for this dangerous increase, we be- 
lieve the magnitude of the injury and the gravity of the problem make 
afirmative relief essential. 

From our affiliated association in the State of Florida, Allied Gas- 
oline Retailers Association of Florida, I have a communication based 
on official records of the State of Florida showing the number and 
yercentage of service station checkouts and business failures during 
1958 in three large counties: Dade (Miami), Hillsborough (Tampa) 
and Escambia (Pensacola). In Dade County, where during 1958 
there were widespread price discrimination practices according to 
the letter received, service station checkouts and failures reached 
the appalling total of 36.25 percent for the single year. In Escambia 
County, where there were similar price discrimination abuses, the 
checkout and failure percentage was 36.57 percent for the single year 
1958. In Hillsborough County, on the other hand, though affected by 
various gasoline marketing problems but without extended price 
discrimination abuses, the checkout and failure total, though still 
high, was at least substantially less than in the counties where price 
discrimination had been a prime factor, the percentage in Hills- 
borough County being 24.56 percent. 

Here I will read the letter transmitting this information attached 
to my statement marked exhibit B. 


Marcu 13, 1959. 
Mr. JoHN W. NERLINGER, Jr., 


National Congress of Petroleum Retailers, Detroit, Mich. 

DEAR Mr. NERLINGER: We have made a study of the rate of turnover of gasoline 
retailers in three sections of the State by comparing the official State of 
Florida gasoline retailer’s license list for the years 1957 and 1958. The State 
requires a license for each gasoline retailer and the licenses are issued for 
the location in the operator’s name. The station retains the same license number 
but the name of the operator is changed whenever there is a change of operators. 

Our comparison of the lists of licenses issued by the State for the years 1957 
and 1958 revealed the following: 


Licenses, Licenses, | Changesin | Percentage | New loca- | Percentage 











County 1957 1958 | ownership | change tions new sta- 
| } tions 
eee 880 | 996 319 | 83 &. 63 
Hillsborough (Tampa)_- 566 649 | 139 | ) 131 23.1 
Escambia (Pensacola ‘ 175 192 64 36. 57 47 26. 86 


These are the only areas that we have made a study but we have records and 
can make a study of any additional area in the State. 

The changes in ownership included only one change of ownership for a loca- 
tion during the year. Some stations showed several changes during the period. 
Also included in the licenses is all company operated and independent brand 
Stations who operate under company management and the licenses do not indi- 
cate the name of manager of the station. If these stations had not been counted 
in the total licenses, then the percentage of turnover would have been even 
greater. We did not count as a change in ownership the cases where there was 
a change in one member of a partnership or a change from a partnership to an 
individual proprietorship. 


89738—59 3 
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The difference in the percentage figures for Dade County, Hillsborough County, 
and Escambia County is related to the existence and extent or relative absence 
of price discrimination—price war practices in those counties. In both Dade 
County with the 36.25 percent turnover and in Escambia County with the 36.57 
percent turnover there have been serious price discrimination abuses during 
the past year whereas in Hillsborough County such price discrimination prac. 
tices have not been a serious destructive factor. 

We will appreciate your presenting this information to the proper committee 
in Congress to point out our desperate need for the passage of the equality of 
opportunity bill (S. 11). 

WittiaM D. Tucker, 
Business Manager, 

Mr. Chairman, I would like to present this letter for the record. 

Senator Keravuver. It will be made part of the record. 

(The letter referred to may be found on p. 340.) 

Mr. Nertrncrr. You may be interested in the situation in Wayne 
County (Detroit, Mich.), where the headquarters’ office of our national 
association and also the headquarters’ office of our Michigan affiliate 
are located. These figures show that the service station business— 
always a difficult business—is made intolerable when subjected to price 
discrimination practices. 

As to the diticulties encountered in a year of normal operations, 
1956, when price discrimination practices were not engaged in to any 
appreciable extent by suppliers in the Detroit area, figures showing 
service station turnover and business failures for that year in the city 
of Detroit supplied by the Board of Assessors of the City of Detroit in 
a letter to our association dated May 138, 1957, show the following: 
Out of a total of 2,154 service stations in the city during 1956, there 
were a total of 634 dealers who quit business or failed in business dur- 
ing that year of normal operation, or approximately 2914 percent of 
the total. 

During 1957, 1958, and 1959 there has been a recurrence of destruc- 
tive price discrimination practices in the Detroit market by certain 
major companies, with an alarming increase in business failures among 
honorable and competent Detroit service station operators as a result. 
Within the past week we have been advised by the city assessor’s 
office that during 1958 the percentage of business checkouts and fail- 
ures among service station operators in the city of Detroit was ap- 
proximately 3714 percent. 

Speaking at a management conference sponsored by the Committee 
on Public Affairs of the American Petroleum Institute in’ Chicago 
February 26 this year, Hammond E. Chaffetz, an attorney for Stand- 
ard Oil Co. of Indiana who appeared before this committee in oppo- 
sition to S. 11 in the last session, stated, as reported in the Oil Daily, 
February 27, 1959: 


The proponents of such legislation as 8. 11 are a determined, persistent lot. 
S. 11 has been killed time and time again, but its proponents never give up. 

In this statement I have undertaken the task of giving you some of 
the practical, necessitous reasons why we will not give up, why we 
cannot give up, and why we should not give up in our fight for 8. 11 
as introduced. Our counsel’s statement will deal with an analysis of 
the related legal issues. 

We urge as earnestly as we can your earliest possible approval of 
S. 11 as introduced. 
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Senator Krravuver. Thank you, Mr. Nerlinger. You have given 
examples in your reports from Georgia and from three of the larger 
counties of Florida and from Wayne County, Mich. Is this typical 
of what you find throughout the country ? : 

Mr. Nerurncer. Yes, sir, I feel it is typical. If you desire, we will 
endeavor to develop further figures that will show this pattern in 
other areas in the country. 

Senator Kreravver. It might be of interest. I do not want you to 
take a great deal of time in doing it. If you have some figures avail- 
able, it might be helpful. 

Mr. Nertincer. One of the problems we have had, Senator, in de- 
yeloping turnover figures, and not taking the associations’ word for 
it is that the records of the city assessors’ offices, and State gasoline 
tax record files, and so forth, are not classified or kept separated so 
as to show turnover. Therefore, it has been necessary to get these 
various offices to make a special study of the turnover rate. If you 
wish, we will endeavor to have that done in other areas so as to 
substantiate this. My opinion is that this is a general pattern across 
the country and where price discrimination is prevalent the turnover 
goes up considerably. I have had firsthand knowledge of it in Detroit. 

Senator Kerauver. Whatever you may have in this connection, if 

ou will furnish it to the committee, it will be made part of the record. 

(The information referred to may be found on page 341.) 

Senator Kerauver. You say you have had firsthand knowledge of 
what happened in Detroit in the last year. What is the form of that 
discrimination? What has happened ¢ 

Mr. Nertincer. There are various types which I described in my 
statement before the committee on April 5, 1957. Perhaps it would 
be helpful if I reviewed three paragraphs to describe the types of 
discrimination we have in the retail petroleum industry. 

First, there is the factual pattern of discrimination involved in the 
Standard-Detroit case, itself; that is a lower price to a so-called job- 
ber-retailer who sells his suppher’s branded product at a discount in 
competition with the supplier’s other retailers to whom the lower 

rice is denied. The lower price to the favored retailer is claimed to 
be justified as meeting competition. 

The second pattern of price discrimination is similar to the first 
except that the favored customer is an unbranded retailer and the dis- 
count proportionately higher, the discount being passed along at re- 
tail prices, 3, 4, or 5 cents a gallon below regular. 

This is the type of discrimination which started the New Jersey 
price war. 

Mr. Dixon. Doesn’t that price discrimination affect the wholesale 
jobber just as vitally as it does the retailer? 

Mr. Neriincer. I would certainly think it does, Mr, Dixon. 

Mr. Dixon. In other words, if an oil refiner is selling to a so-called 
independent as a jobber when he is in effect a retailer, then it would 
be materially affecting his legitimate jobber who is trying to sell to 
retailers at a higher price? 

Mr. Neruincer. It certainly seems to me that it would. I should 
think that they would be vigorously supporting the prohibition of 
that type of practice. It is prevalent in the industry today. 

T have a letter here from one of our dealers which, if you wish, I 
would be glad to read a paragraph from. It describes how his own 
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supplier, in this particular case Phillips Petroleum Co., is sellin 
gasoline of comparable grade and quality out of the same tank truck 
at a substantially lower price than what the company delivers it to 
this branded dealer for. 

Mr. Drxon. The oil jobber group generally is against S. 11. If] 
understand your characterization of the type of discrimination, it 
would seem that the oil jobbers may not understand what S. 11 pur- 
ports to do. 

Mr. Neruincer. I will read from this letter, Mr. Dixon. This ig q 
letter from a Mr. Roy Allison who is the operator of Mayfair Servicg 
Station, 5050 North May Street, Oklahoma City, Oklahoma. The 
letter is addressed to myself: 


NATIONAL CONGRESS OF PETROLEUM RETAILERS. 
DEAR JOHN. 


Senator Kerauver. What is the date of the letter ? 

Mr. Nerirncer. February 23, 1957. This was about the time of 
your hearings of the last session but I believe it answers Mr. Dixon’s 
question because the same pattern exists today. 


Dear JoHN: Seeing the biggest propaganda program sponsored by the major 
oll companies and their employees, just makes me sick. I have never seen 
anything like it. Our major suppliers are sending out all kinds of literature 
telling their own dealers that if this bill, S. 11 is passed, we will just be put 
out of business. They are doing us a great service by selling gasoline to me 
at one price and selling it to someone else at another price in the same local 
area. 

As an example of this, let’s assume you are a lessee dealer here in Oklahoma 
City, and this practice is going on right now. One dealer on the same street 
within a mile of each other, being supplied by the same major company and 
the same delivery truck from the same bulk plant; but one dealer gets 114 cents 
rent taken off his invoice to meet competition. The other dealer will not go 
along by reducing his price so they just let him be a sitting duck. This is also 
happening by special dealers allowance. This allowance will not be given to 
the dealer unless he lowers his retail price to what the company tells him to, 

We also have a situation here that is happening all over the State. My own 
supplier, the Phillips Petroleum Co., is selling gasoline to Sears, Roebuck 
retail outlet here, and the same truck delivers gas to me also delivers it to 
Sears; but they are buying about 4 cents to 6 cents per gallon cheaper than I 
am paying the Phillips Petroleum Co. Some of my customers know this and 
as Sears, Roebuck store is only 3% miles from my station and sells gasoline 
4 cents cheaper than I, it hurts my business. It looks like S. 11 would be of 
great assistance for the service station operator, and it will keep many small 
businesses from bankruptcy. 

John, I would also like to ask you, why will the major suppliers meet any- 
one’s price when it comes to selling gasoline on the market? That is, selling 
gasoline to Sears, Roebuck, Hudson, or any retail outlet that does not manu- 
facture his own gasoline. They, the major suppliers, will undersell the smaller 
companies everytime. So it looks to me as if the major companies can manu- 
facture gasoline just as cheaply as anyone else. 

John, will you please do everything in your power to try to get the Repre- 
sentatives and Senators to see our desperate need for this legislation to be 
passed as quickly as possible. If we lose this fight, God help the service-station 
dealer. As soon as one dealer is gone, there is always another to take his place; 
that is Something we can help stop by passing this H.R. 11 and §. 11. So, please 
do everything you can to get this bill through. Everything I have said in this 
letter can be backed up by proof, and this is the truth. 

Yours truly, 
Roy EI, ALLIson, 


P.S. TI am enclosing a copy of a circular letter that was sent toa Magnolia 
dealer at Duncan and also a copy of my reply. I am also enclosing a letter 
from Harry Smith. 
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Mr. Snow. Mr. Chairman, in regard to either your question or 
Mr. Dixon’s question about the impact about this practice on the 
jobbers, my statement deals with that, if you wish to hold that ques- 
tion until my statement is in. 

Senator Kerauver. All right. 

Mr. Nertincer. There are three principal types of price discrimi- 
nation affecting gasoline retailers at the present time. 

Senator Keravuver. You said you had personal knowledge of what 
was going on in Detroit. 

Mr. Neriincer. Yes, sir, in the city of Detroit, the Texas Co. some 
time ago introduced a program which they called the 80-20 plan, 
where, when they decide to reduce the price of gasoline, they take 
80 percent of the drop and require the dealer to take 20 percent of 
the drop. ‘They offer this on a discriminatory basis to dealers whom 
they decide should have it, even though some dealers are offered it 
in a location that is within several blocks of another station who is 
not offered this same lower price and they, apparently, make the 
offering of this lower price contingent upon several things: 

One, that the dealer agreed to give up some 20 percent of the 
margin, of his margin; two, that the dealer agreed to a price dictated 
by the company; and three, that the dealer agreed to post a price 
sign supplied by the supplying company. 

We have been plagued with this practice in the Detroit area for 
quite some period of time now. Of course, it has meant that other 
suppliers had to meet that type of competition, so we have had a 
very destructive condition in our market. Our association has en- 
deavored to secure proof, photostatic copies of invoices and so forth 
and we have submitted complaints to the Federal Trade Commission, 
alleging that the particular type of price discrimination is violative 
of the Robinson-Patman Act. At the present time the Federal Trade 
Commission has under consideration a case that affects that partic- 
ular type of discriminatory practice. But I submit, Senator, that the 
practice is continuing and that other companies have emulated it— 
in fact, I have a letter here which I would like to read to you, a very 
brief letter that shows the plight of the dealer who is caught in this 
type of a squeeze. I have a number of pieces of evidence here which 
I would be happy to submit. This is a copy of a letter sent to the 
Honorable William Bromfield, member of the House of Representa- 
tives, Washington, D.C., dated January 14, 1959. 

Dear Sir: I have been operating a Gulf Service Station at South Boulevard 
and Woodward Avenue in Pontiac for 54% years. 

Today Gulf is selling gasoline at three different prices to dealers in the 
Pontiac area. Last week I asked for price relief to meet competition. Gulf 
agreed to lower my cost price 1.3 cents per gallon, under condition that I lower 
my retail price 2 cents per gallon. 

I ask you, sir, what form of free enterprise is this? How can a small busi- 
hessman exist if we are going to be confronted with price discrimination such 
as this? 

This practice is not only being used by Gulf, but by other major oil companies 
in the area as well, but in each case, putting the squeeze on the station operator, 
to cut his income from the sale of gasoline. Is it any wonder that the turnover 
in service station operators in this area is a staggering 40 percent for 1958? 

I would appreciate your comments on this situation. 

I would be happy to submit that. 


T would be happy to submit that. 
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(The letter referred to may be found on page 341.) 

Mr. Nerurncer. I have here another affidavit-statement. 

Senator Kerauver. That is the third example that you gave. 

Mr. Neruincer. Yes, that is correct. That is the third type of price 
discrimination. That is why I referred to the other two types which 
are equally destructive and which, under existing law, we have not 
approached at all. 

Mr. Drxon. I know Mr. Snow will probably discuss this third type, 
It is this third type that the Federal Trade Commission is proceed. 
ing against and is contending that the good-faith defense does not 
apply. a 

Mr. Nerurncer. That iscorrect. It is the third type. 

Mr. Dixon. Because, stated simply, the refiner pleads he is meeting 
competition but it is not his competition. It is a step down; it is the 
retailer’s competition. 

Mr. Neririncer. Step-down competition, yes, that is right. 

Senator Keravuver. All right, Mr. Snow. 

We will refer at this point in the record to the hearing pages at 
which Mr. Snow has testified previously. 

(The information referred to appears on p. 14.) 

Senator Keravuver. Thank you for your very informative 
statement. 

Senator Harr. Mr. Chairman, may I ask Mr. Nerlinger a question? 

Senator Keravuver. Yes, indeed. 

Senator Harr. Do the major oil companies go after the business of 
a retail outlet selling the so-called smaller independent oil com- 
panies’ product, do you know ? 

Mr. Neruincer. I do not know that I quite understand that ques- 
tion, Senator. 

Senator Harr. To use names and to relate it to the Detroit area 
with which you are familiar, does Gulf or Texas seek to substitute 
Gulf or Texas in the pumps of somebody who today is selling Speed- 
way and Leonard ? 

Mr. Nertincer. I would not think in the case of Speedway and 
Leonard but we do have examples of their selling from their terminals 
to what we term off-brand dealers, independent marketers who sell 
under their own name John Nerlinger’s gasoline or Joe Smith’s gaso- 
line. They sell that type of marketer at a substantially lesser price 
than they sell their own service station operators at the so-called 
posted tank-rate price. 

Senator Harr. Would it be correct to say that Speedway and 
Leonard are in competition with Texas and Gulf? 

Mr. Neruincer. Yes, definitely, I would say that they are in 
competition. 

Senator Harr. If it should happen that Speedway or Leonard 
does discover that Texas or Gulf is attempting to attract away from 
it a retail outlet by offering that retail outlet a lower price than the 
yrice that Speedway or Leonard is delivering, it is your feeling that 
Speedway and Leonard can meet that lower Gulf price but should 
pass that lower price on to all of the other Leonard-Speedway pumps 
in what you would describe as a trading area, is that right? 

Mr. Snow. Now, I wonder, Senator, if I could answer that ques- 
tion. It has a legal implication to it. The question is entirely hypo- 
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thetical since Leonard and Speedway also own stations, you see. The 
dealer in the station has no opportunity of taking that station over 
to anybody else. We are dealing here with a captive market in which 
the retailer puts in his capital to buy the merchandise and buy the 

uipment to do business with. He does business in his own name, 
and as the proprietor, but when he leases the facilities, the service 
station facilities from his supplier, he signs a lease not only of the 
real estate but a lease of the equipment. Even the pumps and globes 
belong tothe supplier. If he deviates from the supplier’s policy, they 
pick up the globes and pull the pumps. He also has a supply contract 
under which, for one or more years, he agrees to not only buy his 
entire supply of gasoline from that supplier but he also agrees that 
he will pay therefor the price which the supplier posts at his bulk 

lant. There is no way that this dealer can be lured from Speedway to 

tandard or to any other brand. He is tied up, technically locked 
up in that captive relationship. Much the same is true of the other 
dealers, dealers of all principal companies. Each one is locked up. 
He is locked up as to the duration of that lease and as to the price he 
must pay. There is no opportunity for price competition. 

Senator Harr. Are you then saying that Texas does not compete 
for the Speedway or Leonard pumps? 

Mr. Snow. I am not sure that I understand the implication of the 
word “pump.” 

Senator Harr. Retail station. 

Mr. Snow. There is no real price competition among major oil 
companies as a general thing. The price structure 

Senator Harr. May I interrupt there? Let me make this clearer. 
There are retail outlets in the Detroit metropolitan area that pump 
major brands and these independent brands? 

Mr. Snow. Yes. 

Senator Harr. And you would agree, would you not, that the con- 
tinued existence of the smaller independent companies is a healthy, 
desirable thing ? 

Mr. Snow. Very much so. 

Senator Harr. The point I am trying to get clear in my mind is 
whether there is any danger that Guif or Texas or one of the so- 
called giant companies could obtain any of these retail stations that 
presently are buying from the smaller independents ? 

Mr. Snow. I wonder if I could answer that question by saying a 
few words about the structure of the industry, where these inde- 
pendents are situated in the industry ? 

Senator Harr. Address it to the point—Is there competition for 
that fellow’s pump? That is what I am trying to find out. 

Mr. Snow. Yes, and may I further answer it this way: the retailer 
level, the level where most retailers buy, is not where the competi- 
tion is. As you know, the number of independent refineries is stead- 
ily declining. It is down from 336 in 1949 to under 300 currently. 

Senator Harr. And you, as a retailer, are concerned about that? 

Mr. Snow. Yes, that is right. The share of the total refined prod- 
uct originating in independent refineries is less today than it was 
when the Government filed the Mother Hubbard case in 1940 and 
the situation was serious enough then to constitute a threat to the 
continued existence of independent refineries. Where did the inde- 
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pendent refiner sel] his products? The independents sell their prod. 
uct at the terminal gate, at the terminal gate or the refinery gate, 
They sell it at a price which is largely controlled by the price at 
which the major companies will sell their product. That is the first 
level of distribution, the level at which the terminal or refinery gate 
price will normally be such a price that the independent refinery buy- 
ing high-cost domestic crude, and paying the other fellow’s chai 
for using their pipelines and transportation facilities, can just about 
pay the refining cost on that gasoline and come out. In other words 
the price established at the terminal or refinery gate will be a price 
which lets the independents purchase high-cost crude, pay transporta- 
tion charges, refine the product and break even. 

Now, that price is presumably determined at that level in order 
to inhibit the part of the business which the independent refineries 
can do. If that price were allowed to rise, if the majors did not have 
a very competitive price at the refinery gate, then the portion of the 
total market which the independent refineries have, the proportion of 
the total product which is now refined and sold by independent re- 
finers and which is declining, would of course increase, because they 
would have the advantage in price competition. 

Senator Harr. Now, at this point does S. 11 have anything to do 
with this level at all ? 

Mr. Snow. Yes, it has, I think, a great deal to do with it. 

You see, from the relationship at each level, that actually S. 11 
will benefit every level of distribution. It will benefit small business 
at, every level of the petroleum industry. Now, at this level the re- 
finery-gate prices are 121% cents, 1114 cents, 10 cents. 10 cents to 12 
cents. To whom is that product sold? Can John Nerlinger Esso 
station buy from Esso at that price, or Bill Snow’s Standard-of-Ohio 
station? No,indeed. The branded retailer can not buy at that price, 
That price is maintained only for the people to whom the independent 
refiner might sell, namely, the private brand operators. Gasoline is 
sold by major refiners at the refinery gate at the so-called terminal 
gate or refinery gate price, unbranded for rebranding by independent 
distributors, independent marketers. 

These prices are published, of course, by McGraw-Hill’s pricing 
service which tells the industry what these price levels are all over 
the country. They are the same in each competitive area because 
there is a price leader who establishes them and the others follow. 
But this price on the average will be 4 or 5 cents under the price for 
which the branded product is sold to the loyal branded retailers in 
the captive market. 

Mr. Drxon. Mr. Snow, just one point. On this first level, how 
does the price compare at the refinery gate to the price that that same 
refiner would sell to his own wholesale jobber ? 

Mr. Snow. It is 114, 2, or 3 cents less than the branded price to 
the wholesale jobber and 4, 5, or 6 cents less than the branded price 
to the captive retailer. 

Mr. Dixon. One other question: It is of identical grade and 
quality ? 

Mr. Snow. I think the evidence to that effect is overwhelming. 
Some jobber publications, themselves, have pointed that out. I re- 
member one, the Northwest Jobber publication had something about 
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the Northwest Terminal in Minneapolis where gasoline is treated as 
a fungible commodity, not even separated as between the people who 
refine it. 

For example, in Illinois, Esso has river terminals where Esso’s 
product, the same product which, in Esso’s own market areas, is sold 
branded to its dealers at 1614 and 17 cents tank-wagon price, is sold 
unbranded to the off-brand marketers at 10, 11, or 12. 

The major integrated companies generally sell their products un- 
branded in competition with independent refineries unbranded at a 
highly competitive refinery gate price. They also sell to branded 
jobbers at 2 or 3 cents above that and to their branded retailers for 
4,5, 6 cents above it. Their principal objective is not only to inhibit 
the independent refineries’ share of the business with the low refinery 
gate price on the unbranded product, but also to inhibit the total 
share of the market which is absorbed by the unbranded gasoline, in 
order that they may get the higher branded price from their branded 
jobbers and from their branded retailers on the maximum number 
of gallons. i? te 

The captive market price is an artificially higher price. It does 
not do you any good to have an artificially high price if you cannot 
impose it upon the maximum number of purchasers. How can a sup- 
plier who is selling its product unbranded at 12 cents to rebrand 
distributors continue to sell 85 percent of its product at the high 
branded price through the branded jobbers and through the branded 
retail stations? How can it force you to pay the extra nickel on the 
maximum number of gallons? The way to force you to do that is to 
first contractually oblige you to purchase your entire requirements of 
gasoline from your lessor-supplier at the price the supplier posts. 
That requires you to pay the high price on your purchases. Next, 
how can they maximize your gallonage? The way to do that is to 
make you make your price competitive as nearly as possible with the 
off-brand gasoline. 

In other words, they will seek by whatever means can be devised to 
encourage you to handle gasoline for as small a margin as possible; 
this is done to keep the retail price relatively low so as to foster maxi- 
mum consumption at the high branded tank-wagon price but to give 
to the retailer the least possible part of the total retail price. It is to 
that end that the various types of price discrimination practices are 
directed. They are directed equally against the branded jobbers who 
are inhibited by them, and against the branded retailers who are 
directly affected. 

I have gone a long way around to answer your question, but it is 
not possible to answer these things except in terms of the economic 
structure of the industry. The country is divided into eight basic 
areas; one of the major companies is the market leader in each of 
these areas. The leader’s tank-wagon prices and refinery prices are 
generally followed by the other major brand companies in that area. 
There is competition only in the sense of building elaborate stations, 
advertising, merchandising stunts and things of that type. In the 
Standard-Detroit case it was pointed out that even Standard jobbers 
in the Detroit area could not go to Standard retail customers and 
solicit them or try to solicit them as customers. Each of the busi- 
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nesses is compartmentalized and discipline is imposed restricting the 
part which each sector may enjoy. 

Senator Keravuver. Mr. Snow, you started to answer what Senator 
Hart was getting at and I wish you would continue to do so at this 
place. You said you thought S. 11 would help the independent refin- 
eries and help the little fellow at each stage of distribution. 

Just explain what you mean. 

Senator Hart is interested, as I am, in the independent refinery and 
the jobber and the retailer. 

Mr. Snow. Yes. Applying it first to the independent refiner, we 
see that the independent refineries’ share of the total market, their 
chance to expand, is inhibited by the discriminatorily low competitive 
price by which the major brand marketers compete with the independ- 
ent refiner for the business of the rebrand marketers. I do not here 
talk about areas—that is, about special situations, nor about an inde- 
pendent refiner selling under its own brand through its own station, 
I am discussing the competition faced by an independent refiner sell- 
ing in the open market generally. All of that independent refiner’s 
business is required to be done at the level of the refinery gate or ter- 
minal gate price, while the major company can subsidize its competi- 
tive operation at that level through the exaction of a relatively high 
price on its branded products, both from branded jobbers and from 
the branded retailers. 

Now, to the extent that S. 11 will eliminate the four specific types 
of price discrimination which most injuriously affect gasoline distri- 
bution, not just retailers, but gasoline distribution—independent re- 
finers will be benefited ; for each one of these four types has an impact 
upon the independent refiners, as well as upon the branded jobbers, the 
so-called independent jobbers and the branded retailers. 

I think analyzing these four types and applying the analysis to 
each level of distribution is the most expeditious way to shed some 
light on how our study of the thing indicates S. 11 will work by 
restricting or eliminating these four basic types of destructive price 
discrimination. I will run through my statement in summary, Mr. 
Chairman. I will not take your time to read it all 

Senator Keravuver [interposing]. Senator Hart, is this responsive 
to what you have in mind ? 

Senator Harr. Mr. Chairman, I am glad we are having a transcript 
made today. I will peruse it. 

Senator Kerauver. Suppose you outline briefly those four types 
and we will see if that is responsive to Senator Hart, and Senator 
Hart can ask another question. Then we will turn to you, Mr. 
Chumbris. 

Is this all in your statement? 

Mr. Snow. It is all in the statement and will come out, I think, 
ratther more clearly in context. 

Senator Keravuver. Well, let’s see first if Senator Hart has another 
question at this point. 

Senator Harr. I think not, Mr. Chairman. I appreciate your per- 
mitting me to interrupt to the extent I have. 

Senator Keravuver. All right, Mr. Chumbris. 

Mr. Cuumpertis. I want to raise this point. Maybe it might fit in 
with what Mr. Snow has just stated. The year before last, 1957, 
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when Mr. Whitmore, was a gasoline retailer from the Norfolk, Va. 
area, was here, he answered a question put by Senator Wiley as to 
the difference between branded and unbranded gasoline. Mr. Whit- 
more made this statement : The independents have sold at 2 cents be- 
low the market. They operate a different type of operation of our 
area. You pump your own gasoline. They don’t wipe your wind- 
shield or pump your tires. You do it yourself. You pay them and 
Jeave. They maintain a filling station with gas 2 cents below the 
market. We maintain a service organization which the public is 
either willing or unwilling to pay for. That isa happy arrangement. 
Mr. Whitmore was pointing out that he didn’t consider 2 cents less to 
buy an unbranded gas competition with Standard, or with Texas, or 
with Sunoco, or with Socony, Mobil Oil and so forth. That is one 
point. Now, you brought in the discussion here the question of what 
the unbranded gas is selling for, and what the branded gas is selling 
for through the supplier who supplies the unbranded gas at a lower 
price than he supplies the branded gas to his own retailers. 

Mr. Snow. Commenting on that, Mr. Chumbris, we would agree 
with Mr. Whitmore’s thinking; though it is possibly an incomplete 
explanation. ‘The 2 cents differential is not, of course, damaging to 
a market at all. Mr. Whitmore says he pays for the service given in 
his station by the salaries of employees who give service, and that it is 
true; but he not only pays to give service, but he also pays 4 or 5 cents 
more for the product he buys. The dealer tank wagon price is that 
much higher on a branded product than the free market price at the 
refinery, at the terminal gate, to a large rebrand operator. So that he, 
Mr. Whitmore, the branded dealer, is paying, not 2 cents more, but 
4 or 5 cents more in product price in addition to what he is paying in 
the cost of giving the service. Now 2 cents is not deranging. In 
fact, less than 2 cents might be deranging the other way in practical 
experience; but 4 or 5 cents is something else. If the full amount of 
of the price differential is passed along, when the full amount of the 
price differential between the terminal gate price and the dealer tank 
wagon price is passed along—then the market is deranged. And when 
the major supplier is not collecting the high tank wagon price on a 
sufficiently large number of gallons, they say to their branded retailers: 
You have got to get more competitive. You have got to meet this 
thing, and we will cut the wholesale price with a subsidy a certain 
amount provided you cut your margin by a further amount, too, and 
we will create some price competition here in order that we, as a major 
supplier, can get the higher dealer tank wagon price on a larger per- 
centage of the total gallonage in this area. Part of our percentage in 
this area is going to the gasoline which originates at a lower price at 
the refinery gate or terminal gate, and less to the part on which we get 
the higher dealer tank wagon price. 

Mr. Cuumerts. But the only way this can be taken within the pur- 
view of the Standard Oil case is that the lowering of the price 1s to 
meet the competition. Judge Hanson commented last year on the 
record we sent to him from the instances that the Virginia retailers 
propounded to our subcommittee. Judge Hanson stated on page 830 
and 831 of the hearings: 


Finally, it may be helpful to clear up possible misunderstanding about the 
effects of the Indiana case. A good beginning point is the testimony of numerous 





30 AMEND CLAYTON ACT 


small gasoline dealers before your committee last week. They spoke of gasoline 
price wars throughout the country, and the effect of these wars on small inde. 
pendent gas dealers. According to their testimony, some of these price wars 
were initiated by the major oil companies in order to obtain a larger share of 
the market. They said an oil company would grant lower prices provided its 
dealers would meet the cut prices of the dealers of other oil colapanies. The 
dealers testified that the major oil companies would claim section II(b), “good 
faith defense,” as a justification for granting these lower prices to dealers who 
would agree to cut their prices, while at the same time not granting such low 
prices to other dealers. Initially, an agreement to grant a price cut to a dealer, 
who in turn would cut his prices to a specified level, we believe violates the 
Sherman Act. We have indicted oil companies for that very thing. Beyond the 
Sherman Act, neither the Standard of Indiana nor section II(b) condone such 
conduct under the Robinson-Patman Act. A case involving this very price 
has recently been decided by the courts but because of a price war at the dealer 
level, the Texas Co. granted price allowance on the condition that its dealers 
lower their retail prices to a level competitive with nearby rivals of the Texas 
Co. and sought to justify these allowances to the dealers who agreed to lower 
their prices on the basis of section II(b), “‘good faith defense.” Rejecting this 
defense, the District Court reasoned * * * 

And he quoted the reason for it. 

Mr. Snow. That refers to just one of the four basic types of dis- 
crimination. Even there, of course, relief was delayed by the 
Standard-Detroit decision and the FTC interpretation of it prior to 
February 1956. Now there is enforcement action against that one 
type, but it is by no means eliminated; and the other types are 
rampant. 

Mr. Cuumpris. But Judge Gwynne stated before us that since the 
Standard Oil, Indiana or Detroit. cases—whichever you want to call 
it—since that time there has not. been a successful invocation of section 
II(b) by anyone in any price discrimination case. Every time that 
case has come up before them, the defense has not been substantiated. 
I think that is what we onght to gear ourselves to in this particular 
hearing. Let’s get to this main issue; whether S. 11 will solve the 
problem that the Virginia dealers, and Lord knows everybody else, 
who want to protect the small independent dealer. Dr. Machlup, the 
other day testified that gradually only 4 percent of the farmers will 
derive income from farm products, which means that the small farmer 
in North Dakota, an agricultural State, will gradually wipe itself 
off the map. We talk about the little corner grocer gradually going 
away, but as Dr. Macklup pointed out, that is due to improvement in 
our industrial system, the changes taking place, and the big drive-ins, 
and so forth. I think we ought to gear ourselves to what Standard 
Oil of Detroit means 

Senator Kerauver (interposing). I have been looking over Mr. 
Snow’s statement, and I think that is what you touch upon, Mr. Snow. 

Mr. Snow. That is our intention, to describe four basic types of 
injuries, show why the enactment of S. 11 is necessary to prevent those 
injuries, and how it will operate to prevent them both as they are 
suffered by retailers and down through wholesalers. 

Mr. Dixon. Mr. Snow, don’t leave that point. I know, Mr. Chair- 
man, this makes it long and tedious, but the point is confused because 
we are talking about the third level here. We are talking about 
the retail level. Now, even though an independent retail gasoline 
station, selling the identical gas under his own name at 2 cents less, 
may not injure a retail gasoline station across the street, if it is only 
2 cents, have you thought about what happened initially to the sec- 
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ondary level, the jobber who had to pay more for his product at the 
refinery gate than the independent man did? Don’t you think he 
he was injured? Don’t you think he lost potential business? 

Mr. Snow. There is an exaction, and a repressive exaction at each 
level where the discriminatory higher price is applied. There is a 
repression, a restraint of trade in restricting the opportunity for busi- 
ness of those required to pay the higher price. I think Mr. Cumbris’s 

uotation from Judge Gwynne should be clarified, moreover, that 
the II(b) defense has not been successfully invoked. : 

Now, the explanation of that is that the Federal Trade Commis- 
sion has not since 1951 initiated any cases of the type to which the 
defense applies. I am talking about the petroleum industry. Actu- 
ally, the Federal Trade Commission from the time of Mr. Horwey’s 
appointment. in 1953 until Judge Gwynne succeeded him in 1956, 
refused to initiate any price discrimination investigation in the petro- 
Jeum industry at all, because they said the II(b) made any such inves- 
tigation useless, that under the Standard Detroit decision it was im- 

ossible to get any type of relief because of the II(b) defense, and, 
therefore, they would not even begin to investigate, let alone initiate 
the complaint proceedings and seek any cease and desist orders. Since 
1956, when this position changed, they have initiated a total of five 
gasoline pricing complaint cases. We are very grateful they have 
done that. However, not one of them deals with the fact pattern 
of the Standard-Detroit case where price favoritism is given to un- 
tied retail distributors of branded products in order to knock down 
the margins of the branded retails in that very area. Not one of 
these five cases deals with the type of price discrimination which led 
to the New Jersey price war, and has led to scores of other price wars 
across the country that is, deep cut by a major brand supplier in 
unbranded gasoline prices to unbranded or rebrand stations com- 
peting with the major’s own retailers. Not one of those cases deals 
with that type of thing. 

In the New Jersey price war, Reingold Gas was buying from a 
subsidiary of Standard of California, a major company, 414 cents less 
than the supplier was selling its own retailers. They were rebranding 
it. Is there any wonder the branded retailers were forced to knock 
their prices down and cut their margins down without commensurate 
tank wagon reductions. Not one case by FTC has dealt with this type 
of discrimination, though they have a good record, the best they can 
have under this Supreme Court decision now. ‘They have a good rec- 
ord in the one type where the meeting-competition defense is inappli- 
cable, but on those two other types which likewise destroy the oppor- 
tunity of independent retailers, branded retailers and branded jobbers 
to compete, there have been no actions in that field at all. 

Senator Krravuver. I think I should point out that in spite of the 
fact that the record was sent down to the Department of Justice and 
Judge Hansen said it indicated a Sherman Act violation at Norfolk, 
they haven’t indicted them. They have not done anything about it 
that I know of. 

Mr. Snow. In regard to Judge Hansen’s statement that they have 
brought such actions, they have brought cases against two companies. 
They brought one against Shell in Boston. Shell plead nolo conten- 
dere to an indictment charging price fixing where the dealer got a dis- 
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count when he would agree to fixing the price at a certain level. They 
brought similar actions against Socony-Mobil which failed in the 
Court of Appeals due to the invocation of the fair trade defense. 
Now, that is not sufficient, of course, to stop the practice, that one plea 
of nolo contendere by Shell. 

I review F'TC’s five cases and their impact in my statement. Two 
of them, I think, are rather clear and effective in dealing with the 
third type of price discrimination discussed, price discrimination be- 
tween different captive lessee retailers. 

Senator Keravuver. I don’t want to hurry you, but you have a 
lengthy statement. 

Senator Harr. One point recurs, this tied captive retailers. He js 
captive because of this lease arrangement ? 

Mr. Snow. The real estate lease, equipment lease, the supply con- 
tract. 

Senator Harr. How long do these leases run ? 

Mr. Snow. Most of them are for a year; a few for longer. 

Senator Harr. The degree of captivity then depends in part on the 
calendar at any given time? 

Mr. Snow. Yes, except when the calendar runs out he still is not 
available to anybody else because it isn’t his property; he can’t sell 
somebody else’s gasoline out of his briefcase. He is a tenant in his 
supplier’s property. 

Senator Harr. This is not true for many of those who pump the 
independent man’s gas; is it? 

Mr. Snow. It is true for the great majority; the great majority of 
all service stations are owned or lease controlled by the gasoline sup- 
lier. While it is true for the great majority, exact figures differ 
in different areas. The percentage is higher in urban areas than in 
rural areas. We had, of course, the exact figures in the Detroit area 
at various times during the Standard-Detroit case; and in various anti- 
trust proceedings and inquiries such factors have been material and 
such facts have been elicited. The figures used in the Mother Hubbard 
case, which figure is probably higher today, the same figure or a little 
higher figure being used by the Justice Department in the west coast 
antimonopoly case, alleged that 75 to 80 percent of the service stations 
are lease controlled by the major suppliers who were defendants in 
those cases. Now that doesn’t mean that they necessarily own them, 
that the supplier necessarily owns them, but that the supplier owns 
or establishes a lease control over the station, as for example, arrang- 
ing for a landowner to build a station with money on which the sup- 
plier underwrites the loan through a rent assignment. Then the sup- 
plier takes a base lease on that station and re-leases for limited terms 
to the lessee service station operator. It is a curious thing that even 
a dealer who owns his own station, who owns the land to build it on, or 
owns his own station, will not be able to get a loan from a bank to build 
or substantially improve his station if he owns the property. He will 
have to go to a supplier and sign a lease of that land or station to the 
supplier. The supplier then makes an assignment of the rents under 
the lease to the bank as security for the loan, and the man becomes 
a tenant on a year-to-year lease in his own property. 

Mr. Dixon. Isn’t that because the bank knows the man has to get 
gasoline somewhere ? 


the 


not 
sell 


the 


y of 
up- 
fier 
1 in 
rea 
nti- 
and 
ard 
ittle 
oast 
ions 
s in 
em, 
wns 
ing- 
sup- 
sup- 
TMS 
sven 
n, OF 
uild 
will 
» the 
nder 
ymes 


» get 


AMEND CLAYTON ACT 33 


Mr. Snow. I suppose, yes. The challenge is not necessarily to the 
banks there. Of course, there is a need for independent financing if 
these people are to own their own stations. A man owing a piece of 

round which he has purchased for a service station—to put a service 
station on—will not be able to put a service station on that property 
without financing. He will have to lease the property under presenv 
conditions to an oil company for a term of years which may run 20 
years, may run longer than he wishes, and then take back a year-to 
year lease if he is to get the financing he requires. Then if he doesn’t 
comply with the supplier’s requirements, he can be kicked out of his 
own station. 

Mr. Drxon. For Senator Hart’s benefit, you don’t want to leave 
the impression there aren’t independently owned filling stations? 

Mr. Snow. No. 

Mr. Dixon. There are some. 

Mr. Snow. The figures in the west coast case I believe were that 75 
to 80 percent of the service stations were owned or lease controlled 
by the major suppliers. 

Senator Harr. Would that not probably be 75 to 80 percent of 
those handling major oil companies? 

Mr. Snow. They are referring to— 

Senator Harr. What is the percentage among those men and women 
who operate their own stations? Again, to refer to the local situa- 
tion, Speedway and—— 

Mr. Snow. Well, now, Speedway, to discuss that, Speedway, of 
course, is a major marketer in Michigan. Speedway operates as a 
major marketer in Michigan. There was a time when Speedway oper- 
ated like an independent, and the majors met their prices and then 
they got their price in line with major prices, and that was it. Speed- 
way operates as a major marketer. They exercise the same control 
over their stations. 

Senator Harr. Out of curiosity, it is your impression that Speed- 
way attained this major position starting relatively from scratch, 
because it used practices which would be prohibited by S. 11? 

Mr. Snow. No, I don’t think so. 

Senator Harr. Do you believe they could have attained this posi- 
tion if S. 11 had been on the books? 

Mr. Snow. Yes. In fact, I don’t think they would have attained this 
position if S. 11 had not, in effect, been on the books during the period 
of their greatest growth 1936 to 1951. Remember they grew in the 
period when the Robinson-Patman Act was construed to protect 
them. They grew when the interpretations which would be enacted 
by S. 11 was accepted as the enactment of the Robinson-Patman Act. 
I believe that Speedway could not have grown as they did during the 
period of 1936 to 1951 if the Standard-Detroit case had occurred in 
1936 instead of 1951. I think you will also possibly be amused or 
interested by the comments of a couple of major company people at 
a local level that, of course, since the Standard-Detroit case, nobody 
else is going to do what Speedway did. That is because they have 
a means of preventing that growth through the types of discrimina- 
tion which the Standard-Detroit case permits. 


Senator Keravuver. All right. Mr. Snow, proceed with your state- 
ment. 
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Mr. Snow. One thing about the number of stations independent] 
owned, which may account for the difference in the statistics, | 
believe somebody will come forward and say, “No, the companies 
control only half of the gasoline retail outlets.” The gimmick is, What 
is a gasoline retail outlet? If you include all the garages which haye 
a pump, all the motels which have a pump, all the grocery stores which 
have a pump, and so forth, you have not 200,000 service stations in the 
country, but 400,000. Now, with respect to the 200,000 automotive 
service and retail gasoline establishments which are called service sta- 
tions, of that number, which are the primary facilities that sell most of 
the product, 75 or 80 percent are owned or lease controlled by the 
major companies. Of course, they do not lease control the other 
200,000: the grocery store pumps, the pumps by boat docks, the pumps 
by a motel, or by some cabins in the country, or pumps in a parking 
lot. The skill with which this blanket of confusion is laid down wil] 
sometimes include those stations as a part of the total; that is, those 
pumps will be counted as a retail service station where it serves the 
purpose of proving that major companies’ lease control or ownership 
of retail service stations is not in the percentage which it actually is, 

Mr. Chairman, I have appreciated the opportunity of answering 
these questions which I think have enabled me to clarify, in part, 
what I have to say. My statement is rather long and I would like to 
be guided by the time which is available, in summarizing. 

Senator Krrauver. All of it will be printed. You might hit the 
high points. 

Mr. Snow. If you indicate the time at which you want to adjourn. 

Senator Keravver. I think we are going to have to meet there this 
afternoon. Will you try to finish in about 15 minutes? 

Mr. Snow. Thank you, Senator. 

The basic types of price discrimination which are enumerated here, 
which have flourished as a result of the Standard-Detroit decision are 
four. There is the fact pattern of the Standard-Detroit decision; 
selling to an untied retailer and giving him a discount in order to 
break up the market. Now, I particularly call your attention to, and 
hope it will be possible to print in the record appendix A to my state- 
ment, which is the analysis of the fact pattern of the Standard-De- 
troit case by Cyrus Austin, who originally handled that case for the 
Commission, and who appeared for us amicus curiae in the Supreme 
Court. 

Senator Keravver. It will all be printed in the record. 

Mr. Snow. He says one wonders why Standard would choose to 
give to a jobber retailer, a discount which would destroy the business 
of the very lifeblood of Standard; namely its branded retailers, its 
regular branded retailers. 

Why? Because during those machinations, though the public did 
not benefit in lower retail prices, dealers’ margins were reduced. The 
cost of distributing gasoline through the dealer stations was reduced 
by about a cent a gallon, through the price discrimination, the lower 
prices which knocked down the retailers’ margins before prices were 
readjusted. The 414-cent margin which previously existed was cut to 
3.5 cents. The public did not benefit except briefly, but the cost of 
distributing gasoline through the lessee stations was reduced for the 
supplier over the long range. 
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The second type of price discrimination which has flourished as a 
result of the Standard-Detroit decision is between, not the untied 
branded retailers and the lessee branded retailers, but bet ween the in- 
dependent marketer and the b randed retailers whether tied or untied. 
This type is fully analyzed by the Senate Small Business Committee 
report on the New Jersey price war. That pattern of price discrimi- 
nation has been repeated over and over. ° 

Senator Kerauver. Just tell us in a sentence what the New Jersey 
type is. sis UE eter 

Mr. Snow. The New Jersey type of price discrimination in that in- 
stance was the discrimination of 41% cents a gallon in favor of Rein- 
gold stations. teingold passed this 41% cents along to the public and 
the branded retailers of all companies in New Jersey had to cut their 
prices in order to compete. The subsidies granted were inadequate to 
cover the price cuts so that the major portion of the retailer’s operat- 
ing margin was under the hammer of this price cutting brought on by 
successive steps of price cutting and discrimination. 

Senator Kerauver. You mean Standard Oil of California sold 
Reingold the same gasoline at 414 cents less, and Reingold then under- 
cut everybody ? 

Mr. Snow. Everybody. And then others followed in the succes- 
sion of price discrimination steps that followed. 

Mr. Cuumpris. Was Reingold a branded or unbranded gas? 

Mr. Snow. It is an independent brand. Reingold sold the product 
which they purchased from a sudsidiary of Standard of California. 

Mr. Cuumpris. And rebranded the gas? 

Mr. Snow. Yes. Incidentally, the effect was acknowledged by the 
major companies. I won’t take the time to read that. But it is ex- 
tremely interesting. 

I am quoting now from the committee’s report, the Humphrey sub- 
committee report: 

It may be helpful to find out how Rein Motors could profitably sell gasoline 
at 20.4 cents per gallon at a time when other dealers in the vicinity were posting 
prices of about 24.9 cents. In the Sun brochure, this question is frankly an- 
swered : 

“There would be several reasons why the Reingold multipump service station 
at Paramus could offer Rein gasoline to consumers at a price well below the 
generally prevailing level. It would be partially because of the savings that 
come from operating a multipump station, but the primary reason would be 
that it was able to buy gasoline at a lower price from its supplier.” 

It was acknowledged by Sun. Then, of course, the thing developed 
as a 414-cent more favorable price. That is repeated over and over 
in various areas throughout the United States. The group of com- 
plaints about such practices is extensive. FTC has not initiated any 
complaint proceedings on that pattern. Why not? Because the 
“meeting competition” defense is clearly available. It is clearly avail- 
able because of the free market price of gasoline at the refinery gate. 
The real trouble is not the lower price to the off brand, but it is the 
artificially high price to the branded retailers in terms of the 4 or 5 
cents cheaper price to off brands with whom they must compete. So 
long as the supplier releases their own gasoline at a price of 414 cents 
below the price which the branded dealers have to pay, then their 
branded dealers are in jeopardy facing that type of competition. Simi- 
larly, in both of those cases branded jobbers are equally affected. 

39738—59 4 
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When the retail price is brought down by either the first or second 
type of price discrimination which I have mentioned, if branded job- 
bers distribute the supplier’s product in the area, the branded jobber’s 
margin, which is about 3 cents plus the prevailing retail margin, will 
be proportionately reduced. The subsidies which are given not onl 
have the effect of reducing the retailer’s margin, but also the effect of 
reducing the jobber’s margin. The bona fide jobber sells through the 
service station dealers the same as the supplier does. The service 
station operators who lease the jobber stations, who operate these 
stations, if they are to continue in business in the face of such price 
discrimination, granted either to a branded or an unbranded retailer, 
must have a subsidy which comes out of the jobber’s margin. If the 
jobber gets a subsidy, it is only part of what he has to pass along. So 
those two types of price discrimination are used not only to reduce 
retailer’s margins as illustrated so clearly in the Standard-Detroit 
case, but they are used to take away part of the jobber margins wher- 
ever it becomes economically advantageous to do that. 

The dangerous thing, incidentally, about the Standard-Detroit deci- 
sion, the second one, is that it not merely approves the principle that 
good faith meeting of competition is an absolute defense, but it ap- 
plied this principle to a fact pattern in which there was no good faith 
meeting of competition, but in which there was only a discriminatory 
dual pricing structure in which large branded retailers were permitted 
to buy cheaper because they served a disciplinary function in the 
market. Analysis of the record shows that Standard was not in real- 
ity meeting anybody’s competition for Ned’s business. The real de- 
fense was that various other companies were selling to large branded 
retailers on their own on the same basis. In other words, there was 
an industry practice of discriminatory pricing in favor of large inde- 
pendent retailers, and those large independent retailers were suscepti- 
ble to reducing retail prices when it served the supplier’s purpose to 
manipulate margins generally downward. So that although the prin- 
ciple of the Standard-Detroit case is bad enough, an absolute defense 
which nullifies the prohibition of price discrimination in wide areas 
being established—the application of the principle is even worse—a 
dual pricing structure not actually involving the meeting of competi- 
tion at all being approved. 

The third type of price discrimination is discrimination between 
branded lessee retailers of the same supplier. I should say lessee 
branded retailers. It is in this field that the Federal Trade Commis- 
sion has done an excellent job. Mr. Rufus Wilson, the trial counsel in 
both cases in which that issue has been dealt with, has done an excel- 
lent job. The hearing examiner in the Sun case did a very good job 
in writing the conclusions of law and fact which presently the full 
Commission sustained. He pointed out that Sun had given a discount 
to one lessee retailer in order to meet the competition of an off brand 
across the street. Sun called this “assistance.” Sun had given this 
assistance to this branded retailer. The assistance seriously injured 
competition of other Sun stations in the area who did not get the 
assistance, who either had the choice of losing their business or los- 
ing their margin, that is, cutting their price and losing part of their 
margin. The margin never had any velvet in it. 

Mr. Drxon. Mr. Snow, one observation. You know those cases of 
the Federal Trade Commission are only at the point in the proceedings 
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where the prosecution has rested. It has not been established by final 
decision by the Federal Trade Commission. 

Mr. Snow. In one case it has, I believe, Mr. Dixon, and that is the 
Sun Oilcase. I will come to that in just a minute. 

Mr. Neruincer. No. 

Mr. Drxon. Sustaining a hearing examiner who overruled or denied 
a motion to dismiss ? 

Mr. Snow. You are entirely correct. That is right. At least it 
has now gotten to the level of the full Commission. The hearing 
examiner, Mr. Piper’s observations were very illustrative of the thing. 

Sun gave what they called assistance. There was serious com- 
petitive injury to the Sun dealers adjacent not getting the assistance 
who had to cut their margin or lose their business. What about the 
man who got assistance? What is the significance there? He went 
broke with this assistance. He got the assistance in a pattern where 
he had to cut his margins more than the assistance which he got. So, 
McLean, the dealer who got the assistance, whom we will hear a 

arade of oil company witnesses saying they want to assist and protect, 
went broke. ‘The injury is to both those discriminated against and to 
those who receive the discrimination. 

Mr. Cuumpris. If S. 11 were the law, would he still go broke? 

All S. 11 would do is that only would he go broke, but the other four 
or five retailers in that area would go broke with him. 

Mr. Snow. No, S. 11 would foster actual competition in which the 
supplier would compete with the off-brand station with their own 
money and not the dealers’ money. Can a supplier, can I as a sup- 
plier, charge you 17 cents where somebody else purchases my gasoline 
or equivalent major branded gasoline unbranded for 1214 cents? Can 
I say to you, you have got to cut your margin enough in order to com- 
pete with this 12-cent gas. That isn’t competition. That is only a 
kind of systematic exploitation. Competition would come in to it 
when the supplier must meet the off-brand competition which its own 
marketing practices encourage on supply—by enabling its branded 
retailers to compete realistically through the lowering of exorbitant 
tank wagon prices. 

The fourth type—— 

Mr. Cuumepris. Before you get to that, and it may be because you 
are only referring to the third type, but Senator Langer asked Mr. 
Rogers this question. Mr. Rogers is referred to as a gasoline man, 
aa vot being a gasoline man, I will repeat his question. He says: 

A supplier goes to this small filling station and says, “You are buying your 
gas from Mr. Rogers. We will brokerage this to you at 2 cents a gallon cheaper.” 
Say the filling station man comes to you and tells you about it, and you say, 


“Well, I will meet that competition,” and you reduce your price by 2 cents a 
gallon. 





Under this bill, you have to reduce that price to every other filling 
station to which you are selling gasoline, is that not true? How long 
could you stay in business under those circumstances ? 

Mr. Snow. Well, of course, it isn’t true. You would only have to 
do so where the effect of the discrimination is to substantially lessen 
competition. 

Mr. Cuumeris. We weren’t able to agree last year how wide that 
area is. In Rhode Island, where the towns are right next to one an- 
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other it is one situation; and when you get out in Kansas and the wide 
open spaces, you may find the areas entirely different. 

Mr. Snow. Mr. Chumbris, the very people who spread that con- 
fusion are able to answer that question for you every day in their 
business dealings. They establish the bulk pl: int areas in which the 
tank prices are applicable. Don’t let those people confuse you by 
telling you they can’t determine the area in which their bulk plant's 
posted prices prevail, because they do establish those areas. 

Mr. Cuumenis. You were talking about the fellow who reduces his 
price to meet the competition. How is S. 11 going to protect you 
from Mr. X who forced the price down in the first place ? 

Mr. Snow. Well, there are a number of assumptions. Was Mr, X 
legally or illegally selling gasoline at a lower price? 

Mr. Cuumpris. Then we are getting back to Judge Hansen’s in- 
terpretation of the complaints of the Virginia dealers. 

Mr. Snow. You asked a question and you want me to answer it, 
Confine it to the terms of the question. Was it a legal 

Mr. Cuumpnris. Let’s say legal. 

Mr. Snow. Then an off brand is able to sell at a substantially lower 
price than a major brand. Now, why is the off brand able to sell 
at a substantially lower price than a major brand? The only reason 
an off-brand is able to sell so much lower than the m: jor br: and would 
be that the major brand is charging its dealers too much for the gas, 
because the major brand has every ‘adv antage in that competition. It 
has every advantage conceivable ec onomically in that competition. It 
produces the product. It produces the product cheaper. It has the 
advantage of cheap foreign crude. It has the advantages of adver- 
tising, a very considerable advantage. If the independent marekter 
is selling cheaper, that much cheaper, in a nondiscriminatory price 
structure, then the major brand price is too high to its branded re- 

tailer. In the interest of consumers, it should reduce the too-high 
price so as to give consumers the benefit of a genuinely competitive 
lower tank wagon price on gasoline, and therefore a genuinely com- 
petitive lower retail price. 

Mr. Cuumeris. That isanother issue. That isnot S. 11. 

Mr. Snow. It is S. 11 exactly. 

Coming to the fourth type of discrimination, one that has increased 
tremendously since the Standard-Detroit case, we have the only type 
to which retailers are subjected involving a primary injury. Of 
course, the committee will remember that the distinction between pri- 
mary and secondary injuries in price discrimination cases, I think, 
was first clarified by the Supreme Court before the Robinson-Patman 
Act was adopted. The primary injury is, of course, the injury which 
occurs to the competitor of the seller, for the business of the potential 
customers of both. The secondary injury is the injury which occurs 
to customers of the seller who are denied the lower prices which are 
granted to other favored customers of the seller. 

Mr. Dixon. Give the citation. 

Mr. Snow. May I come back to it, Mr. Dixon? 

Mr. Drxon. All right. 

Mr. Snow. I have the w rong place marked in the book. But at least 
prior to the adoption of the Robinson-Patman Act, the distinction be- 
came recognized and both types of injuries are contemplated within 
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the purview of both the Clayton Act and the Clayton Act as amended. 
The citation is Van Camp & Sons v. American Can Co. 278 U.S. 245, 
49S. Ct. 112. — nhl tet oy ' na 

Now, there is one situation involving a primary injury to service 
station operators from price discrimination which has developed on 
a very extensive scale since the Standard-Detroit decision. This in- 
jury results when a company operates company-operated, commission 
or consignment stations in direct competition with their own retail- 
ers, at which stations, under particular circumstances, prices are set 
by the company very much lower than the normal retail price in the 
supplier's branded dealer-operated stations or in other commission 
stations or company-operated stations of the supplier in the area. 
This type of thing is used in the same way that the other forms of 
price discrimination are used to force the retailers to cut their margins 
while enabling the supplier to retain the artificially high dealer tank 
wagon price on the maximum number of gallons, | 

We complained to FTC in the Sun Norfolk, Virginia case against 
the conversion of lessee stations in Norfolk to commission basis. Any- 
body who didn’t convert had to pay a tank wagon price for gasoline, 
which was actually as high or higher than the retail price at which 
Sun gasoline was being sold in Sun commission stations. The com- 
mission stations were where the supplier had converted the inde- 
pendent retailers into so-called commission agents. Under the doctrine 
of commission agency, the supplier is not price fixing if he says this 
gas belongs to me, you are my agent to sell it at a certain price, and 
I will pay you a commission for doing so. ou might say it is a 
sham, which we do, but at least on the face of it it is asserted not to be 
a price-fixing agreement. 

Mr. Dixon. Mr. Snow, already the major suppliers of gasoline are 
commencing the practice of entering into some kind of consignment 
arrangement to try to escape the Virginia cases that the Federal Trade 
Commission has finally brought in this field. 

Mr. Snow. Yes. 

Mr. Dixon. In other words, what the major supplier is doing is 
saying to his retail gasoline dealer, “We are not selling you this gaso- 
line, we are consigning it to you. It is mine, and therefore I will tell 
you what to charge for it.” 

Mr. Snow. Exactly. And not all of these commission stations are 
operated all of the time so as to constitute a primary injury, but they 
are the means of inflicting such a primary injury when the company’s 
design is to reduce its lessee retailers’ margins. Just as Ned’s did not 
at all times sell below the level of gasoline prices in Detroit, but only 
at certain times where it served a particular purpose—as in the case 
where strategically located stations are picked to go on the commission 
basis. 

Now, I think this is illustrative of the damage done by the Standard- 
Detroit decisions. In our Sun Norfolk complaint to FTC, which I 
prepared for our Virginia affiliated association, we pointed out that 
the dealers who didn’t sign up on the commission basis were actually 
being charged a tank wagon price for gasoline approximately the same 
as the retail price set in the commission station. In making the com- 
plaint to FTC, we said: This is price discrimination. In adjacent 
areas Sun was charging higher prices, and Sun was discriminating 
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in this particular area between its customers. In other words, the lin 
branded retailers of Sun are competing with Sun’s commission sta. les 
tions at the retail level for the motorist’s business; therefore primary pa 
injury results from the price discrimination. sta 
There are some other obstacles in addition to the meeting-competi- | ser 
tion, good-faith defense which will occur to lawyers in respect to sus- reg 
taining a price discrimination charge in this situation; however, | jul 
believe those other difficulties can be resolved as to a primary dis. 
crimination injury in the Commission’s case where the price cutting ag: 
is as gruesome as it was there. b 
Another defense which might be alleged to a price discrimination bre 
complaint on the commission station fact pattern might be that they the 
are not competing with their dealers because they set the competition to. 
up and they can knock it out. But the Klearflax Linen Looms cage rec 
answered that absolutely (U.S. v. Klearflax Linen Looms, 638 F. cas 
Supp. 32). Klearflax had a dealer that they supplied material to, and 1 
the dealer bid on a Government job and underbid Klearflax, and wh 
Klearflax then refused to supply them. In the antitrust case which wa: 
was brought, there was a coidinw of antitrust violation, overruling not 
Klearflax’ contention that the dealer whom it set up was not in com- ane 
petition with it. I think that the Commission might have gotten wit 
over this and the other legal questions raised in a primary injury price for 
discrimination case involving these commissioned station setups. How. I 
ever, the complaint which the FTC filed against Sun did not referto , nat 
or mention section 2 of the Clayton Act. They went solely under sec. | for 
tion 5 of the Federal Trade Commission Act: apparently, I would con- ex 
clude, in the opinion that the availability of the meeting-competition all 
good-faith defense as interpreted in the Standard-Detroit decision Det 
had rendered section 2 ineffective to protect retailers who were being hav 
obliged to pay as much for gasoline wholesale as Sun was selling it for pla 
to motorists in the commission stations. my 
The five cases which the Commission has filed, the five factual situ- la 
ations in which cease-and-desist orders have been sought, should be he 
evaluated briefly. The first one was filed against Pure in the fall of onl} 
1956 in Birmingham. It alleges a primary injury to an off-brand ; dea 
which Pure was meeting on the nose 1 cent above. The primary in- effe 
jury was sustained by the hearing examiner. The claim of secondary deci 
injury to Pure’s branded retailers in adjacent areas was not sustained and 
by the examiner and the charge of price fixing was not sustained by mhi 
the examiner, The primary injury holding apparently is not applied dise 
to the branded retailers on the basic types of price discrimination to effe 
which they are subjected. Sup 
The next case is the Sun Jacksonville case. There the third type | fait 
of price discrimination was involved and we have already discussed | polj 
that. While the Commission has sustained Mr. Piper, the full Com- rem: 
mission, yet as Mr. Dixon points out, the thing still remains to be en- 8.1 
forced: but at least the Commission has taken a stand there, finding I 
the good faith meeting of competition defense inapplicable to that fact | the | 
: aid . »willap | tend 

pattern. Sun has protested it, of course, and announced they will ap 
peal it or have already appealed. rega 
The third case was against Shell in Washington, D.C., on complaint Se 
from our Washington, D.C., affiliated associations. It involved a prac- | : 


tice from which real injury resulted. It was the sale by Shell of gaso- 


} 
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line to two cab associations at a substantial discount. Whether it was 
Jess than the dealer tank wagon price, I don’t know. These cab com- 
panies resold that gas at a discount in competition with Shell’s dealer 
stations, and a cease and desist order was entered by agreement or con- 
sent without testing the sufficiency. Although the injury there was 
real, it is not one of the wide basic types of price discrimination in- 
‘uries to which retailers are subjected. 

The fourth price discrimination complaint filed by FTC was 
against Texaco. It was similar to the complaint against Sun in the 

acksonville case, but dealt not only with price discrimination between 
branded retailers but with an aggravated injury because of the fact 
that in order to get the discrimination the dealers who received it had 
to agree to cut their margins and fix their retail prices as Texaco di- 
rected; that is the substance of the allegations in the Texaco Norfolk 
case brought by FTC. 

Then there is the Sun Norfolk case which I include in this list but 
which was not a price discrimination case. The Sun Norfolk case 
was filed by FTC as solely an unfair method of competition case and 
not a price discrimination case, though as I stated, it would seem by 
analysis to involve a primary injury to retailers who had to compete 
with Sun commission stations where Sun was selling gas to motorists 
for about the same price the regular dealers paid wholesale. 

In conclusion, there are four basic serious types of price discrimi- 
nation which are destroying economic freedom in gasoline distribution 
for retailers, and for jobbers, and freedom of independent refiners to 
expand the position which they might otherwise enjoy in the market, 
all of which practices have very seriously increased since the Standard- 
Detroit decision. I state that as a matter of personal knowledge. I 
have been counsel for the NCPR since 1950 and the number of com- 
plaints which we receive reflects, I think, toa considerable extent the 
imposition of these practices, and the impact of the injuries. The com- 

laints began to arise after the Standard-Detroit decision in 1951. 

hey have increased substantially. Only one type of those injuries, 
only one type of complaint is being, or I believe can be, successfully 
dealt with by the Federal Trade Commission under the inhibiting 
effect, the restrictive effect, the impact of the two Standard-Detroit 
decisions. It is therefore imperative from an economic standpoint, 
and in terms of the legal issues involved, that the considerations which 
inhibit the Federal Trade Commission from enforcing the anti-price- 
discrimination statute should be removed. The inhibition is in the 
effect given to the meeting competition good faith defense by the 
Supreme Court even where there is no meeting competition in good 
faith, but. where there is a dual system of pricing to effect a mono- 
poly and to substantially lessen competition. To attain this result, to 
aiere this inhibition, we earnestly request your early approval of 

hb 

I have gone rather fast over these points and I would be glad, for 
the convenience of any member of the committee, to submit an ex- 
tended reply in response to any question which may have arisen in 
regard to the matters that I have gone over hurriedly. 

Senator Kreravver. All right, thank you, Mr. Snow. 

Senator Hart, do you wish to ask any questions? 
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Senator Harr. I think the exchange we had earlier, together with 
the summary, has helped me, but I “must acknowledge that I must 
again read the transcript, Mr. Chairman, 

Senator Keravuver. Mr. Dixon? 

Mr. Drxon. No questions, Mr. Chairman. 

Senator Keravver. Mr. Layton? 

Mr. Layton. No questions, Mr. Chairman. 

Senator Kerauver. Mr. Peck? 

Mr. Pecx. Mr. Snow, I noticed you used the expression “injure 
competition” frequently. Do I understand correctly that you use 
“injure competition” and “lessen competition” synonymously¢ 

Mr. Snow. Yes, I have. As I have spoken here of injuries to com- 
petition, I am referring to the substantial lessening of competition 
which would avoid the impact of the meeting competition defense 
under S. 11. 

Mr. Peck. Then you do use the words “injure” and “substantially 
lessen” interchange: “o's 

Mr. Snow. No, I don’t use them interchangeably. I believe the 
injuries to competition which I have referred to in this statement as 
injuries to competition are the substantial lessening of competition, 
I believe that to be the case. 

Senator Krravuver. All right, that is clear. 

Mr. Bolton-Smith ? 

Mr. Borron-Smiru. Thank you, Mr. Chairman. Just one ques- 
tion. I believe that this Associated Press dispatch I have here refers 
to the Birmingham Pure Oil case about which you have just testified. 
The second paragraph reads as follows—and I wondered if you would 
comment on it br “iefly : : 

An FTC hearing examiner issued an order which would forbid Pure Oil Com- 
pany of Chicago to release gasoline prices at any market where it competes with 
others, unless it proportionately reduces prices everywhere. His order is ten- 
tative and subject to approval by the full Commission. 

Mr. Snow. Do you wish me to comment on that? I do not think 
that is a correct interpretation of the order. The order was with 
respect to a primary injury only, that is the only effect of the order. 
The order in which the hearing examiner sustained the complaint was 
solely with respect to a primary injury. Now, the primary injury 
thing goes back historically 

Senator KEFAuvER. (Interposing.) Mr. Snow, you explained that 
a few minutes ago. You talked about the Birmingham area and the 
adjacent area, and said they were not entitled to Telief, 

Mr. Snow. Yes. What they did was something similar to what the 
American Tobacco Co. did in the American tobacco case back in 1911 
or earlier. The American Tobacco Co. would sell their tobacco to- 
bacco or give such a discount to local jobbers in a particular area as 
to destroy the local tobacco manufacturer’s ability to compete. Now 
the C layton Act, of course, came after such practices were disclosed 
in Sherman Act cases, and Congress desired to reach that practice, 
the predatory destruction of a small competitor in the area of his 
operation. The FTC examiner relied upon the Puerto Rico Tobacco 
case in reaching the conclusion that Pure’s competing was predatory, 
that they picked | out particular off-brands in one area and said in 
effect: We are going to drive these people down the stream until they 
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either go broke or have to go up and they will have to stay just 1 
cent under us at which we can inhibit their business. Now that was 
construed by the examiner to the predatory type of price discrimina- 
tion injury to which the Clayton Act as appended by the Robinson- 
Patman Act, is directed. It does not affect the branded dealers di- 
rectly because it operates more to prevent a supplier from predatory 
injury to the business of an off-brand. 

Senator Keravuver. I think what Mr. Bolton-Smith had in mind is 
the word “everywhere.” They didn’t mean that literally all over the 
country, did they ? : 

Mr. Snow. The examiner meant by that—if it had been a bona fide 
cut they were showing for the purpose of rebutting the claim of 
predatory injury, then the cut would not have been in the particular 
area to injure the particular competitors only, but it would have been 
proportionate to general cuts, to general adjustments elsewhere. 

I ought to point out though 

Senator Kreravver (interposing). Let’s get the examiner’s report 
and put it in the record. 

(The document referred to may be found on page 532. 

Mr. Snow. The examiner pointed out in the Pure Oil decision that 
the Robinson-Patman Act does not require one price, does not require 
rigid prices, that the standards established or recognized by the Fed- 
eral Trade Commission do not require a single price throughout the 
country or throughout a State; that price differentials are entirely 
permissible to compete under competitive conditions, but where the 
price cut is so deep and carried out as a predatory thing to drive a 
competitor out, that there a primary injury results, against which 
protection is afforded to the competitor who is injured. 

I believe Mr. Bolton-Smith’s question is well answered by the 
parts of the examiner’s report which I have marked here in anticipa- 
tion of the question. 

Senator Krrauver. Do you have the examiner’s report which you 
can supply for the record? We will put it in the record following 
your testimony. 

Mr. Snow. Fine. 

The Commission itself, Mr. Chairman, has adopted the statement 
of policy in which price differentials are recognized as being normal 
and not violative of the law. I have marked certain parts of this 
report, but the entire thing going into the record I think would be 


helpful. 


(The full prepared statement of Mr. Snow is as follows:) 





PREPARED STATEMENT OF WILLIAM D. SNOW, GENERAL COUNSEL, 
NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC. 


Mr. Chairman and members of the committee, my name is William D. Snow. 
Iam an attorney with offices at 970 Spitzer Building, Toledo, Ohio, and as gen- 
eral counsel for the National Congress of Petroleum Retailers, Inec., with head- 
quarters offices at 325 Farwell Building, Detroit, Mich. 

At the last five annual sessions of the National Congress of Petroleum Re- 
tailers, delegates from our affiliated associations have unanimously approved 
and voted to support Senate bill 11, the Equality of Opportunity bill, to close the 
“good faith” loophole in the Robinson-Patman Act opened by the Supreme Court 
decision in Standard Oil Company (Indiana) v. Federal Trade Commission, 
(340 U.S. 231), referred to as the Standard-Detroit case (and widened by the 
second Supreme Court decision in the same case). 











44 AMEND CLAYTON ACT 


As Mr. Nerlinger’s statement emphasized, service station operators’ reasons 
for supporting this bill are basic to their economic survival. These reasons 
are further clarified by a legal analysis showing the various specific types of 
destructive price discrimination practices to which gasoline retailers are bej 
subjected as a result of the Supreme Court decisions in the Standard-Detrojt 
case, and an analysis of the availability of relief through enforcement pro 
ceedings under existing law. 


AS TO THE TYPES OF INJURIES INVOLVED 


Four analytically distinct types of destructive and monopolistic price discrimi. 
nation practices are currently being carried on by major integrated suppliers 
against their retailers—all four being either a direct result of the Supreme 
Court decisions in the Standard-Detroit case or encouraged as a result of those 
decisions. 

Confusion of terms has been a favorite weapon of oil industry opponents of 
S. 11, from the authors of the A.P.I. master brief on down to the publicists and 
district level employees who were required as part of their jobs to carry on the 
actual pressure-propaganda campaign. But the smoke screens compounded from 
such confusion of terms can be penetrated by a careful analysis of the actual 
and distinct types of practices which have been permitted or encouraged by 
the opening wide of the good-faith meeting competition loophole. 

There are four such analytically distinct types of price discrimination prac. 
tices which are substantially injuring competition in the retail petroleum indus. 
try—the first three of these basic types being in the general group of second 
line injuries and the fourth being a primary line injury. 

First, there is the factual pattern of discrimination involved in the Standard- 
Detroit case itself, that is, a lower price to a so-called jobber-retailer who sells 
his supplier’s branded product at a discount in competition with the supplier's 
other retailers to whom the lower price is denied—the lower price to the favored 
customer being justified by the claim of meeting the equally low price of a con- 
petitor for this customer’s business. 

This type of destructive price discriminaton is not only permitted under the 
doctrine of the first Standard-Detroit decision, but as seen from an analysis 
of the fact pattern involved in the case itself, it is expressly sanctioned by the 
second Standard-Detroit decision even where, as the factual analysis shows s0 
clearly (see appendix A attached hereto), it is used to enforce a dual-pricing 
system. 

The second pattern of price discrimination is similar to the first except that 
the favored customer is an unbranded retailer and the discount proportionately 
higher, the discount being passed along at retail prices 3, 4, or 5 cents below 
major brand regular. This is the type of price discrimination which started 
the New Jersey price war. It is apparently justified under the Standard-Detroit 
decision if granted to meet the lower price of a competitor for the unbranded 
station’s business, and it involves a fact pattern which is being repeated with 
apparent impunity over and over and on a wider and wider scale throughout 
the Nation. (For discussion of the fact pattern of the New Jersey price war, 
see appendix B hereto, an abstract from Mr. Nerlinger’s testimony on §. 11 
before this committee 2 years ago.) 

The third type of price discrimination to which retailers are being subjected 
as a result of the Standard-Detroit decision is the practice of a supplier giving 
a discount to one or a few of its lessee dealers in a particular area, usually to 
combat the competition of an independent brand station—but denying such dis- 
count to its other branded retailers in the same competitive area. Justification 
of this practice under the Standard-Detroit decision requires an enlargement 
of the “meeting competition” defense, an interpretation at first adopted by the 
Federal Trade Commission under the Chairmanship of Mr. Howrey, but firmly 
rejected by the present Commission. As will be discussed more fully in a sub- 
sequent part of my statement—this is the only one of the four distinct types of 
destructive price discrimination being practiced against retailers against which 
enforcement actions are currently effective. Yet supplying companies continue 
to engage even in this practice in many areas under cover of the Standard-De- 
troit decision. 

A fourth type of destructive price discrimination against gasoline retailers, 
this type involving a primary line injury, occurs as a result of suppliers estab- 
lishing company operated, commission, and consignment type stations in direct 
competition with their branded retailers, where retail prices are often set 80 
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low as to involve a primary line price discrimination injury to the supplier’s 
own retailers in competition for the motorists’ business. 

This practice is engaged in to a very substantial extent by 10 of the 21 major 
in ted companies and has been markedly on the increase ever since the first 
Standard-Detroit decision in 1951. 

Controlling factual elements in the imposition and operation of the commis- 
sion and consignment station plan include the following: 

(a) Selection by the supplying companies of strategically located high-gallon- 
age market-leader type of service stations and the conversion of these retailing 
facilities to the commission plan of operation under which the supplier fixes 
retail prices. 

(b) Use of pressure and intimidation on retailers, particularly nonrenewal of 
leases, to compel them to accept the change in status and enter into the commis- 
sion agent or consignment agreements. 

(c) Establishing of prices at the commission stations which effectively limit 
or repress competition by the suppliers’ competing independent lessee retailers. 

(d) Preventing competition by independent lessee retailers with the commis- 
sion stations through maintenance of the arbitrarily high dealer tank-wagon 
price charged independent lessee dealers and the lowering of retail prices in the 
commission stations below the level fixed by competition and subsidizing of any 
losses on the lower prices in commission stations with profits from the inflated 
dealer tank-wagon price. 

(e) Where advantageous, manipulation of prices in commission stations to 
establish a two-price level for the suppliers’ branded products and put a price 
squeeze on branded retailers and/or independent marketers. 


AS TO AVAILABILITY OF ENFORCEMENT PROCEEDINGS WITH RESPECT TO THE FACT 
PATTERNS DESCRIBED 


Since the first Standard-Detroit decision the Federal Trade Commission has 
initiated five complaint proceedings involving gasoline distribution practices. 
All of these proceedings have been initiated since the summer of 1956. 

In my experience as counsel for the National Congress of Petroleum Retailers, 
the Robinson-Patman Act, as interpreted prior to the first Standard-Detroit de- 
cision, inhibited the practices described in this statement but numerous com- 
plaints with respect thereto arose during the years following that decision. 
Between the appointment of Mr. Howrey as Chairman of the Federal Trade 
Commission in 1952 however and the early part of 1956, the Federal Trade Com- 
mission declined investigation of all gasoline retailers price discrimination com- 
plaints filed during that period. A reversal of policy occurred with the appoint- 
ment of Judge Gwynne as Chairman and this reversal of policy was announced 
in February 1956. 

An analysis of the FTC price discrimination complaint proceedings initiated 
since that date dealing with gasoline distribution practices will disclose the sig- 
nificance of the policy change and also its restriction under the Supreme Court 
decision to a single basic fact pattern affecting retailers. These five complaint 
proceedings and an anlysis of each are as follows: 


Docket No. 6640. In the matter of Pure Oil Co.—the Birmingham, Ala., complaint 


The trial examiner’s decision is now in in this case, and both FTC and Pure 
have stated they will appeal. The complaint dealt with a claim of primary 
line injury to the off-brand competitors of Pure in the Birmingham area, which 
was sustained by the trial examiner. The complaint also alleged a secondary 
line injury to retail customers of Pure in the area adjacent to the Birmingham 
area who are alleged to have suffered a competitive disadvantage as a result of 
the depth of the cut prices in Birmingham compared to the price level in the 
adjacent area. Here, the examiner found for Pure. Likewise, the examiner 
found for Pure with respect to the claim alleged in the complaint of price fixing. 
This claim was based on the fact that Pure granted its retailers cuts in price 
which would enable them to be always only 1 cent above off-brand prices, 
but the price-fixing charge was not sustained in view of the fact that Pure 
made the subsidies available to all its dealers in the Birmingham area whether 
or not they followed its suggested retail prices. 

It will be noted that the Pure case is not applicable to any of the four basic 
fact patterns of price discrimination described in this statement as being most 
oppressive to gasoline retailers. 
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Docket No. 6641. In the matter of Sun Oil Co.—the Jacksonville case 

This complaint dealt with a charge of price discrimination between branded 
lessee retailers. The hearing examiner’s decision entering a cease and desigt 
order against Sun has now been sustained by the full Commission. This cage 
deals with the third type of price discrimination described in my statement, 


Docket No. 6698. In the matter of Shell Oil Co—Premier Cab Association, et 
al., Washington, D.C. 

This case dealt with alleged price discrimination in favor of commercia] ae. 
counts who resold the supplier’s product at a discount in competition with 
branded retailers. It has been disposed of by a consent cease and desist order 
While the injury involved in this case was real, it is not one of the four basic 
and most frequently recurring types of price discrimination injury discussed in 
this statement. 


Docket No. 6898. In the matter of the Texas Co.—Norfolk, Va., area 

This complaint charged price discrimination between branded retailers com- 
pounded with price fixing—in other words, that the discrimination given to the 
favored lessee branded retailers was given on condition that they fix retail prices 
in accordance with Texas Co.’s dictation. It falls in the third type of price dis. 
crimination injury described in this statement. Hearings are now in progress, 
No decision by the examiner has so far been made. 

Docket No. 6934. In the matter of Sun Oil Co.—the Norfolk, Va., case 

This case deals with conversion of Sun dealers in the Norfolk area to q 
commission basis and sales in the commission stations at retail prices several] 
cents below those necessary to be maintained by any dealer retaining his status 
as an independent dealer. It deals with the type of injury described in our 
fourth category of price discrimination injuries. But, very significantly, it does 
not allege this injury as a violation of the Clayton Act, section 2, as amended 
by the Robinson-Patman Act, but only as a violation of section 5 of the Federal 
Trade Commission Act. Our complaint on behalf of our affiliated association in 
Virginia to FTC upon which these proceedings were founded incorporated 
allegations of violation of the Clayton Act, section 2, but FTC apparently con- 
cluded that either the meeting competition good faith defense or other elements 
of section 2 presented obstacles to maintenance of the complaint under this 
section. 

In summary, it will be seen that the effect of the Standard-Detroit decisions 
has been: First, to foster four types of destructive and monopolistic price dis- 
crimination injuries in gasoline distribution; and, second, to prevent relief from 
such injuries through enforcement proceedings in three of the four basic types 
of injuries. 

The term “gasoline distribution” is used as describing the impact of these 
injuries—since jobbers are equally subject to the same type of injury as retail- 
ers in each of the basic classifications described in this statement. 


Aprrenpix A 


Tue Facr Parrern or THE STANDARD-Detroir Case From Brier oF 
Cyrus Austin, Esa., on BEHALF OF THE NATIONAL CONGRESS OF 
PerroLeumM REvAILers IN THE UNTTED States SupreME Court— 
Ocroser Term 1957 


(The writer of this brief has been connected with this case since its 
inception in 1940. As trial attorney for the Federal Trade Commis- 
sion he prepared the complaint, tried the case, briefed and argued it 
before the Commission. He has represented the retail gasoline dealers 
at all stages of the case before the Commission and in the courts since 
1946. He is, therefore, thoroughly conversant with the record herein 
in all its aspects.) 

This case notably presents the anomalous situation of the market 
leader in the Detroit area insisting that it should be permitted to sell 
to a large chain retailer (Ned’s Auto Supply Co.) at discriminatory 





tan 
the 
bus 
wel 
tial 
wea 
L 
in t. 
at 1 
wit 
ver" 
jobk 
1S p 
is t 
TI 
maj 
like 
from 
lose 
the 
car 
raise 
paid 
givil 
oil e 
Pr 
betw 
4.5 ¢ 
sell 
this 
on I 
in ft] 
(R. 
sidiz 
majc 
jobb 
them 
and 
wage 
by } 
at 0 
the | 
was 
serv. 
estal 
As 
stitu 
gaso 
lesse 
sale} 
Al 
Stan 
stati 
£aso 
Most 
have 
Se 
lesse 
to bi 
wagi 
tome 
othe 





led 
sist 
ise 


et 


ac- 
"ith 
ler, 
isic 
| in 


‘om- 

the 
ices 
dis- 
"ESS, 


io a 
eral 
atus 

our 
does 
nded 
leral 
nm in 
ated 

con- 
ents 

this 


sions 
» dis- 
from 
types 


these 
etail- 


ce its 
imis- 
edd it 
alers 
since 
erein 


arket 
‘0 sell 
atory 


AMEND CLAYTON ACT 47 


tank car prices which have been used to take away gallonage from 
the very retail dealers whose sales are the lifeblood of Standard’s 
business and the majority of whom are its lessees. The Court may 
well ask why the major oil companies are willing to give a preferen- 
tial quantity price to any large retailers to be used as a competitive 
weapon against their bread-and-butter customers. 

During the period covered by this record Ned’s was the only dealer 
in the Detroit area reselling Standard’s gasoline wholly or principally 
at retail who was permitted to buy as a jobber. Two of Standard’s 
witnesses testified that throughout its entire territory Standard has 
very few jobber customers (R. 1064, 3230). The majority of these 
jobbers are wholesalers, but an occasional sole retailer, such as Ned’s, 
is permitted to qualify. It appears that the practice of other majors 
is the same (R. 1072, 1897, 5113). 


The explanation of this practice is that it results to the advantage of the 
major oil companies to have a limited number of retail operators in an area 
like Detroit who, by being given a lower price, are enabled to cut retail prices 
from time to time, thereby forcing other retailers to reduce their prices or 
lose business. The effect is to foment price wars at the retail level and depress 
the retailer’s margin to cost of sale or below. The tank wagon and tank 
car prices of the oil companies in the meantime remain the same or can be 
raised, thereby assuring to these refiners the greatest possible share of the price 
paid by the public. Unfair competition at the retail level is thus fostered by 
giving an unearned advantage to a few, while price competition between major 
oil companies remains practically nonexistent. 

Prior to the spring of 1938 the retail dealer’s margin in Detroit (difference 
between tank wagon price and prevailing service station price) was from 4 to 
45 cents a gallon (Comm. Ex. 3; R. 4715). In March 1938 Standard began to 
sell to Ned’s at tank car prices. Numerous witnesses testified that during 
this period Ned’s was advertising discounts of from 14% to 2 cents a gallon 
on Red Crown gasoline; that this price cutting spread and became prevalent 
in the Detroit market during that year, and that they lost business to Ned’s 
(R. 5115). In the fall of 1939 the price cutting engendered by these sub- 
sidized jobbers reached a point where the tank wagon customers of other 
major companies were seriously affected. Sun Oil Co., which does not sell to 
jobbers in Detroit, retaliated by reducing its price to its dealers to enable 
them to meet competition (R. 328-9). This cut was promptly met by Standard 
and other majors, and the public benefited. Within 6 weeks the major tank 
wagon price was restored to its exact former level, and advertised price cutting 
by Ned’s was stopped. The retail dealers margin, however, became stabilized 
at only 3.3 cents a gallon, after having reached an even lower figure during 
the preceding months (Comm. Ex. 3; R. 447, 5114). This margin of 3.3 cents 
was below the average cost of sale of the most efficient 25 percent of Detroit 
service stations and far below the average selling cost of all stations, as 
established by the Taggert Survey (Comm. Ex. 76; R. 674, 4748). 

As between Standard and its jobbers, Standard’s tank wagon customers con- 
stitute a captive market. Not only are these customers not permitted to buy 
gasoline from Standard at the jobber price; they also are prevented through 
lessee relationship or by contracts from buying Standard’s gasoline from whole- 
salers. 

About 60 percent in number of the retail dealers purchasing gasoline from 
Standard in Detroit are Standard’s lessees. Standard leases its 200 service 
station properties on the understanding that the operators will purchase their 
gasoline from Standard by tank wagon delivery at tank wagon prices (R. 2123-4). 
Most leases are for 1-year periods (R. 107, 4702); none of these lessee stations 
have ever been serviced with gasoline by any other company (R. 2092). 

Service station operators purchasing from Standard, but who are not its 
lessees, are required to enter into contracts with Standard requiring the dealer 
to buy from Standard all of his requirements of Standard’s gasolines at tank 
wagon prices (R. 4713). Thus about 40 percent of Standard’s retailer cus- 
tomers are prevented by contract from purchasing Standard’s gasoline from any 
other source. 
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All business done by Standard with tank wagon customers in Detroit after 
1936 was done under one of these leases or contracts (R. 210). The result is 
that Standard’s tank wagon customers are not at liberty to shift all or part of 
their gasoline purchases to wholesalers dealing in Standard’s brands, even jf 
the wholesaler should offer them a price below Standard’s tank wagon price 

The retail dealers purchasing at tank wagon prices from Standard are tied 
to Standard not only by leases and contracts, but by Standard’s ownership of the 
tanks, pumps, and tools used in service station operations and its control of the 
identification advertising used at the stations selling its gasoline. “Identifies. 
tion advertising” includes the Red Crown gloves on the gasoline pumps, “Stand- 
ard Service” sigus, road maps and circulars. Such advertising is furnished by 
Standard to all retail service stations selling its branded gasolines, including 
stations supplied by wholesalers. The globes and signs are installed by Stang. 
ard, remain its property, and can be removed by it from the service station at 
any time. They can be obtained from no other source, and without such identi- 
fication the dealer would lose business (R. 157-8, 2107-8). 

The major oil companies have almost equally effective means of controlling 
the operations and pricing policies of their wholesalers. Standard has no con- 
tracts with its wholesalers, and may refuse to sell to any of them at any time. 
Each of them sells only Standard’s gasoline and has built up its business upon 
the public acceptance of Standard’s brands. Standard does not sell in tank 
ear quantities, for resale under its brand names, to jobbers or others who deal 
in other brands (R. 2086-7). It installs and retains ownership of the pump 
insignia, globes and signs at the service stations supplied by its wholesalers and 
can remove these insignia and signs at will (R. 157-8, 2914). It is obvious that 
these jobbers, in both their wholesale and their retail operations, are dependent 
from day to day upon Standard’s good will and necessarily subject to its control, 


APPENDIX B 


ABSTRACT FROM THE STATEMENT OF JOHN W. NERLINGER, JR., TO THIS COMMITTEE, 
Marcu 1955—TuHe Fact PATTERNS LEADING TO THE NEW JERSEY PRICE War 





The fact pattern of the Standard-Detroit case involved price discrimination by 
a major supplier against its captive branded retailers and in favor of an untied 
branded retailer. A slightly different form of price discrimination brought on 
the New Jersey gasoline price war during which thousands of retailers were 
forced out of business—namely, major company price discrimination in favor 
of an independent brand retailer and against its branded retailers, enabling the 
independent brand retailer to sell the particular major company’s gasoline 4% 
cents below the retail price in most major brand stations. 

Here is how the New Jersey price war started, as described in the report on 
the New Jersey gasoline price war of the Senate Small Business Committee 
issued July 1956, beginning at page 18: 

“The relative price stability that existed in the New Jersey market up to 1950 
was soon to be violently upset. The manner in which this state of affairs came 
about was generally agreed to in the testimony of witnesses before your com- 
mittee. 

“In April of 1950, a multipump service station was opened by a company named 
‘Rein Motors’ at Paramus, N.J. This service station sold gasoline under the 
private name of ‘Rein’ at 20.4 cents per gallon, as compared with the then pre- 
vailing price of 24.9 cents per gallon for nationally branded gasoline. The sup- 
plier of Rein Motors was the California Oil Co. 

“Since 2 cents had been the long-established price differential between national 
and local brands, the introduction of a 414-cent differential meant that serious 
competitive trouble lay ahead for nearby dealers of branded gasoline. * * * 

“Tt may be helpful to find out how Rein Motors could profitably sell gasoline 
at 20.4 cents per gallon at a time when other dealers in the vicinity were posting 
prices of about 24.9 cents. In the Sun brochure, this question is frankly an- 
swered: “ ‘There would be several reasons why the Reingold multipump service 
station at Paramus could offer Rein gasoline to consumers at a price well below 
the generally prevailing level. It would be partially because of the savings that 
come from operating a multipump station, but the primary reason would be that 
it was able to buy gasoline at a lower price from its supplier.’ ” 

Note that California Oil Co. is a subsidiary of Standard Oil Co. of California 
and that the offbrand station which started this price war was able to do s0 
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jn the words of the Sun Oil Co. brochure for the “primary reason * * * that it 
was able to buy gasoline at a lower price from its supplier” than the price 
charged branded retailers. 

The New Jersey price war was thus started by price discrimination practices 
of a major oil company which distributed against its own branded retailers in 
favor of an offbrand retailer—and the record shows that it was widened, 
deepened, and continued by price discrimination practices of other companies 
also requiring their retailers to pay the cost of competitive price reductions. 

Why didn’t the Federal Trade Commission act under the Robinson-Patman 
Act to stop these price discrimination practices? The committee report also dis- 
cusses this point, beginning at page 28. It points out that, “If the Commission 
had moved aggressively at that time (1950-51) against all instances of price 
discrimination the war might well have been stopped in its incipiency.” 

The reason the Commission did not act in the beginning, the report points out, 
is that the Standard-Detroit case was then under judicial review in the Supreme 
Court. After it was decided in 1951, the Commission’s failure to act, the report 
continues, is attributable to the Commission’s interpretation of the decision in 
extending the application of the “good faith—meeting competition” defense. 

Price discrimination by a major branded supplier in favor of an unbranded 
marketer and against its own retailers; that is, the type of price discrimination 
which started the New Jersey price war would, of course, be excused under the 
doctrine of the Supreme Court decision in the Standard-Detroit case, provided 
only that the off-brand marketer has alleged receiving an offer of an equally 
low price from another supplier, again apparently without regard to the relative 
public acceptance of the two products. This type of price discrimination per- 
mitted under the Standard-Detroit decision not only enables the supplier to 
move surplus gasoline at the expense of its own retailers, but it effectively 
fosters the maintenance of a two-price system for the same product in which 
the low price is used to destroy independent competitors and the high price to 
gouge the supplier’s own retailers and the public. Although an elastic system 
of business ethics might excuse this practice where only an individual com- 
petitor is injured, we believe such a result is legally and economically indefensi- 
ble where the additional effect of the discrimination is to permit the substantia! 
lessening of competition or creation of monopoly—as permitted under the Su- 
preme Court decision. No action was taken by FTC to combat the New Jersey 
price war in which thousands of retailers were driven out of business because 
of the emasculating effect on the Robinson-Patman Act of the Supreme Court’s 
holding. 


Senator Keravuver. We will stand in recess until 2:30 this after- 
noon. Thank you, Mr. Nerlinger and Mr. Snow. 

Mr. Snow. Thank you, Mr. Chairman, for the opportunity of being 
here. 

(Thereupon, at 12:20 p.m., the subcommittee recessed to reconvene 
at 2:30 p.m., of the same day. ) 


AFTERNOON SESSION 


Senator Keravver. Mr. McMillan, you may come around. 

Mr. Clarence McMillan is the executive secretary of the National 
Candy Wholesalers Association. Mr. McMillan testified in the two 
previous Congresses. We will identify and note his previous ap- 
pearances in the record. 

(Mr. McMillan’s previous testimony begins on p. 113 of the 1956 
hearing and p. 1160 of the 1957 hearings.) 

Senator Krerauver. Mr. Richard F. Curry, the executive vice presi- 
dent of the National Preservers Association, had been scheduled to 
present this statement, but you are going to do it for him; is that 
correct 

Mr. McMintuan. That is correct. 
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Senator Kerauver. It is my information that Mr. Watson Roge 
the president of the National Food Brokers Association, will furnish a 
statement that will be made a part of the record. 

You represent a group that includes: 

Mr. Winston Marsh, executive secretary of the National Tire Deal- 
ers & Retreaders Association. 

Jack Jennings, of the Washington office of the Cooperative League 
of the United States of America. ‘ 

Henry Bison, Jr., general counsel, Nationa] Association of Retail 
Grocers. 

Harold Smith, executive vice president, United States Wholesale 
Grocers Association. 

Kris Bemis, representing the United Fresh Fruit & Vegetable 
Association. 

Philip Jehle, assistant counsel, National Association of Retail Drug- 
gists. 

And Angus McDonald, the coordinator of the National Farmers 
Union. 

We will note in the case of all of these gentlemen, most of whose 
organizations have testified previously, the place in the record where 
the previous testimony appears. Their statements, if they present 
any, will be filed. You are speaking for the whole group; is that 
correct, Mr. McMillan ? 

Mr. McMinian. Yes, to an extent, Mr. Chairman. If there are 
questions, I am here to answer. 

(The page references previously referred to follow :) 


1956 hearings | 1957 hearings 


National Tire Dealers and Retreaders Association ...........---.------ cat ght 132 1, 140 
National Association of Retail Grocers Cs ak aeoalde de be oll ai acitbensee ae 9 959 
United States Wholesale Grocers Association. _.....--- eb aaitniid tanta aca mead 105 1,278 
United Fresh Fruit and Vegetable Association...............---.--.----.-.-- | 75 1, 283 
National Association of Retail Druggists_..--.-.---- a a as 513 | 1, 112 
aE LR 2 le RES a eae SEES ER ee a | 124 | 999 


National Food Brokers Association..............................-.-..- oe 64 | 863 


Senator Kerauver. Mr. McMillan, you may proceed. 


STATEMENT OF CLARENCE McMILLAN, EXECUTIVE SECRETARY, 
NATIONAL CANDY WHOLESALERS ASSOCIATION 


Mr. McMinian. Mr. Chairman and gentlemen, as the chairman has 
told you, I am pinch-hitting for Richard Curry, executive vice presi- 
dent of the National Preservers Association. 

I do not have a prepared statement; I have a paragraph which Mr. 
Curry gave me to present on his behalf, and on behalf of the other 
organizations which the chairman has mentioned. 

I hope that some of the representatives of these organizations who 
were present this morning will be here this afternoon to answer any 
questions which you may have to direct to them. 

The essence of our statement is simply that the record is sufficiently 
complete with respect to our associations and our industries who favor 
S. 11. 

We have filed with the chairman a letter or a statement reiterating 
our support of S. 11, and we believe that this should be sufficient, so 
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that we might expedite these hearings and bring the matter to a vote. 

Now I will read Mr. Curry’s statement, in which I join. 

My purpose to appear here today is to direct your attention to the fact that 
seven organizations—and there are three or four which have been entered since 
then, in addition to my own—who have long supported S. 11 are on record by 
letters addressed to the chairman, that feel nothing can be added to statements 
which they have made previously in support of this proposed legislation. 

These organizations believe that the record is complete with respect to the 
urgent need for S. 11, and the reasons therefor. 

However, they asked me to state that even though they have not requested 
time to be heard on this subject, some of their representatives present in the 
hearing room today are quite willing to answer any questions with respect to 
their individual positions on this bill, should the committee find this desirable. 

I believe that here at this time is Mr. Harold O. Smith, of the 
United States Wholesale Grocers Association. 

I do not know that Mr. Bison, of the retail grocers, and Mr. Rogers, 
of the food brokers, have returned, but I am sure they will be here. 

I, myself, am executive secretary of the National Candy Whole- 
salers Association, with about 900 members in all of the States of the 
Union. We represent wholesalers of confectionery, tobacco, and 
related items. 

We are finding a growth in discriminatory practices, an increase in 
these discriminations, by virtue of the decision in the Standard Oil 
of Indiana case, and we are very anxious to see the law amended so 
as to replace it in the condition it was before the Standard Oil of In- 
diana case. 

That concludes my statement, Mr. Chairman. 

Senator Keravver. Thank you very much, Mr. McMillan. You 
say your association has about 900 members? 

Mr. McMittan. Yes, sir. 

Senator Kerauver. Does that include most of the candy whole- 
salers ? 

Mr. McMitan. No, sir, it is not. Percentagewise it is only about 
20 percent. Volumewise it is about 50 percent of the confectionery 
at_ wholesale. 

Senator Kerauver. Since you were here last time, has there been 
an increase in unfair discriminations which adversely affect your 
industry ? 

Mr. McMitian. Mr. Chairman, it would be difficult to say specifi- 
cally how much they have increased. 

I think the significant thing that has happened since I was here 
before is the greater disdain that the large mass buyers, particularly 
the chain stores, have for the Robinson-Patman Act, in view of the 
weakness that we referred to. 

I had an experience recently, a conversation with a sales manager 
of a large cooldtanae manufacturer, who told me of his conversa- 
tion with or his contact with a chain-store buyer who asked him for a 
lower price than his announced price. 

He answered that he could not give it without discriminating 
against the buyer’s competitors and, of course, he could not afford to 
give it to everyone. 

The chain-store buyer said, “Aw, go on, don’t give me that stuff 
about the R. P. Act. Don’t you know you can meet competition in 
good faith ?” 
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And, of course, the conclusion of the conversation was, “Well you 
show me that you are getting a price elsewhere,” and the buyer pre- 
sumably promised to do so. Whether he did, I do not know. But I 
think that the situation is just about as bad as it can get to be in our 
field. 

I do not think many of them have any regard for the Robingop- 
Patman Act; and I think it is due to the fact that they know that if 
a manufacturer wants to do so, he can use this “out” of meeting com- 
petition in good faith, and I personally feel that there is not a buyer 
who cannot concoct a situation in which he can establish a lower price 
or the price that he wants to pay. 

I think in an industry in which there is a large variety of manu- 
facturers, as there is in ours, some of whom could sell their entire out- 
put to one chain buyer, I think that that chain buyer or any other 
large buyer could concoct a situation of a lower price, whether it be 
legal or illegal, which he could get others to meet under the guise of 
meeting it in good faith. 

Senator Kerauver. So what is left of the Robinson-Patman Act 
in your opinion, is rather meaningless. 
Mr. McMitian. I would say it is greatly weakened, Senator. 

Senator Kerauver. Senator Dirksen ? 

Senator Dirksen. I have no questions. 

Senator Kerauver. Senator Hart? 

Senator Harr. No, sir. 

Senator Kerauver. Mr. Dixon, any questions ? 

Mr. Dixon. I do not have any questions. I think that Mr. Me- 
Millan’s statement for the past 2 years speaks for itself. 

Senator Kerauver. Mr. Chumbris Q 

Mr. Cuumpnris. I agree it speaks for itself. 

Senator Kerauver. Do any of you gentlemen have any questions? 

Mr. Bo.tron-Smiru. No, thank you, Mr. Chairman. 

Mr. Peck. Thank you. 

Senator Kerauver. Mr. Smith, do you wish to add anything? 

Mr. Smiru. Yes,sir. I would like to. 

Senator Keravuver. This is Mr. Harold Smith, Jr., the executive 
vice president of the United States Wholesale Grocers Association. 


STATEMENT OF HAROLD 0. SMITH, JR., EXECUTIVE VICE PRESI- 
DENT, UNITED STATES WHOLESALE GROCERS ASSOCIATION 


Mr. Smirn. Yes, sir. 

I would like to confirm everything that Mr. McMillan has said 
about the food industry, particularly. 

I think today anyone who reads food trade papers, attends food con- 
ventions, whether they are manufacturer or distributor, will find that 
the general problem centers around what is generally known today 
and publicized as wheeling and dealing. The wheeling and dealing, 
of course, comes from the old gambling days of the man who could 
both deal cards and spin the roulette table. 

That is referred to primarily in the food business as deals going 
on under the table and behind the scenes on discriminatory considera- 
tions there that are not generally available. The situation today is 
such that with the low margins wholesale and retail food distributors 
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wort: on, the slightest amount of discrimination, be it only 2 or 3 

cent, represents far more than the profit. The corporate chains 
and the independents are showing a net profit at the end of the year 
in the neighborhood of around 1 percent. 

So it does not take much percentage for the wheeling and dealing 
discriminations to put you in a position where it is impossible for 
you to compete. 

Today, in the independent as well as in the corporate chains, the 
methods of efficiency in procedures and operations and systems have 
brought costs down just about as low as they can get. 

There is not any more leeway, there is not anything more the cor- 
porate chain can do that the independent is not now doing to keep 
costs down. 

So when you get a certain buying or advertising promotion or other 
advantage that is over and beyond what you actually earn in savings 
to the manufacturer, then you are getting into the realm of cutting 
into the profit. Consolidations with their growing coercive powers 
are put in a position that once those powers are used, and some of 
them are being used, they can very rapidly develop an untenable 
situation for anyone who tries to succeed in the food business with- 
out the ability to use coercive powers accordingly. 

So it is a desperate situation, and it is this confusion that now 
exists that we hope very much S. 11 would help to alleviate. 

Certainly it would help to alleviate, even though it might not do a 
complete job—it would do much to help strengthen the situation in 
acompetitive way, as against what we now have. 

Senator Kerauver. Mr. Smith, this 1 percent profit or margin 
that you are referring to is on sales ¢ 

Mr. Smirn. Yes,sir. I am talking about 

Senator Kerauver. Wholesale grocers. 

Mr. Smrru. Yes. The wholesale-retail markup of the corporate 
chain runs in the neighborhood of 20 percent; in fact, it runs a little 
over 20 percent now, on the average. With the independent whole- 
saler, plus the markup of the independent supermarket, it still comes 
out in the neighborhood of around 18 to 20 percent; so the margins 
are just about the same. 

Senator Keravuver. This wheeling and dealing, special concessions 
and under-the-table rebates, or whatever you may cal] them, are they 
being done in the name of meeting competition of some kind? 

Mr. Smiru. I think the record will show that there already have 
been recently, within the past year, several instances where the meet- 
ing of competition in good faith has been used as a defense against 
these practices, that is, charges of discrimination. 

Senator Kerauver. You have been with the U.S. Wholesale Grocers 
Association for quite a while, have you not ? 

Mr. Smirr. Nearly 12 years. 

Senator Krravver. Is there less wheeling and dealing before than 
since the Standard Oil of Indiana case decision ? 

Mr. Smiru. Prior to that time there had been very little problem. 
Of course, you had the war years when the competitive situation 
slackened off a little bit due to the shortage of goods. 

We were not up against this problem of what is now known as 
wheeling and dealing, until recent years. 
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The prevalence of wheeling and dealing is increasing by the month, 
Senator, to an alarming extent. 

Senator Keravuver. Is that your experience, too, Mr. McMillan? 

Mr. McMiran. Yes, sir. 

Senator Krravuver. How long have you been with the National 
Candy Wholesalers Association ? 

Mr. McMuzan. Well, I have been connected with the Nationa] 
for 13 years, but I have been connected with the confectionery in- 
dustry for 29 years. 

Senator Kerauver. When the Robinson-Patman Act was inter- 
preted by the Federal Trade Commission as S. 11 would have it inter- 
preted again, was the situation better or worse in your industry? 

Mr. McMitxian. You mean—would ‘you state that again? 

Senator Kerauver. Before. 

Mr. McMutan. Before the decision ? 

Senator Keravver. Yes, sir. 

Mr. McMitxan. I would say the situation was better then. Of 
course, a lot has to do with the enforcement, and enforcement of this 
law has not always been perfect, and we have been one of the main, 
our association, one of the main complainants of lack of enforcement 
in the years past. 

We were intervenors in the Automatic Canteen case. That was 
before 1951. We have had a lot of complaint against the lack of 
enforcement. But I will say that the ease of violation today is great- 
er, and the fact that the Federal Trade Commission does not seem 
to interpret the decision as we interpret it, seems to be further reason 
for nonenforcement. 

The fact that they brought only a few cases, as I heard related this 
morning, under section 2(b) is indicative, I think, that the whole 
act has been weakened as a result of the Supreme Court decision. 

Mr. Drxon. Did you ever try to get the Department of Justice to 
bring a case for you ? 

Mr. McMiixan. No; we never have. 

Mr. Dixon. Why? 

Mr. McMrixan. Well, actually, we have never tried to get anyone 
to bring a case, as an association. We just do not do it. I cannot 
say for sure that some of our members have not made application to 
the Department of Justice. 

We have never thought of the Department of Justice as being an 
enforcement agency for the Robinson-Patman Act. I know they do 
have some responsibility there, but we never thought of them in that 
connection. 

Mr. Drxon. Section 15 of the Clayton Act directs the Attorney 
General, through the various district attorneys, to enforce the Clay- 
ton Act. 

Senator Kerauver. They have had some division of jurisdiction, 
whether it is right or not, where it would leave the Robinson-Patman 
Act to the Federal Trade Commission, although I think since they 
have the responsibility, they ought to enforce it when they are called 
upon. 

OM. McMiuizan. Mr. Chairman, I would like to say here that I be- 
lieve that we have as good or better Federal Trade Commission now 
than I have seen it in all the 13 years I have been in Washington. 
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I think there is no more conscientious and consecrated man in serv- 
ice than Chairman Gwynne, and I feel very strongly in behalf of the 
other Commissioners, too. 

Senator Krravver. I know they will appreciate that. 

Mr. McMitxian. Being a Democrat, I believe I can afford to say 
that about a Republican. 

Senator Krravver. Don’t say too many good things about them. 
[Laughter. | 

Any questions of Mr. McMillan or Mr. Smith ? 

Mr. McMitxan. I wonder if we should make it clear again that our 
previous testimony by reference should be taken into consideration, 
not only mine, but of all these organizations, because we all testified. 

Senator Kerauver. Yes. 

I think I should say for the record that each one of these gentle- 
men asked to testify, but we thought, in view of the fact that each 
one has testified previously at length, that there could be one spokes- 
man for the whole group; that would serve the purpose and save a 
lot of time. So the testimony of all will be documented where it will 
be found in the previous hearings. 

Mr. McMitzian. Thank you very much. 

Senator Keravuver. Thank you very much, Mr. McMillan. 

Thank you very much, Mr. Smith. 

Mr. Counsel, are there any other witnesses ? 

Mr. Dixon. That is all we have for today, unless there is someone 
out there we do not know about who wants to be heard. 

Senator Krrauver. We will stand in recess until 10 o’clock in the 
morning in this same room. 

(Whereupon, at 2:55 p.m. the subcommittee adjourned, to recon- 
vene at 10 a.m. on Wednesday, March 18, 1959.) 











TO AMEND SECTION 2(b) OF THE CLAYTON ACT 


WEDNESDAY, MARCH 18, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10 a.m., in 
room 457, Senate Office Building, Senator Estes Kefauver, presiding. 

Present: Senators Kefauver (chairman) and Hart. 

Also present: Paul Rand Dixon, counsel and staff director; Peter 
N. Chumbris, counsel for minority ; Theodore T. Peck, special counsel 
for minority; Carlile Bolton-Smith, special counsel for minority; 
Philip R. Layton, assistant counsel; Tom Collins, professional staff 
member, Judiciary Committee; and Gladys E. Montier, clerk. 

Senator Kerauver. The committee will come to order. Our first 
witness is Mr. Otis H. Ellis, general counsel, National Oil Jobbers 
Council, with its principal office in Washington, D.C. Mr. Ellis is 
accompanied by Mr. Richard C. Belser of the Alabama Petroleum 
Jobbers Association, and the representative of the Mississippi Oil 
Jobbers Association, Mr. R. N. Pendergraft. 

Mr. Belser, will you stand up? Mr. Pendergraft is here. I believe 
someone else is with you from Mississippi, Mr. Pendergraft? 

Mr. Penpercrarr. No, I do not think so. 

Senator Kerauver. Then there are two representatives from the 
Independent Oil Men’s Association of New England ? 

Mr. Scanton. Iam James W. Scanlon. 

Senator Kerauver. Where are you from? 

Mr. Scanton. From Somerville, Mass. 

Mr. Bursaw. William Bursaw from Salem, Mass. 

Senator Kerauver. I am advised by Mr. Ellis that these gentlemen 
and others from the various State associations are supporting his 
statement and have statements of their own to be filed for the record. 
These will be received and filed following the testimony of Mr. Ellis 
and any colloquy that takes place. 

Mr. Ellis has testified at some length on this bill in preceding Con- 
gresses and reference will be made here to the hearings and to the 
pages where he testified so that his previous testimony may be referred 


(Mr. Ellis’ testimony begins at page 317 of the 1956 hearings and 
page 925 of the 1957 hearings.) 

Senator Kerauver. Yesterday we had one witness for a group of 
proponents and the same arrangement is being worked out today for 
the oil jobbers associations. Mr. Ellis will speak for them. We are 
glad to have you with us, Mr. Ellis. 
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Mr. Exuis. Thank you. 

Senator Kerauver. Senator John Kennedy called and spoke ve 
highly of Mr. Scanlon and Mr. Bursaw, and said he would appreciate 
any consideration given to them. So, you two gentlemen are highly 
recommended by Senator Kennedy, who represents your State. 

Mr. Ellis, your entire statement will be printed in the record as 
though read, in case you omit any part of it. You may proceed, sir, 


STATEMENT OF OTIS H. ELLIS, GENERAL COUNSEL, NATIONAL OIL 
JOBBERS COUNCIL 


Mr. Exxis. My name is Otis Ellis. I am engaged in the general 
practice of law in Washington, D.C., and maintain offices at 1001 
Connecticut Avenue. 

Senator Kreravuver. Before you proceed further, for the benefit of 
those who may not know it, Mr. Ellis is a native Tennessean and 
well known in the State of Tennessee. He is a lawyer in Tennessee 
and highly thought of in the Volunteer State, which is an additional 
recommendation. 

Mr. Exxis. Thank you, Senator. 

I am appearing here today on behalf of the National Oil Jobbers 
Council in my capacity as general counsel for that organization. 

The National Oil Jobbers Council is a trade group, composed of 
32 State and regional associations of independent oil jobbers engaged 
in the distribution of petroleum products. We represent 39 States, 

At this time I would like to amplify the Senator’s remarks that 
in order to cooperate with the counsel of the committee, instead of 
bringing in the great number of jobbers who came in at the previous 
hearings in 1957, we have curtailed that number considerably and we 
are submitting statements on behalf of a number of them and only a 
few of the jobber representatives are appearing today with me. 

Senator Kerauver. Mr. Ellis, there was one spokesman yesterda 
for some 12 or more associations who support S. 11. We agre 
they would all not be heard on condition that you were going to speak 
for all the oil jobbers. If your associates are going to have to be heard, 
then we will have to reopen this hearing for all of these other people. 

Mr. Exxis. These gentlemen want to be heard, Senator. I do not 
have the authority, as I told your counsel over the phone—I said, to 
the extent that I possibly can, I will ask these jobbers to let me appear 
for them. Now, these gentlemen from the States who are here have 
what they consider some particular and peculiar problems and they 
want to be heard on them. I have done all that I know to do, Senator, 
to cooperate. I have about 20 statements here from other States. I 
do not know what more I can do. We do not run an autonomous 
operation here at the national level where we dictate policies to these 
States. They are at liberty to agree or differ with us as they see 
fit. 
Senator Kreravuver. That is, of course, true, but we have had very, 
very voluminous hearings before this committee on three occasions, as 
well as before the House committee on two or three occasions, and 
before the Small Business Committee. Yesterday Mr. McMillan ap- 
peared and had a very short statement as spokesman for about 12 
groups, including the National Preservers, the National Food Brokers, 
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the National Tire Dealers, the Cooperative League, the National As- 
sociation of Retail Grocers, the United States Wholesale Grocers 
Association, the U.S. Fresh Fruit and Vegetable Association, and the 
Retail Druggists, so that if we are going to be unable to have it 
equalized on both sides, we will have to give these gentlemen a chance 
to appear at a later time. 

Mr. Extis. Senator, I believe you will find that, after you hear the 
people who are here today, that the committee is not being overburd- 
ened and possibly the total testimony will not be out of line with the 
volume presented by one witness. Maybe these other organizations 
are not as interested in this thing as we are. 

Senator Kerauver. Oh, yes, they have been knocking at our door 
and wanting to be heard and we persuaded them to let one person 
speak for them. We thought you were going to speak for all of these 
gentlemen here. 

Mr. Exzis. I used my persuasive ability the best I could but I can’t 
take a pistol and tell people not to come. 

Senator Keravuver. All right. Proceed, Mr. Ellis. 

Mr. Ex.is. I appear here pursuant to the authority of a policy posi- 
tion unanimously adopted by all of the member associations, such 
policy being to oppose the principles embodied in S. 11 as well as the 
language contained therein. This position was not arrived at with- 
out considerable thought, deliberation and discussion. The merits, 
such as they are, and demerits of the principle embodied in this bill 
were thoroughly explored and carefully weighed before final action 
was taken. Since most independent jobbers look upon the major seg- 
ment of the industry with suspicion, more than normal consideration 
was given before the Council would adopt a position that parallels 
that of a major oil company. 


WHAT IS AN INDEPENDENT OIL JOBBER? 


Considerable effort has been expended to convince the Congress that 
the independent gasoline retailer or dealer—service station operator— 
is the only small businessman of the oil industry, and that everyone 
else who engaged in the industry is big business or a tool thereof. 
Nothing could be further from the truth. 

An oil jobber is a marketer of petroleum products primarily en- 
gaged in wholesale distribution of gasoline to service stations, as well 
as the distribution of gasoline in bulk quantities to commercial con- 
sumers and farmers; in addition, jobbers distribute fuel oil to home- 
owners and commercial consumers. Most gasoline jobbers own one 
or more retail service stations, and either lease these service stations 
to independent dealers—retailers—or operate some or all of the sta- 
tions with their own salaried personnel. Some so-called gasoline job- 
bers are in reality jobber-retailers. This category, which is in the 
minority, usually sells under their own brand, as distinguished from 
the nationally advertised brands. The jobber-retailer performs the 
function of storing and/or transporting gasoline, but from a selling 
standpoint, engages primarily in retail distribution through his own 
— stations rather than wholesale distribution to independent 

ealers. 

The oil jobbers play a vital part in the distribution of petroleum 
products as is evidenced by the fact that they distribute approximate- 
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ly 85 percent of the household burning oil consumed, between 30 and 
35 percent of the gasoline sold to service stations, and more than 50 
ercent of the petroleum fuels delivered to the farmers of the Nation, 
hese are national figures and vary widely throughout the United 
States—jobbers having a larger percentage of the distribution in those 
States which do not have large metropolitan areas. 

The word “independent,” as it applies to an oil jobber means that 
he owns his own bulk storage plant, trucks and other facilities neces- 
sary to distribute petroleum products, handles his own credit sales, 
and is not a subsidiary of or controlled by a so-called giant oil 
company. 

It is further noteworthy that the independent jobber provides the 
biggest outlet for the production of independent refiners, and any 
legislation which would have the effect of impairing the position of 
the independent jobber would also create an indirect impact on the 
independent refiner. This latter group also opposes S. 11. 





WHY 8S. 11 AND WHAT IS ITS BACKGROUND? 


I consider it imperative that any Congressman or Senator, before 
conscientiously voting on S. 11, should know the background of this 
legislation, because w ithin this history lie many of the answers to the 
potential dangers and implications, particularly as applied to the in- 
dependent oil “jobbers and dealers. From the discussions which job- 
bers have had with their Congressmen and Senators, it is apparent 
that very few of these legislators know the real dangers which lie 
beneath this hoopskirt made of soothing language and misleading 
bromides such as “equality of opportunity. 

The factors and circumstances leading up to S. 11 are as follows: 
The Robinson-Patman Act, in substance, provides that any person 
engaged in (interstate) commerce cannot, in the course of such com- 
merce, discriminate in price in his sales to customers who compete 
with each other if the effect of such discrimination may be substan- 
tially to lessen competition or tend to create a monopoly. The act as 
currently written provides for some exceptions. It is one of these 
exceptions which, in reality, creates the issue involved in 8. 11. This 
exception provides that it shall be a complete defense to a charge 
of price discrimination if the person charged can show that the dis- 
criminatory price given was made in good faith to meet an equally 
low price of a competitor. It was with this latter exception that the 
trouble began. 

The Federal Trade Commission was of the opinion that the “good 
faith” defense was not an absolute defense and that even though a 
discriminatory price was given in good faith to meet an equally low 
price of a competitor, it would still be unlawful if the effect of the 
discrimination “may be substantially to lessen competition or tend to 
create a monopoly. * This interpretation by FTC was carried forward 
in the now famous case of the Federal Trade Commission versus the 
Standard Oil Co. of Indiana, a case which went up and down through 
our Federal court system for about 18 years, finally being decided 
in favor of Standard. The facts in the case were that Standard trans- 
ported gasoline manufactured in Indiana into the Detroit area where 
it was stored in Standard’s terminal storage facilities. From this 
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int Standard sold to (1) retail service station operators through- 
out the city of Detroit, delivering the product in Standard’s tank 
trucks to such retailers and (2) to four jobber customers who did 
business in the same area. 

Mr. Drxon. Mr. Ellis, were not these jobber customers acting more 
as retailers than as jobbers ? 

Mr. Extis. I will cover that in the other part of my statement, Mr. 
Dixon. 

These jobbers, Ned’s, Stikeman, Wayne, and Citrin-Kolb, per- 
formed the function of transporting the gasoline purchased from 
Standard either to their own bulk storage facilities for redistribu- 
tion, or direct to retail outlets. In the case of Standard’s retailer cus- 
tomers, Standard performed the function of transporting and financ- 
ing credit sales, while these jobber customers performed the same 
function in their own distribution systems. Each of these jobbers sold 
a percentage of their gasoline at retail, through their own service 
stations, as well as performing the function of wholesale distribution 
to other independent retailers. In 1939, Wayne sold 7.6 percent of 
its gasoline purchases from Standard through its own retail outlets, 
and 14.2 percent in 1940. Citrin-Kolb in 1936 sold 29 percent of its 
gasoline at retail, 15 percent in 1937, 7 percent in 1938, 10 percent 
in 1939, and 6.5 percent in 1940. Stikeman’s gasoline sales in 1936 
were 26 percent at retail, 9 percent in 1937, and in 1988 0.3 percent. 
Substantially all of Ned’s gasoline purchases from Standard were 
sold at retail through their own outlets. 

Mr. Dixon. All of this gasoline was sold under the brand name of 
Standard ¢ 

Mr. Extis. It is my recollection that the greater portion of it was. 
These percentages which I have given came from the record in the 
Standard case. 

Senator Krravuver. The point was that they sold it as Standard 
gasoline. 

Mr. Extis. I say it is my best recollection that a substantial portion 
was, but I would like to leave the record subject to my going back to 
the case and making that correction if my memory is incorrect. 

Ned’s as well as some of the other jobbers were retailing to cus- 
tomers through their salaried outlets in some instances at prices less 
than their own retailer customers, or the retailer customers of Stand- 
ard. There is considerable dispute as to whether or not the lower 
retail prices of some of these jobber customers were caused by the 
jobbers being forced to meet the competition of cutrate retailers in 
the city of Detroit or whether one of the jobbers in their retail opera- 
tions initiated the cutrate practice. Standard was charging its jobber 
customers 114 cents per gallon less than it charged its retailer (dealer) 
customers to whom Standard delivered the gasoline. 

Mr. Dixon. Mr. Ellis, again, you referred to this customer as a 
jobber customer. To your knowledge, is not that type of an operation 
an extreme exception in the gasoline business today ? 

Mr. Extis. The type of a jobber who sells both at wholesale and 
through his retail outlets under the branded name of his supplier is 
an exception in the industry today. 

Mr. Dixon. But the independent is not an exception ? 

Mr. Exuis. It is not an exception insofar as what we call the 
private brand operator. Private brand in the trade means where 
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they use a brand other than one of the major or nationally advertised 
brands. 

Mr. Drxon. So, when you call these people jobber customers, they 
are an exceptional type of jobber customer ? 

Mr. Ex1is. These are. 

Mr. Drxon. Go ahead, sir. 

Mr. Exits. FTC took the position that, since these jobber customers 
were reselling a part of their gasoline purchased from Standard at 
retail in competition with Standard’s retailer customers, the price 
differential of 114 cents per gallon was discriminatory and such dis- 
crimination enabled the jobber customers to sell at lower prices, thus 
lessening competition in the Detroit area. Among other defenses, 
Standard showed that this price differential of 114 cents per gallon 
was made in good faith to meet equally low—and in some instances 
lower—prices offered to such jobber customers by Standard’s com- 
petitors in this area. The Supreme Court in 1951 decided the basic 
issue when the Court, in substance, stated that it was lawful for a 
seller to grant a discriminatory price in order to meet a competitor's 
price even though the result of such discrimination might be to lessen 
competition. In brief, meeting competition in good faith was an abso- 
lute defense. This decision exploded the FTC interpretation of exist- 
ing law. We now have S. 11 and H.R. 11, both of which seek to write 
into the Robinson-Patman Act the erroneous interpretation previously 
taken by FTC. 

Mr. Drxon. Mr. Ellis, would you agree that that decision also ex- 
ploded the legislative history of the act ? 

Mr. Exxis. No; I won’t agree to that because it was argued at great 
length in that case that the intent of the Congress as reflected by the 
legislative history supported the position of FTC. The failure of 
the Supreme Court to uphold the position of FTC, to my knowledge 
and my way of thinking, meant that they did not concur with that 
view of the legislative history. 

Senator Keravver. In previous hearings the statement of the spon- 
sors of the bill was included in the record. I do not think we need 
to put it in again. 





WHAT ARE THE PURPOSES OF 8, 11? 


Mr. Exxis. When one inquires of the proponents and supporters of 


S. 11 and H.R. 11 as to what the true purposes of the bill are, the» 


responses are so vague or generalistic as to breed nothing but con- 
fusion in the mind of a person seeking answers that appeal to practical 
reasoning and the necessities of everyday business practices. These 





responses cover a wide range including platitudes, verbal bromides, | 


ideological theories, and a utopian concept of a proposed method of 
stifling big business on the one hand, while elevating the position of 
the small businessman on the other. The bill itself is referred to as 
the “equality of opportunity” bill. Even a cursory examination of the 
potentials reflect that this is a gross misnomer and probably could 
better be labeled as the “end of opportunity” bill—particularly inso- 
far as it would apply to the independent oil jobber, and, in my judg- 
ment, the independent dealer. Others state that the purpose of the 
bill is to close existing loopholes in the Robinson-Patman Act and 
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thus give that act the original intent of the Congress. A quick read- 
ing of the Supreme Court decision in the Standard case would reflect 
that if the provisions of this bill were originally intended by the 
Congress at the time the Robinson-Patman Act was passed, such in- 
tent was not apparent in the wordage of the act. The more common 
approach or explanation offered by proponents is this: “Big business 
ig running smal] business out of business, and since we must preserve 
small business, it is imperative that we pass S. 11 since the provisions 
of this will accomplish that objective.” This latter argument poses 
two questions: First, Is big business stifling small business?—and, 
secondly, and of more importance to the issue here, is the question of 
whether or not S. 11 would accomplish what its proponents say it 
would accomplish. This latter is the $64 question that this subcom- 
mittee and the Congress must answer. 

I think if the veils of demagoguery, bromides, and misinformation 
were eliminated, we would find that the true purpose of the bill is to 
establish and regulate business plateaus for the various segments of 
the American economy while at the same time guaranteeing that all 
competing merchants—whether wholesale or retail—purchase com- 
modities of like grade and quality at the same identical price. If 
this is the real purpose, then it is the opinion of the independent oil 
jobber that the bill will not accomplish its objective, and when applied 
to the ramifications of petroleum marketing, it will cause more trouble 
than aid; will ultimately destroy the function of the jobber in the 
industry ; and in general will do more to stifle free competitive enter- 
prise than to promote this principle which has been the backbone of 
our American economy. 


WHY DO INDEPENDENT OIL JOBBERS OPPOSE 8. 11? 


Before proceeding to answer the question of why independent oil 
jobbers oppose S. 11, I think it necessary to point out that a group 
of State and regional jobber associations filed an amicus curiae brief 
when the Standard case was originally heard before the Supreme 
Court, and their counsel argued in opposition to the very issue pre- 
sented by S. 11. Subsequently, when I became counsel for the 
National Oil Jobbers Council, I filed, with their authority, two briefs 
in opposition to the position taken by the Federal Trade Commis- 
sion. The issue is not new to us, and we have fought it in every 
instance that it has been before the courts, and now we again oppose 
it in the Congress of the United States. It is quite logical to ask: 
Why does this group of independent small businessmen oppose a 
bill purportedly designed ot help them? To fully appreciate our 
— it is necessary that one knows the ramifications of pe- 
troleum marketing, and the varying marketing methods employed by 
some of the major oil companies as well as the ee jobbers. 
In oo we oppose the bill because we can reasonably assume that, 
if the erroneous interpretation previously taken by FTC now becomes 
law, then the other arguments of FTC advanced in the Standard case, 
including the order issued by FTC against Standard, would become 
appropriate and legal. If such came about, the function of many 
jobbers will be eliminated and that of many other jobbers would be 
ultimately eliminated or curtailed to such an extent that continued 
existence would be almost impossible. 
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The FTC order in the Standard case, in substance, said (1) that 
Standard should cease and desist from selling to any of its retailer 
customers at a price less than it sold to other retail customers; and 
(2) that Standard should cease and desist from selling to any of its 
retailer customers at prices higher than Standard’s jobber customers 
charged their own (jobbers) retailer customers who competed in the 
same area of competition. Now, how could such an order, applied in 
the future, affect the independent jobber? There are many instances 
in the country where oil companies, such as Standard, sell to retailers 
direct while at the same time selling to jobbers who in turn sell to 
retailers in the same competitive area. 

Mr. Dixon. Across State lines? 

Mr. Extis. What was the question ? 

Mr. Drxon. I said: Are there many instances where your jobbers 
sell across State lines ? 

Mr. Exxis. Well, certainly the percentage of where jobbers trans- 
port and sell across State lines is much less than the instances where 
the jobber is engaged exclusively in intrastate sales. 

Mr. Drxon. Thank you, six. 

Mr. Exuis. There is a type of jobber—that is, that private brand 
jobber-retailer, that owns a multiplicity of service stations. They 
do go across State lines and may sell in many States. Other than 
that, for the purposes of your question, most of the instances we have 
for example, where a jobber in Bristol, Tenn., will also sell in Bristol, 
Va., which is across the main street.of the town, or they are involved 
in other border areas similar to that. Some of these jobbers operate 
one or more retail outlets of their own. Others do not operate retail 
outlets as a general rule, but from time to time may have to operate a 
retail outlet when one of their lessee dealers abandons the station, 
leaving it in the jobber’s hands for him to operate until he can ob- 
tain another dealer. In both instances, the jobber is in effect both 
wholesaler and retailer, and in this respect is in competition with his 
supplier’s retailer customers. Under 8. 11, FTC will undoubtedly 
take the position that the jobber’s supplier must charge the jobber 
the same price for gasoline which the jobber sells at retail as the 
supplier charges its retailer customers, this, despite the fact that the | 
jobber performs the additional function of storage and transporte 
tion. To require a person who performs the function of storage and | 
transportation of gasoline to pay the same price as one who has the | 
gasoline delivered to him would be untenable and inequitable. This 
would be true even though a functional discount were allowed, if | 
such discount did not allow a profit for the performance of the addi | 
tional function. 

Most jobbers began in the oil business as service station dealers, and | 
over a period of time became jobbers. Many of them still retain and 
operate that original service station in competition with other dealers | 
to whom they sell at wholesale. Although the average jobber, in his | 
retail operations, does not undercut the price of the dealer customers | 
to whom he sells at wholesale, FTC could, under S. 11, proceed | 
against the jobber’s supplier, and possibly the jobber because “the | 
effect of discrimination” in these cases of dual distribution “may be 
substantially to lessen competition.” In brief, under S. 11, if the 
power to lessen competition exists by virtue of legal price discrimime 
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tion, grounds for a complaint by FTC will lie even though the power 
has not been exercised. : 

Senator Kerauver. At this point I think it would be proper to put 
jn the record the provisos under section 2(a) of the Robinson-Patman 
Act. The exact language of the cost-justification proviso is: 

Provided, That nothing herein shall prevent differentials which make only due 
allowances for differences in the cost of manufacture, sale, or delivery, resulting 
from the differing methods or quantities in which such commodities are to 
such purchasers sold or delivered. 

Then there is another provision later on in connection with perish- 
able or obsolescent goods or distress sales. 

Proceed, Mr. Ellis. 

Mr. Exxis. At this point might I inquire, is there anything in the 
statute that permits a man to make a profit on that function or is 
it only for the cost of performing the function and if so, whose cost 
of performing the function; that is, the supplier’s cost or the cost of 
the purchaser? There is a wide difference. I will not belabor it. 
I just wanted to pose the question at this point. 

Senator Kerauver. Do you want to answer your own question ? 

Mr. Exx1s. I may later on but let me continue with this to give 
continuity. 

Senator Keravver. All right, sir. 

Mr. Euxis. As another example, let us assume that a jobber is sell- 
ing gasoline im the eity of Detroit where his supplier is also doing 
the same. The dealer customers of both jobber and supplier com- 
yete for the consumer business. Suppose the jobber has a station 
freed to a dealer, and the dealer abandons the lease, leaving the job- 
ber with a station on his hands that would either sit idle or be op- 
erated by the jobber’s salaried personnel until another dealer could 
be found. If S. 11 is enacted, neither the jobber nor his supplier 
could risk the latter operation for fear that the supplier’s dealer 
customers might file a complaint against the supplier for selling to 
the jobber, temporarily engaged in retailing, at a lower price than 
the supplier charges to its dealer customers. Let us assume another 
instance which is quite prevalent in the industry 

Mr. Dixon. Aren’t you overstating that problem? Isn’t it true that 
when your ordinary jobber is temporarily operating a filling station 
that he has been serving because the operator has left, he would not 
charge at that station a lower retail price for gasoline than do his 
other customers ? 

Mr. Exuis. Asa general rule, he would not. 

Mr, Dixon. Then you are really imagining something that would 
not happen ? 

Mr. Extis. I am not imagining anything. I have read this bill and 
this bill says “If it may be substantially to lessen competition”—it 
does not say “If competition has been lessened.” This means that if 
the discriminatory price is given, then the power exists in the hands 
of the purchaser to further discriminate in price to consumers. Thus, 
if he has the power, under this bill as it is written, there may be 
“substantially” the right existing to tend to reduce competition or 
create a monopoly. 

Mr. Dixon. Mr. Ellis, this bill says that, if this happened, the 
Government must affirmatively show that this will happen. Now, 
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how could it happen? How could there be any injury to these things 
if someone does not lower the retail price of gasoline through one of 
these stations you are talking about ? 

Mr. Exxis. Before we argue about what the bill says or means or 
what not, let’s read that provision of the bill, itself. Now, you just 
said “the bill said that the Government must show”; now, where in 
this bill does it say that? 

Senator Kerauver. I quote, beginning on page 16, Mr. Ellis: 
Provided, however, That also unless evidence affirmatively shows that the effect 
of the discrimination may be substantially to lessen competition and to create 
a monopoly. 

Mr. Exx1s. That is correct, but who “affirmatively shows” ? 

Mr. Dixon. The prosecution, sir. That is as plain as the nose on 
your face. 

Mr. Exits. The nose on my face is awful plain. 

Senator Kerauver. We have reached agreement on one point. All 
right, Mr. Ellis, you go ahead. 

Mr. Exuis. I do not want to leave this point because this is the 
meat of the coconut right here. I would like to get to it at the end 
of my statement if he wants to ask some more questions but I don’t 
want to abandon this and leave it hanging in the air. 

Mr. Dixon. Who do you think has to carry this burden ? 

Mr. Exuis. Frankly, I am in a dilemma from reading this bill as to 
who does it because in your section 2(b) here is what you say. It says: 

Upon proof being made at any hearing on a complaint under this section, that 
there has been discrimination in price or services or facilities furnished, the 
burden of rebutting the prima facie case thus made by showing justification shall 
be upon the person charged with the violation of this section and unless justi- 
fication shall be affirmatively shown, the Commission is authorized to issue an 
order terminating the discrimination. 

Now, when I read that part of this bill, that means to me that the 
Federal Trade Commission can, by the simple expedient of showing 
the existence of a discriminatory price, make out a prima facie case 
and the burden of proof then shifts to the respondent to justify that 
discriminatory price within the limitations of justification permitted 
under the statute. 

Senator Keravuver. Mr, Ellis, if that is your opinion it is not my 
opinion. 

Mr. Exxis. That is what it says. 

Senator Keravuver. I thought we had the legislative intent prett 
well set forth. It is my opinion, as one of the sponsors of the bill 
that it would go like this and I think all the sponsors in the House 
said the same thing. The Federal Trade Commission has to prove 
the price discrimination and then, if the Commission wants to reject 
respondent’s “good-faith” defense, it must affirmatively show that the 
effect of the discrimination may be to substantially lessen competition 
or tend to create a monopoly. 

It is clear that, after the seller pleads and shows good faith, the 
burden of proof then returns to the Government to show affirmatively 
that there may be a substantial lessening of competition. 

Mr. Exz1s. That is a very succinct explanation of the intent of the 
Senator and I am glad to get it. However, I would think it would be 
better legislative draftsmanship to write in here that unless the Gov- 
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ernment, or FTC, by affirmative proof shows that the effect, and so 
forth—that would make better legislation and leave less for people 
to have to look to the intent of Congress for; and the possibility that 
another 18-year old Standard case might occur to find out what the 
lawmeans. That is the point Iam making. 

Senator Keravuver. Yes; I see, Mr. Ellis. But the language is “The 
Commission is authorized to issue an order terminating the discrimi- 
nation,” and then on the very next line it is stated “Provided, however, 
That unless the evidence affirmatively shows.” That would certainly 
be a showing from evidence produced by the Commission. It seems 
clear that the burden is on the Commission in the first place to show 
the discrimination. Then, if a seller shows that the discrimination 
is made in good faith to meet an equally low price, that ends the case. 
Then, if the Government wants to reject that defense, it must affirma- 
tively show that “the effect of the discrimination may be substantially 
to lessen competition or tend to create a monopoly.” The burden is 
on the Government to make that showing. 

Mr. Exuis. I think that statement of intent is well put for this 
record, Senator. I would like to point out one other thing that throws 
areader. In that first section where it says “that, unless justification 
shall be affirmatively shown,” it is referring to the justification to be 
affirmatively shown by the respondent. Then in the next part we 
shift over. They are talking about “unless the evidence affirmatively 
shows”—then it is quite easy for a reader to assume they are still 
talking about the respondent affirmatively showing. ‘That is the part 
that is unclear. I think it would help clarify the bill if, after your 
“Provided, however,” clause you stated—and I am doing this off the 
top of my head—that “unless the Government, by affirmative evidence, 
shows that the effect,” and so forth. I think that would clarify it con- 
siderably, Senator. 

Senator Kerauver. The language down to the “Provided, however,” 
clause is just the same as it is now in section 2(b). 

Mr. Extis. That is correct. 

Senator Kerauver. So, the only additional language that has been 
added is the “Provided, however” clause. 

Mr. Exxis. I would make one further suggestion that might help 
clarify intent, Senator. That would be in the first part of that sec- 
tion where the language in effect says that all the Government must 
do to make out a prima facie case would be to show the price discrimi- 
nation that you would add to that that they would show the price 
discrimination and by affirmative evidence, that the effect of such 
discrimination may be substantially to lessen competition. Then you 
put the burden on the Government, because you say, even under exist- 
ing law, unless the effect of a discrimination is to tend to lessen com- 
petition or create a monopoly, you have got no case, anyhow. So, 
why not put it all together, and then it is clear? 

Senator Krravuver. I think what the draftsman of the original bill 
had in mind was this, Mr. Ellis: Section 2(b) states that the Gov- 
ernment must first show the discrimination in prices or services, and 
then provides that the person against whom the charge is made has 
several defenses that he can make which are justifications. For ex- 
ample, he can make a cost justification by showing that the price dif- 
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ference makes only due allowance for differences in cost of manufac- 
ture, sale, or delivery. 

Mr. Extis. Yes. 

Senator Kreravuver. He can also make a defense based upon meet- 
ing in good faith the equally low price of a competitor. If his de- 
fense is lower cost of manufacture, sale, or delivery, or distressed 
goods as set forth in section 2(a), proof of those defenses would end 
the case. But proving his defense of meeting in good faith an equally 
low price of a competitor would not end the case if the Government 
could show by affirmative evidence that the effect may be substantially 
to lessen competition or tend to create a monopoly. 

In that connection, I would like to read from page 22 of the re- 
port of the Judiciary Committee which carries the individual views 
of the four sponsors of this bill: 

It is the view of the subcommittee that this language makes it clear beyond 
doubt that it is the burden of the Federal Trade Commission to affirmatively 
show that the challenged price discrimination may have the anticompetitive 
effect which makes it unlawful. In simple language, under the Wiley amend- 
ment, the enforcement agency must present evidence which affirmatively shows 
that it is reasonably probable that the discrimination may substantially lessen 
competition. 

So that I think you correctly stated our intent. I am glad to have 
this opportunity to state it again. 

Mr. Exits. I will not belabor that any further. 

Senator Kerauver. But, if this would make you happy with the 
‘bill, we might get this further amendment in that you are talking 
cabout. 

Mr. Exx1s. I would not say that I would agree to the bill even if you 
put it in. I think this, Senator, it would make it much simpler for 
the average businessman or lawyer who represents small businessmen 
out in the business community who are not regular practitioners on 
antitrust and fair-trade laws, it would make it much simpler for in- 
terpretation by them and certainly no small businessman could stand 
18 years of litigation to test this thing out. 

Fstablishing intent in a committee report is one thing. It was 
FTC’s belief that the intent supporting their position in the Standard 
case was established in the congressional records that preceded its 
passage, but the Supreme Court differed. So, why go through again 
the proposition of long litigation? We want to help small business. 

Senator Keravver. Mr. Ellis, you refer to extended litigation with 
small business, and you are particularly referring to oil jobbers, I 
suppose. The Robinson-Patman Act, I believe, was passed in 1936, 
For 15 years it was interpreted as this bill would again interpret it, 
as you have pointed out. During that time the FTC never brought 
charges against a gasoline jobber. 

Mr. Extts. FTC knocked some jobbers or fuel oi] dealers off in New 
England for allegedly conspiring to fix the price of fuel oil up there, 
so jobbers are not immune. 

Senator Keravver. I am talking about action under the Robinson- 
Patman Act. The records show—and the Commissioners testified— 
that even though for 15 years they were interpreting the law as if S. 11 
were in effect there never was a price discrimination case brought 
under the Robinson-Patman Act against a gasoline or oil jobber. 
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Mr. Ex.is. Senator, we had this up before and I do not recall my 
exact method of illustrating but I think I pointed out when I lived in 
Tennessee, I was never charged with possession of whisky, either, but 
now that the statute of limitation has run, I do not mind admitting 
that I possessed it and there were officers in that town who knew I pos- 
sessed it. They just did not bother me. But the fact remained that 
the power to do so existed and I do not like to travel on the basis that 
somebody can do it but. just will not or has not because they may exer- 
cise that. power at any time. ] 

Senator Kerauver. You probably had something just in case of 
snakebite. You were not involved to the point where it might sub- 
stantially lessen competition or tend to create a monopoly. 

Mr. Exuis. Let us assume another thing which is quite prevalent in 
the industry—the instance where a jobber may have a franchise to dis- 
tribute his supplier’s brand of gasoline in one county and his supplier 
sells direct to dealers in the adjoining county. The jobber’s dealers 
must compete with the supplier’s dealers on those roads which inter- 
sect the two counties. Although jobber and supplier are not selling to 
competing dealers in the identical geographical area, nevertheless, the 
dealers of both are competitors, and the same problems would be cre- 
ated as if they were selling in the same geographical area. The recent 
action of FTC in the Pure Oil Co. case has the whole industry in a 
quandary as to the limits of a “competitive area.” In that case Pure 

il was selling direct to dealers in the city of Birmingham. Price 
disturbances created by others in the area were costing Pure’s dealer 
customers a loss in their volume of business. Pure reduced its price to 
all of its dealer customers in the city of Birmingham, some of which 
customers in turn reduced their retail prices to meet competition, and 
others did not reduce their retail prices. One of the FTC charges 
against Pure was that Pure, in granting lower prices to its dealers in 
Birmingham than it grants to other dealers throughout the United 
States, was guilty of price discrimination. A trial examiner of the 
Federal Trade Commission held that Pure was in violation of the 
Clayton Act, as amended by the Robinson-Patman Act, when it re- 
duced the tank-wagon price of gasoline to all of its dealers in the Bir- 
mingham area. The recommended order in this case would prohibit 
Pure Oil from discriminating “by a price reduction in any market 
where respondent (Pure) is in competition with any other seller, un- 
less it proportionately reduces its prices everywhere for the same 
quantity of gasoline.” We can only assume from this that the area 
of competition, as interpreted by the examiner for FTC, for any seller 
extends to the limits of the area within which it sells, whether that be 
one city, one county, one State or the whole United States. Such a 
position is obviously contrary to all the concepts of competition and 
trade within the country. 

Let us now look at the second part of the FTC order in the Stand- 
ard case referred to and apply it to a jobber and his supplier where 
the jobber does not engage in any retailing operations and limits 
his activities to selling at wholesale to dealer customers who com- 
pete with dealer customers of his supplier. Under the FTC order 
(in the Standard case), this would require that the jobber’s supplier 
could not charge its dealer customers any more than the jobber 
charged his dealer customers. The result of such a situation would 
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be that the ee would have to check every day to ascertain the 
lowest price the jobber was charging any dealer, and the supplier 
would have to adjust its prices to its own dealers to that lowest price, 
The only alternative would be for the supplier to exercise price 
maintenance over the jobber which would undoubtedly be declared 
illegal. What major company, or independent refiner for that mat- 
ter, could run the risk incident to such a situation? There are many 
dreamy-eyed ideologists who think that under such circumstances 
the major company supplier would withdraw from wholesale distribu. 
tion and leave the field open to independent jobbers. While we 
would like to see such a situation created, only an idiot could expect 
to see it happen; in fact, the reverse of the situation would be true, 
and the map) lier would take over wholesale distribution and elimi- 
nate the jobber entirely. Mind you, there is nothing in S. 11 that 
would prohibit a major company from eliminating all of its jobbers 
and taking over the function of wholesale distribution entirely—cer- 
tainly this would be the safer means of complying with the law. If it 
is the desire of this Congress to eliminate the independent oil jobber, 
their support of this bill would accelerate that end. 

One of the greatest weaknesses of the bill is that it will permit 
persons engaged in intrastate transactions to discriminate in price as 
desired, while imposing upon those who compete with them the re- 
quirements for nondiscrimination, if such competitors were engaged 
in interstate commerce, or purchase from those who do. 

Time will not permit me to relate the hundreds of others instances 
wherein jobbers, as well as dealers, will be adversely affected by this 
legislation but it is hoped that you will recall the testimony of jobber 
witnesses who brought specific examples of what will happen to them. 

If someone is conscientiously looking for an unbiased study of the 
issue proposed in S. 11, and does not want to accept the views of those 
like ourselves who have a particular interest, it is suggested that they 
read the scholarly study by the editors of the Harvard Law Review 
who concluded 

Mr. Drxon. Do you know who financed that study ? 

Mr. Extis. No; I just read it. 

Mr. Drxon. It was brought out during our previous hearings, when 
we were considering S. 11, how this article was financed, and how 
the major oil companies—— 

Mr. cea Was it brought out or proven by testimony from the 
witness stand? It is one thing to bring it out by intimation from 
counsel’s questions. It is another thing to support such an allegation 
by proof from the chair that I am sitting in. 

Mr. Drxon. Let me put in the record the footnote to the article, 
which will show who the authors are as well as their sources and who 
paid for the work. 

(The footnote referred to follows :) 


FunctTIONAL DIscouNTS UNDER THE RoBINSON-PATMAN Act: THE STANDARD 
Crt LITIGATION 





(From 67 Harvard Law Review, 1953-54, p. 294) 


This paper was written by Norman M. Gold and Richard P. McGrath,, third- 
year editors of the Harvard Law Review, with editorial assistance from others 
members of the board. The paper was researched and written during the 
spring, summer, and early fall of 1953 and was financed from funds donated 
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to the Harvard Law School for research purposes by Mrs. William G. Hibbard 
of Chicago. The authors had lengthy interviews with lawyers, both in and 
outside of the Government, several Commissioners of the Federal Trade Com- 
mission, Commission staff members, professors, economists, jobbers, retailers, 
and officers of trade associations. Research and interviews were conducted 
in Cambridge, Boston, Washington, D.C., New York, Chicago, and Detroit. The 


authors wish to thank the many persons interviewed for the wholehearted coop- 
eration received during the course of this project. 


(The pertinent portions of a letter from Livingston Hall, the acting 
dean of the Law School of Harvard University, on the subject of how 
the study was financed, follows :) 


Law ScHoot or HARVARD UNIVERSITY, 
Cambridge, Mass., April 9, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, Senate Committee on the 
Judiciary, Senate Office Building, Washington, D.C. 


Deak SENATOR KEFAUVER: * * * Our own records show that in 1950 (3 years 
before this note was written) Mrs. William G. Hibbard of Chicago gave $2,000 
to the Harvard Law School fund for research in the Law School. This money 
was given by Mrs. Hibbard in memory of her father, George A. Follansbee, who 
graduated from the Harvard Law School in 1867, and her husband, William G. 
Hibbard, who graduated from Harvard College in 1892. Both Mr. Follansbee 
and Mr. Hibbard died in 1920, and Mrs. Hibbard gave this money in their 
memory in response to a general appeal for funds for research purposes. She 
neither knew nor cared for what research the money was to be used by Harvard 
Law School. 

Three years later, in 1953, a part of this money given by Mrs. Hibbard was 
made available to the Harvard Law Review to permit the Review to carry on 
some summer fieldwork research project. This matter had been under considera- 
tion in a general way for some time. A list of 10 possible projects was drawn 
up by the student editors of the Harvard Law Review, and the eventual choice 
to write the note in question was made by the students. The Harvard Law 
Review is completely under the control of its student editors, being wholly in- 
dependent of the Harvard Law School or of any outside commercial or financial 
interests. Students edit and publish it, and its ordinary operations are financed 
by the proceeds from its subscriptions, so that it is a self-supporting legal 
periodical. 

Limited funds for the support of summer fieldwork research projects, be- 
ginning in 1953, have been made available from Harvard Law School research 
funds. At no time, however, has the Harvard Law School or any outside in- 
terest dictated the choice of projects. So far as I can determine, no oil company 
had anything whatever to do with financing the project in question, or with the 
choice of this project by the Harvard Law School * * *. 

Sincerely yours, 
LIVINGSTON Haty, Acting Dean. 

Mr. Extis. I do not know who paid for it and do not care. The ques- 
tion is, “Was the reasoning good or bad ?” 

Mr. Drxon. You said unbiased, sir. That is the only thing I was 
referring to. 

Mr. Extis. People pay me as a lawyer but they are going to get 
the same answer out of me regardless of where the money comes from, 
Iam going to give an honest answer as a lawyer and I presume that the 
people who offered this thing for the Harvard Law Review did the 
same thing. I will not impute to any lawyer that the fact that he 
was paid a fee by somebody, or some project was financed by some- 


body, that he suborned his conscience and said things that he did not 
believe to be true. 


I will proceed to the conclusion. 
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I will quote the study : 


The jobber will suffer most by the enforcement of the (FTC order). He wil] 
either be eliminated from the distribution process by his supplier or suffer a 
limitation of his freedom of action through some form of resale price main. 
tenance. (Note.—Functional Discounts Under the Robinson-Patman Act: The 
Standard Oil Litigation, 67 Harvard Law Review 294, at pp. 311-312.) 

Under the Standard Oil order the jobber must either abandon his retail oper. 
ations or comply with the relatively burdensome dual function procedures and 
pay the higher tank-wagon price on part of his gallonage (id. at p. 313). 

More serious to the jobber is the fact that his very existence is in jeopardy 
as a result of (the FTC order). Because of the extremely delicate position 
in which that order places the supplier, a supplier might find the risks so great 
that he will stop using a jobber distribution channel. This would seem an un- 
fortunate result. The greater assistance which jobbers give to retailers tends 
to reduce the large number of business failures, and jobbers may operate with 
efficiency equal to or greater than that of their suppliers (id. p. 314). 

The Standard Oil litigation affords a typical illustration of the questionable 
and unexpected economic consequences which may result from the Robinson- 
Patman Act. Although jobbers and integrated retailers undoubtedly perform 
useful economic functions, they may find themselves cut off by major suppliers 
or deprived of the many discounts which are necessary to permit them to incur 
the costs of their additional distributive functions. At the least, they may con- 
tinue in business only at the cost of considerable inconvenience and loss of 
economic freedom (id. at pp. 316-317). 


AMEND CLAYTON ACT 


CONCLUSION 


The independent oil jobber is quite aware that the big within the 
petroleum industry have become bigger, and that the functional posi- 
tion of the jobber is under serious threat. We are also aware of the 
plight of many dealers, since dealers are our customers, and when they 
fail we lose a customer. 

Senator Kerauver. How do you intend to correct that ? 

Mr. Extis. We are in the process of considering whether we will 
come to the Congress on a marketing problem which has been plaguing 
us for several years. 

Mr. Drxon. Is that marketing problem that you are worrying about, 
Mr. Ellis, connected with or does it have to do with the fact. that 
refiners sell gasoline to “independents” who actually are retailers at a 
price as low or lower than the price these refiners charge your jobbers, 
and that these independents sell the gasoline to consumers consider- 
ably cheaper than your jobbers’ customers can sell it? 

Mr. Eris. That is a problem that we are faced with. But the 
problem that we are closest to coming to the Congress with is the 
problem of sale to commercial consumer accounts by the integrated 
companies. 

Senator Kerauver. What do you mean by “commercial consumer 
accounts?” 

Mr. Exits. That is like a truckline or a busline or counties, States, 
and municipalities who buy petroleum products in bulk quantities as 
distinguished from the consumer who has his automobile tank filled. 

Senator Kerauver. On the matter that Mr. Dixon was talking with 
you about, it has come to our attention in increasing factual reports 
and increasing number of instances, and I am sure it is coming to 
your attention, too, that big refining companies are selling to “inde- 
pendents” who are retailing the gasoline themselves under their own 
brand name. The independents are buying at a lower price than the 
refiners sell to your jobbers. 
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Mr. Exxis. That is a big problem, Senator. I believe I touched on 
that in one of my previous appearances. 

Senator Kreravuver. It is our opinion that it is an unfair discrimi- 
nation which could be reached today except for the fact that the 


companies plead “good faith,” claiming that there is somebody else 
doing the same thing. 


Mr. Ets. Maybe before we get through I can give you a su 


gges- 
SPS 
tion as to how we can get around that. 
Senator Kerauver. “You mean how you can cure it? It is our 


opinion that it would be cured by passage of this legislation. 

Mr. Exits. In our opinion that would not cure it. 

Senator Krrauver. I cannot see how it can be anything but dis- 
crimination to sell to ‘bern and then to sell at the same or lower 
prices to independents who then retail the gasoline for less than the 
jobbers’ customers can. That, I think, is an unfair discrimination. 
I know that they say “Well, there is somebody in the area that might 
be doing a little bit of the same thing,” therefore they are meeting 
competition. You can’t do anything about it. That is the way price 
wars get sta rted, too. 

Mr. Ex.is. The w ay most of them get started. 

Senator Keravver. I think it ought to be stopped. I think the big 
companies are making a great mistake in destroying jobbers, retailers 
and everybody else in that process. We think this bill is the way to 
get at them. If you have any other way, we would like to know about 
It. 

Mr. Exxis. I think this, Senator: Your bill certainly would get at 
some of them assuming that the sales under attack with reference to 
gasoline are of like gr: ade and quality. The unfortunate thing where 
they might slip through the crack would be this: Let me use com- 
panies and I would like for the record to show I merely picked com- 
panies out of the air and I am imputing to them no illegality. Let 
us assume Gulf Oil sells to Spur Distributing Co.; now, Spur is, in 
effect, a jobber-retailer with hundreds of retail outlets stretching 
through the South and Southeast. They do not act as wholesalers to 
other dealers. They simply buy and sell through their retail outlets. 
Generally they sell at prices less than nationally advertised products. 
I do not know the price that Gulf charges Spur, but I will venture 
that that Spur is buying their regular. and premium gasolines at 
prices at: least equal to, if not less than Gulf is selling gasoline that 
is as acceptable to the public, whether of like grade and quality I 
do not know, but that is as acceptable by the public. 

They are selling to their br: oe jobbers and branded dealers at 
higher prices, and such practice, I do not condone and I concur with 
you that it is a stinking mess for it to continue. 

Senator Kerauver. That is where the biggest damage is coming to 
your industry, is it not? 

Mr. Exxis. In that area is where I think the retail markets are suf- 
fering the most, because of that type of competition. I hasten to 
state at this point, because I was “rained all over,” so to speak, after 
my appearance at the last hearing, when I made remarks of somewhat 
similar nature—there are some “good, stable, private-brand jobbers 
who are not. market destroyers, they : are not predators in the market. 

Senator Kerauver. That is right. I know some of them. 
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Mr. Exxis. There are some and I do not say that because a man useg 
his own private brand that he ought to be put out of business—far 
from it. If he can build a better mousetrap using any brand, as an 
independent businessman, the more power to him. But, most of the 
groups, Senator, that are causing the trouble are not some little, rela- 
tively small, private-brand jobber-retailer who has one or two or 
three or four stations in the same State. The ones that are causing the 
trouble are these large chains with multistate operations. What they 
can do with that horizontal type of integration, they can place a 
station in Jackson, Miss., one station, and they will cut the price there 
3, 4, or 5 cents a gallon—whatever it takes to build up a volume to 
where they make sales of 80,000 or 100,000 gallons of gasoline out of 
that 1 station. Then, after they have built that up and in the process, 
created a price war that may have spread, not just in Jackson, but 
over half of Mississippi—dealers and jobbers alike. 

Now then, after they have gotten that volume, the usual practice 
is they will come back up to try to sell within about two cents of the 
nationally advertised brands. The further practice is that the min- 
ute their volume drops, they will go down 3 and 4 cents again until 
they raise the volume. I say that is a bad situation and it is suborned 
by those shortsighted suppliers who feed them the product and thus 
enable them to carry on that type of operation. I highly condemn 
this practice and I have done it from platforms all over the United 
States and I will keep on doing it. 

Senator Kreravuver. I join you in that, sir; but that is the purpose of 
S. 11, to try to help you get at them. They are able to do that be- 
cause they are bringing the gasoline up in a barge and putting it in 
a tank. From the same tank the seller sells to his branded jobbers 
at a higher price than he does to the independent that you are talking 
about. If that discrimination is stopped, then this fellow in Jackson, 
Miss. couldn’t operate so effectively as he is doing now by bringing 
on price wars because of unlawful discrimination. 

Mr. Exxis. I still think they could get out from under the S. 11 
at it is written, by the simple expedient of, let us say we will use Gulf 
and Spur again, Gulf selling regular gasoline to Spur one octane less 
than they sell to their dealer customers and to their jobbers, and the 
same on premium gasoline. So that if such were done, section 2(a) 
of the law would apply in that the product sold is not of like grade 
and quality. That is technically true, but from the standpoint of 
the user, that doesn’t mean anything. Do you follow what I mean, 

Senator Kreravuver. I follow what you mean. 

Mr. Drxon. It is impractical. 

Senator Keravver. In the first place, it is not ee. The cost 
of producing a different octane would be terrifically expensive. Fur- 
thermore, the practice as you know it and I know it, and the evidence 
we have here, is that they are taking the gasoline out of the same 
big bulk tank for the X, Y, Z independents as they are for your good 
branded jobbers. That makes this practice possible. In my opinion, 
that is one of the reasons why oil jobbers need S. 11 more than any 
other group in the industry. 

Mr. Exuts. Senator, let me clear the record. You say that I know 
they are selling the same gasoline. I don’t factually know that. 
I have some thinking on it, but I don’t want the record to reflect that 
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I agree that they are, because to do so would imply a violation of 
the Robinson-Patman Act, which I have not time to go to court on for 
the next 5 or 6 years. [Laughter.] I think you understand my 
Jawyer instincts coming out here. 

Senator Kerauver. But you have had reports to that effect? 

Mr. Exxts. I have had reports to that effect by the dozens. 

Mr. Drxon. You are also familiar with the comments the various 
State commissions have to make on quality and octane and so forth. 
Have you ever talked to any of those people, Mr. Ellis? 

Mr. Enis. I have secondhand reports on that, Mr. Dixon. 

Mr. Dixon. I think if you will talk to a majority of them, you will 
find that this gasoline is substantially of like grade and quality. 

Mr. Ex.is. While we are on that, let me ask this. I pose the ques- 
tion because it may be something this committee wants to go into 
further. We are agreed on one big problem. We may be at vari- 
ance on how we get at it, but we are agreed on the problem. 

Senator Kerauver. Yes, that is right. 

Mr. Exits. Why hasn’t FTC, if these facts exist, proceeded against 
the suppliers of those companies for selling like grade and quality at 
discriminatory prices, thus lessening competition and creating mono- 
poly even under existing law ? 

Senator Kerauver. Mr. Howrey, the previous chairman, took the 
position that there wasn’t any use investigating discrimination. Since 
the Supreme Court decision, nothing can be done under the Robinson- 
Patman Act. How many complaints have you filed with the FTC 
on this problem ¢ 

Mr. Exxits. I haven’t filed any complaints with FTC on anything. 
Life is too short to wait on them down there. I use other methods in 
the industry to get something done. 

Mr. Drxon. How many lawsuits have you filed against refiners? 

Mr. Exits. I haven’t filed any of those. There, again, I use other 
methods. I haven’t been too successful in this problem, but I will 
get around to it one of these days when I can get a few other things 
settled, and get off the defensive long enough to get on the offensive. 
This Congress keeps me on the defensive all the time. [ Laughter. ] 

Senator Kuravuver. I think you are on the offensive now. We are 
right in there with you. We will send this record to the FTC and 
tell them we are all interested and for them to get busy. 

Mr. Eis. As we see it, this bill, as it is written, while it might get 
at some of these instances we both agree are deplorable, it also might 
be a noose, although fashioned for one size neck, could well in the 
future fit the necks of many good, conventional, bona fide jobbers who 
are not market predators in any sense of the word. It might create 
legal hazards for their suppliers in selling to them to such an extent 
that it would impair the further utilization of jobbers. That, Senator, 
ina big nutshell is where our big worry comes or 

Senator Krravver. I know it does, Mr, Ellis, and I am concerned 
also when we have representatives of the big integrated companies 
saying that they are selling more and more direct through their own 
stations and thus eliminating jobbers. I am as concerned as you are 
about it. I do think, though, that the jobber, being a local, highly 
respected businessman, giving assistance, financial aid, and good 
service, with a personal touch to the customers, can’t be ok I 
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have forgotten which big integrated company it was which put into 
effect its own selling operation, and they found that they do it more 
econdmicaily through a good jobber. Do you remember the testi- 
mony ? 

Mr. Exxts. I don’t recall. There are a number of companies, rela- 
tively speaking, that are small integrated companies that have found 
that utilization of jobbers was the most rapid method of expansion. 
That, however, Senator, applies more where the company does not 
have the financial ability to expand its own marketing outlets, and it is 
quicker and easier to take on a jobber who already has a ready-built 
outlet. But to some of these bigger companies who have the mone 
to take over marketing and distribution after a jobber has built volume 
up for his brand in that area, then that jobber is a sitting duck. J 
don’t mean to imply that any company, to my knowledge, has ever 
just forced that particular type of jobber out of business. The 
usually buy him out, and at a very good price where he has made 
money on it, but the fact remains after that is done there is one less 
independent in the marketplace. 

Senator Kerauver. As matters have been going, has the number of 
jobbers been decreasing over a number of years? 

Mr. Extts. Numerically, no, they have not been. 

Senator Krravuver. Has the volume of business handled by jobbers 
decreased ? 

Mr. Extts. In gasoline, yes, sir; in fuel oil, it has been going up. 
It is for that reason, since jobbers more and more have moved into 
the fuel oil distribution field, that numerically the total jobbers have 
gone up or stayed stable, but the volume of gasoline handled and the 
volume per jobber of gasoline handled has been going down. 

Senator Kerauver. It distresses me to hear that in some typical 
areas of Florida a great number of retail service stations have been 
going out of business in the last 20 years. 

Mr. Exrts. I can well understand that. Florida has got one of the 
most unorthodox retail markets for gasoline. If you will recall driv- 
ing through Florida, the highways are cluttered with the private 
brand cutrate stations and it is there where they can get dumped 
gasoline from the gulf—by ‘dumped” T mean when there is an excess 
of gasoline supply, they can buy it at a price lower than anybody else, 
and they bring it into Flor ida, a short haul, and the result is price 
wars are just rampant, off and on, and all up and down Florida. 

Mr. Cuumsris. When you said “gulf,” you meant the Gulf of 
Mexico? 

Mr. Ettts. Yes. 

Mr. Peck. Do you find this situation elsewhere in the country, Mr. 
Ellis? 

Mr. Exx1s. Not quite as prevalent as Florida. Wherever you find 
a great number of private brand cutraters—and mind you I differ- 





entiate the private brand cutrater from the private brand who tries 
to operate his business in a normal manner—wherever you find a 
large group of those, you will find an unusual amount of market dis- 
turbances at the retail level. 

Mr. Peck. Then when new ones come in, the old ones go out. Is 
that the gist of your idea? 

Mr. Ettts. Well, I don’t have any figures on that. 
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Senator Kerauver. Mr. Snow, do you have any figures? Has the 
number of retailers increased or decreased ? 

Mr. Wit11am D. Snow, counsel, National Congress of Petroleum 
Retailers. Mr. Chairman, the total number of retailers remains about 
the same when these price discrimination practices eliminate a larger 
number than usual. Studies show the normal changeover from 30 to 
38 percent, from 25 to 35 percent. What happens, of course, that 
man is replaced because there is an ad in the business opportunities 
column in the newspaper that says, “Be your own boss. Lease a 
station.” And so another man comes back to take the place 

Senator Kerauver. Yes, sir; I was trying to get the figures to show 
whether the number of independent service station operators has 
been increasing or decreasing. 

Mr. Snow. I don’t think it has increased substantially. The total 
seems to be about 180,000 and it has been more or less constant over 
a period of time. 

Mr. Cuumpris. May I ask a question on that point, taking in con- 
sideration the number of pumps? In other words, 20 years ago there 
were stations with 1 or 2 pumps and they are now being replaced by 
stations with 6, 8, or 10 pumps. In other words, are you getting into 
a situation similar to that corner drugstore and the giant drugstore; 
or a big chain grocery that takes care of thousands of people and the 
corner grocery that takes care of only 5 or 6 at one time? 

Mr. Snow. Not characteristically, we are not. There are multiple- 
pump stations. That isn’t the characteristic thing. It may be 90 
percent of these 180,000 dealer operations. They are the 16- to 20- 
pump stations—still a very unusual thing. In many of them, if you 
will notice them, they have been built by the large private brand 
operators. They will have many of those pumps roped off and not 
inuse. That is the situation in Detroit and Cleveland. 

Senator Keravver. Thank you, Mr. Snow. 

Mr. Dixon. Mr. Chairman, I must point this out to Mr. Ellis. You 
don’t go very far down in Florida before you are truly in the peninsula, 
and all that area is served by what is known as marine terminals. 
Many complaints come from the so-called independents who are sold 
gasoline at terminal prices. They say that when they get too large 
a share of the market, they find that they cannot get adequate sup- 
plies from the marine terminals. Now, the law today does not force 
a seller to sell to anyone. He can pick and choose his customers. So 
those independent dealers in Florida, from that standpoint, have been 
complaining for years for some kind of relief. 

Senator Keravuver. All right. Florida is an unusual situation. 

Would you please go on, Mr. Ellis. 

Mr. Exxis. While I hope a new sense of responsibility on the part of 
those who dominate the industry will preclude this necessity, I am very 
much afraid that their greed and shortsightedness may preclude their 
taking steps to reverse some of their practices as quickly as is 
necessary. It is a certainty that the big within the industry have for 
many years now been begging for Government regulation. 

I think the failure to enforce antitrust laws has contributed more to 
permitting the big to take over the little than failure to enact new 
laws. 

It is our further opinion that the issue before this subcommittee is 
not whether the big are taking over the little—that would be con- 
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ceded by many smal] businessmen—but rather whether or not the 
provisions of 8. 11 are good legislation to stop that encroachment, 
and further, whether or not such legislation would hurt more small 
business than it would help. I will repeat again what I said to this 
subcommittee before—if the time has come where we must resort to 
the extreme expediency of burning the house to kill the rats, let us 
first be sure that we have removed the women and children from 
the premises before the blaze is set. In our judgment, while this bill 
might kill or curtail some of the rats, it would also consume man 
innocent small businessmen. Surely, legislation which would do this 
is not good for our small business economy; surely, legislation with 
the potential presented by S. 11 with its incident confusion, mis- 
understanding, and untold legal implications should not be passed 
merely because there are some who say it is the panacea to cure all 
the ills of the small businessman. You cannot, by legislation, convert 
a bad businessman into a good businessman. This bill would put 
premium on inefficiency, stifle initiative, hobble the system of free com- 

etitive enterprise, and curtail the right of a man to preserve his 

usiness by way of meeting the price of his competitors. If, after 
considering all factors related to S. 11, you are still of the opinion 
that some legislation must be passed to assist the smal] businessmen 
of our Nation, it is our suggestion that this subcommittee, utilizing an 
adequate and practical-minded staff, make a thorough investigation 
of the current problems of small businessmen, and after hearing all 
sides, then submit comprehensive legislation of such a nature that 
will curb the encroachment of the big, but at the same time preserve 
for our people the principles of free competitive enterprise on a 
reasonable basis. 

Senator Keravver. The exhibit will be printed as a part of the 
record. 

(The exhibit referred to may be found on p. 88.) 

You have prepared an effective statement, Mr. Ellis. I appreciate 
your appearance here. 

We want to hear the other gentleman, if we can do so, before the 
Senate meets at noontime. Do you have any brief questions, Mr. 
Dixon ? 

Mr. Drxon. Yes, Mr. Chairman. Do you believe, Mr. Ellis, that 
monopoly is desirable? 

Mr. Exx1s. I do not believe that monopoly is desirable. 

Mr. Drxon. What is the difference then between a monopoly that 
might be achieved through good faith as opposed to a monopoly 
achieved by bad faith? 

Mr. Exxis. I will have to answer that this way, Mr. Dixon. I don’t 
beat my wife. In brief, you have asked me a “When did you stop 
beating your wife” type of question. 

Mr. Drxon. No; I didn’t, sir. 

Mr. Ex1is. Yes; I consider it that. Your question is premised upon 
the conclusion, in effect, that under existing law, particularly the 
Robinson-Patman Act, that monopoly is being created because of 
the present status of the good faith defense, with the further infer- 
ence that the change as recommended would stop the encroachment 
of monopoly. I disagree with that premise. Therefore, I can’t answer 
your question. 
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Mr. Dixon. You don’t disagree that price discrimination is one of 
the principal tools of monopolies, do you? And has been for 50 years? 
Mr. Exxis. I wouldn’t disagree that price discrimination causes 
disturbances in the market place, but at the same time there is justi- 
fiable price discrimination, and there is, in my judgment, unjusti- 
fiable price discrimination. The question is how do we preserve justi- 
fiable price discrimination and get at the stopping of unjustifiable 
rice discrimination without infringing on the former. That is the 
64 question. 

Mr. Dixon. We are back about where I started. 

Mr. Eris. Let me pose something. I have no authority to make 
a recommendation for an amendment to this bill, but we have agreed, 
I think, and I believe this applies to the grocers, the druggists, the 
oil industry, and many others who are proponents of this bill, that 
the biggest problem they are faced with is the competition brought 
about by the jobber-retailer, or the chain retailer, in whatever area 
we are thinking of. That is in the drug business, that is in the grocery 
business, it is in the oil business. It is in many other businesses. [ 
think we agree that is one of the biggest problems faced by the little 
intrastate independent businessman, whether he be wholesaler or 
retailer. Now, if that is where our problem, or at least a part of it 
starts, let us then examine what can we do to get at that problem 
without hurting that little independent who is primarily engaged in 
his intrastate, or maybe intracity business. We want to preserve 
him. How do we get at it? Suppose, for example, that you took 


§. 11 as it was, say, written last year, and suppose you put in there 
a clause to this effect : 


Provided further, That sales to or by any person, including a corporation or 
partnership, shall not be deemed to be in commerce or in the course of commerce; 
nor shall such person selling to him be deemed to be engaged in commerce under 
this section if such persons is a purchaser who reveals as much as 65 percentum 


or make it 70 percent— 


of the dollar volume of the sales within the State which is the situs of the 
person’s principal place of business; however, this exemption shall not apply 
to such purchasers who resell in more than one State, excluding persons engaged 
in business in borderline areas; nor does the exemption apply to such purchasers 
who in selling use a multiplicity of corporate entities, partnerships, or other 
business structures under common, joint, or subsidiary ownership to operate in 


more than one State. 

Now, what is the big problem we are getting at? The ability of 
the independent wholesaler or retailer to compete with the multi- 
state operators. How do we get at him? Then you exclude by spe- 
cific language, not by the intent of the committee, nor belief of Mr. 
Dixon, or yourself, Senator, or me, but you exclude by specific lan- 
guage the application of this bill to his purchases and his sales. Now, 
what I am offering here is merely a suggestion, and I don’t have the 
authority of my people to recommend it. Maybe I can get it, if you 
are interested. I do not say that it doesn’t have some gimmicks 
for holes. The bill you have got has some holes. I think we pointed 
out some. I don’t know of any way we can write it to take care of 
those that you and I both want to see taken care of, without making 


it so rigid we may in the end hurt them unless we specifically exempt 
them. 
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Senator Krrauver. We appreciate your suggestion here. We will 
certainly give it consideration. 

Mr. Ellis, under your suggestion to limit its application, let us 
assume that in Tennessee, or Mississippi, or Kentucky, or in any State 
you had a Standard jobber in county A and a Standard jobber jn 
county B; that the main highway goes straight through both counties; 
that Standard lowered its price to the jobber in county A, but didn't 
lower its price to the jobber in county B on the theory of meetin 
competition back here (indicating on a diagram) ; and that this en- 
ables the jobber in county A to sell at a lower price than the jobber 
in county B can. Wouldn’t that put the jobber in county B out of 
business? Your amendment wouldn't protect jobbers in situations 
iike that. 

Mr. Exxis. Let us assume, further, Senator, that the jobber getting 
the discriminatory price only did business in that county. 

Senator Keravuver. That is what I am assuming. 

Mr. Exits. Yes. That being the case, that wouldn’t bother us not 
for 4 days because things would happen in the marketplace that would 
make a Christian out of him mighty quick. That goes on all the time, 
That is pinprick stuff. That doesn’t bother us a bit. 

Senator Kerauver. It seems to me it would bother a fellow a good 
deal. 

Mr. Exuis. It wouldn’t last very long. 

Senator Kerauver (Referring to a diagram.) Here’s A and here’ 
B competing for the same customers. The highway goes through 
here. The station is along the edge of the county. The jobber in 
county A gets 2 cents less and enables this service station here to sell 2 
cents less. I think these fellows on the edge of county B, and this 
jobber in territory B would be in a bad shape if that lasted long. 

Mr. Erasas. Are they both branded jobbers ? 

Senator Kreravuver. Yes, both branded jobbers, same brand. 

Mr. Exuis. You are assuming a situation that rarely occurs, but 
when it does occur it is of such short duration that the jobber who 
doesn’t get the discriminatory price is not hurt for any period of 
time. We cannot, Senator—let’s recognize this, within the area of 
petroleum marketing—we cannot write a law unless you just fix prices 
all across the spectrum that will eliminate competition. Now, in this 
case that wouldn’t worry me for 2 minutes. You know what would 
happen in that county where the jobber didn’t get the better price! 

Senator Kerauver. That is County B. 

Mr. Exuis. County B. What he would do, along with his dealer, 
and with other affected jobbers, dealers, and companies selling direct 
in that area, the minute they began to get hurt by that discriminatory 
practice, well this little fellow operating in County A, they would 
meet him on the bottom and drive down to where A would be yelling 

inside of a week and that thing would be over with. ' 

Senator Keravuver. Here the jobber in County A has the protection 
in the lower price from Standard whereas the jobber in County B 
doesn’t have the lower price. He has to take it out of his profits. 

Mr. Exuis. That is all right. We take it out of our pocket all the 
time to meet price wars. These suppliers only back us up to a certain 
point. So what you are presupposing is the only reason a Standart 
would give that discriminatory price under the hypothesis you wert 
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giving would be to help a jobber meet a particular competitive situa- 
tion in County B. 

Senator Keravuver. Or maybe he just wouldn’t like jobber B and 
would like to eliminate him. 

Mr. Exxis. Well, we are basing this in suppositions that don’t occur 
often enough in the industry, Senator, to warrant passing legislation 
tocure them. We will cure them competitively. 

Senator Kerauver. Of course, under S. 11, if you gave the jobber 
in County A the lower price and he is in competition with the jobber 
in County B, if it came to a point where this was substantially lessen- 

ing the competition of the jobber in County B, then you would have 
to give the jobber in County B the same low price, which would be a 
help to him, I would think. 

Mr. Exis. I think we are starting with a premise there that just 
doesn’t occur enough to warrant us being bothered with. 

Senator Keravver. This is hearsay evidence, but I have heard job- 
bers say that a neighboring jobber was getting a lower price for some 
reason or another. Maybe you know more about that than I do. 

Mr. Exuis. No, he may be getting help to meet a particular com- 

titive situation. He m: ry be getting a lower price, but I believe 
Mr. Snow—I didn’t know he was here—would agree that as far as the 
branded jobber, and dealer, the conventional jobber and dealer, is con- 
cerned in any of this sort of thing that came up would be of such short 
duration that it would cure itself without the necessity of legislation. 

Senator Kerauver. Do you agree, Mr. Snow? Did you hear that? 

Mr. Snow. Yes, Senator. I do not agree with that statement. 

Senator Kerauver. Do you know situations, Mr. Snow, where a 
jobber in one territory has been getting a lower price than a jobber 
in the adjacent territory with which he is in competition ? 

Mr. Snow. I am not able off-hand to state examples, but there is 
nothing in the relationship of the jobbers and suppliers to prevent 
that. The jobbers are equally dependent upon the good will of the 
suppliers. They are equally captive with the retailers and at the 
mercy of price practices which can drive some of them out of business 
while giving a temporary advantage to others. I think that actually 
§. 11, as drawn, represents an absolute minimum, not a maximum, of 
protection which is needed, but the irreducible minimum essentially 
to deal with an ever-present evil at every level of distribution. 

Senator Keravuver. That isall right. 

Mr. Exits. Iam sorry I started this. 

Senator Kerauver. Thank you very much, Mr. Snow. I don’t think 
Mr. Ellis, that this example I have given here is an evil which is 
comparable to lower prices to “independents.” From what I have 
read, and from what I know of the problem of the jobbers, I think 
that problem is the biggest one that you have. But there isn’t any- 
thing in the law now to prevent Standard Oil from giving a jobber 
a lower price than he gives another jobber. He can be immune if 
he can show there is some independent somewhere who might be selling 
ata lower price, too, around in that neighborhood. 

Mr. Ex.is. Well, what we are talking about there, Senator, I will 
have to repeat again, let us worry about. those things. We will take 
eare of that at the marketplace by competition—nor rmal competition. 
We can handle these little localized and intrastate things as long as 
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they are not started by some of these multistate chain operators, 
When it gets to those boys, that is a little beyond us, but these other 
things, they will make a Christian out of him in a hurry. It is just 
like out here where my farm is. If I go out to sell my cattle 5 
cents a pound off the market price, and let’s assume I have got enough 
cattle to really do some damage, those farmers will start whacking 
prices, and I will even get a lower price than what I offered to sell, 
Competition will move in and they will make a Christian out of me 
in about 3 days, and that is what happens in this industry. But 
these other boys are the ones we can’t cope with. 

Senator Keravuver. They are pretty big and rough, aren’t they? 

Mr. Exxis. Just as rough as a cob. 

Senator Kerauver. Mr. Chumbris do you have any questions? 

Mr. Cuumerts. I have no questions. 

Senator Keravuver. Mr. Peck ? 

Mr. Peck. No, thank you, Mr. Chairman. 

Senator Kerauver. Mr. Ellis, we thank you very much. 

(The full prepared statement of Mr. Ellis isas follows :) 


STATEMENT OF OTIS H. ELLIS, GENERAL COUNSEL, NATIONAL OIL JOBBERS CouNcn, 


My name is Otis H. Ellis. I am engaged in the general practice of law in 
Washington, D.C., and maintain offices at 1001 Connecticut Avenue. I am ap. 
pearing here today on behalf of the National Oil Jobbers Council in my capacity 
as general counsel for that organization. 

The National Oil Jobbers Council is a trade group, composed of 32 State 
and regional associations of independent oil jobbers engaged in the distribu. 
tion of petroleum products. We represent 39 States. 

I appear here pursuant to the authority of a policy position unanimously 
adopted by all of the member associations, such policy being to oppose the prin- 
ciples embodied in S. 11 as well as the language contained therein. This posi- 
tion was not arrived at without considerable thought, deliberation and discus. 
sion. The merits, such as they are, and demerits of the principle embodied 
in this bill were thoroughly explored and carefully weighed before final action 
was taken. Since most independent jobbers look upon the major segment of 
the industry with suspicion, more than normal consideration was given before 
the council would adopt a position that parallels that of a major oil company. 


WHAT I8 AN INDEPENDENT OIL JOBBER? 


Considerable effort has been expended to convince the Congress that the inde 
pendent gasoline retailer or dealer (service station operator) is the only small 
businessman of the oil industry, and that everyone else who engaged in the in- 
dustry is big business or a tool thereof. Nothing could be further from the 
truth. 

An oil jobber is a marketer of petroleum products primarily engaged in whole 
sale distribution of gasoline to service stations, as well as the distribution of 
gasoline in bulk quantities to commercial consumers and farmers; in addition, 
jobbers distribute fuel oil to homeowners and commercial consumers. Most 
gasoline jobbers own one or more retail service stations, and either lease these 
service stations to independent dealers (retailers) or operate some or all of the 
stations with their own salaried personnel. Some so-called gasoline jobbers are 
in reality jobber-retailers. This category, which is in the minority, usually sells 
under their own brand, as distinguished from the nationally advertised brands. 
The jobber-retailer performs the function of storing and/or transporting gas0- 
line, but from a selilng standpoint, engages primarily in retail distribution 
through his own service stations rather than wholesale distribution to indepené- 
ent dealers. 

The oil jobbers play a vital part in the distribution of petroleum products 
is evidenced by the fact that they distribute approximately 85 percent of the 
household burning oil consumed, between 30 and 35 percent of the gasoline soll 
to service stations, and more than 50 percent of the petroleum fuels deliverel 
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to the farmers of the Nation. These are national figures and vary widely 
throughout the United States—jobbers having a larger percentage of the distri- 
pution in those States which do not have large metropolitan areas. 

The word “independent,” as it applies to an oil jobber, means that he owns his 
own bulk storage plant, trucks and other facilities necessary to distribute 
petroleum products, handles his own credit sales, and is not a subsidiary of or 
controlled by a so-called giant oil company. 

It is further noteworthy that the independent jobber provides the biggest 
outlet for the production of independent refiners, and any legislation which 
would have the effect of impairing the position of the independent jobber would 
also create an indirect impact on the independent refiner. This latter group 
also opposes S. 11. 

WHY 8. 11 AND WHAT IS ITS BACKGROUND? 


I consider it imperative that any Congressman or Senator, before conscienti- 
ously voting on S. 11 should know the background of this legislation, because 
within this history lie many of the answers to the potential dangers and implica- 
tions, particularly as applied to the independent oil jobbers and dealers. From 
the discussions which jobbers have had with their Congressmen and Senators, 
itis apparent that very few of these legislators know the real dangers which lie 
peneath this hoop skirt made of soothing language and misleading bromides 
such as “equality of opportunity.” 

The factors and circumstances leading up to S. 11 are as follows: The Robin- 
son-Patman Act, in substance, provides that any person engaged in (interstate) 
commerce cannot, in the course of such commerce, discriminate in price in his 
sales to customers who compete with each other if the effect of such discrimina- 
tion may be substantially to lessen competition or tend to create a monopoly. 
The act as currently written provides for some exceptions. It is one of these 
exceptions which in reality creates the issue involved in 8. 11. This exception 
provides that it shall be a complete defense to a charge of price discrimination 
if the person charged can show that the discriminatory price given was made 
in good faith to meet an equally low price of a competitor. It was with this 
latter exception that the trouble began. 

The Federal Trade Commission was of the opinion that the “good faith” de- 
fense was not an absolute defense and that even though a discriminatory price 
was given in good faith to meet an equally low price of a competitor, it would 
still be unlawful if the effect of the discrimination “may be substantially to 
lessen competition or tend to create a monopoly.” This interpretation by FTC 
was carried forward in the now famous case of the Federal Trade Commission v. 
The Standard Oil Company of Indiana, a case which went up and down through 
our Federal court system for about 18 years, finally being decided in favor of 
Standard. The facts in the case were that Standard transported gasoline manu- 
factured in Indiana into the Detroit area where it was stored in Standard’s 
terminal storage facilities. From this point, Standard sold to (1) retail service 
station operators throughout the city of Detroit, delivering the product in Stand- 
ard’s tank trucks to such retailers, and (2) to four jobber customers who did 
business in the same area. These jobbers, Ned’s, Stikeman, Wayne, and Citrin- 
Kolb, performed the function of transporting the gasoline purchased from 
Standard either to their own bulk storage facilities for redistribution, or direct 
to retail outlets. In the case of Standard’s retailer customers, Standard per- 
formed the function of transporting and financing credit sales, while these job- 
ber customers performed the same function in their own distribution systems. 
Rach of these jobbers, sold a percentage of their gasoline at retail, through their 
own service stations, as well as performing the function of wholesale distribu- 
tion to other independent retailers. In 1939, Wayne sold 7.6 percent of its 
gasoline purchases from Standard through its own retail outlets, and 14.2 per- 
cent in 1940. Citrin-Kolb in 1936 sold 29 percent of its gasoline at retail, 15 
percent in 1937, 7 percent in 1938, 10 percent in 1939, and 6.5 percent in 1940. 
Stikman’s gasoline sales in 1936 were 27 percent at retail, 9 percent in 1937 and 
in 1938 0.3 percent. Substantially, all of Ned’s gasoline purchases from Standard 
were sold at retail through their own outlets. 

Ned’s, as well as some of the other jobbers, were retailing to customers through 
their salaried outlets in some instances at prices less than their own retailer 
customers, or the retailer customers of Standard. There is considerable dispute 
as to whether or not the lower retail prices of some of these jobber customers 
were caused by the jobbers being forced to meet the competition of cutrate 
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retailers in the city of Detroit or whether one of the jobbers in their retail opera. 
tions initiated the cutrate practice. Standard was charging its jobber customerg 
1% cents per gallon less than it charged its retailer (dealer) customers to whom 
Standard delivered the gasoline. 

FTC took the position that since these jobber customers were reselling a part 
of their gasoline purchased from Standard at retail in competition with Stand. 
ard’s retailer customers, the price differential of 144 cents per gallon was dis. 
criminatory and such discrimination enabled the jobber customers to sell at 
lower prices, thus lessening competition in the Detroit area. Among other 
defenses, Standard showed that this price differential of 144 cents per gallon 
was made in good faith to meet equally low (and in some instances lower) 
prices offered to such jobber customers by Standard’s competitors in this areg, 
The Supreme Court in 1951 decided the basic issue when the Court, in substance 
stated that it was lawful for a seller to grant a discriminatory price in order to 
meet a competitor’s price even though the result of such discrimination might be 
to lessen competition. In brief, meeting competition in good faith was an 
absolute defense. This decision exploded the FTC interpretation of existing law, 
We now have S. 11 and H.R. 11, both of which seek to write into the Robinson- 
Patman Act the erroneous interpretation previously taken by FTC. 


WiiAT ARE THE PURPOSES OF S. 11? 


When one inquires of the proponents and supporters of S. 11 and H.R. 11 as to 
what the true purposes of the bill are, the responses are so vague or generalistie 
as to breed nothing but confusion in the mind of a person seeking answers that 
appeal to practical reasoning and the necessities of everyday business practices, 
These responses cover a wide range including platitudes, verbal bromides, ideo. 
logical theories, and a utopian concept of a proposed method of stifling big busi- 
ness on the one hand, while-elevating the position of the small businessman op 
the other. The bill itself is referred to as the “equality of opportunity” bill, 
Even a cursory examination of the potentials reflect that this is a gross misnomer 
and probably could better be labeled as the “end of opportunity” bill—parti- 
cularly insofar as it would apply to the independent oil jobber, and, in my judg- 
ment, the independent dealer. Others state that the purpose of the bill is to 
close existing loopholes in the Robinson-Patman Act and thus give that act 
the original intent of the Congress. A quick reading of the Supreme Court de- 
cision in the Standard case would reflect that if the provisions of this bill were 
originally intended by the Congress at the time the Robinson-Patman Act was 
passed, such intent was not apparent in the wordage of the act. The more 
common approach or explanation offered by proponents is this—‘“Big business 
is running small business out of business, and since we must preserve small busi- 
ness, it is imperative that we pass 8. 11 since the provision of this will accom- 
plish that objective.” This latter argument poses two questions. First, is big- 
business stifling small business—a question that would be answered in the affir- 
mative by many small businessmen—and secondly, and of more importance to 
the issue here, is the question of whether or not S. 11 would accomplish what 
its proponents say it would accomplish. This latter is the $64 question that this 
subcommittee and the Congress must answer. 

I think if the veils of demagoguery, bromides, and misinformation were elimi- 
nated, we would find that the true purpose of the bill is to establish and regulate 
business plateaus for the various segments of the American economy while at the 
same time guaranteeing that all competing merchants, whether wholesale or re- 
tail, purchase commodities of like grade and quality at the same identical price, 
If this is the real purpose, then it is the opinion of the independent oil jobber 
that the bill will not accomplish its objective, and when applied to the ramifica- 
tions of petroleum marketing it will cause more trouble than aid; will ultimately 
destroy the function of the jobber in the industry; and in general will do more 
to stifle free competitive enterprise than to promote this principle which has 
been the backbone of our American economy. 


WHY DO INDEPENDENT OIL JOBBERS OPPOSE 8. 11? 


Before proceeding to answer the question of why independent oil jobbers 
oppose S. 11, I think it necessary to point out that a group of State and re 
gional jobber associations filed an amicus curiae brief when the Standard case 
was originally heard before the Supreme Court, and their counsel argued in 
opposition to the very issue presented by S. 11. Subsequently, when I became 
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counsel for the National Oil Jobbers Council, I filed, with their authority, two 
priefs in opposition to the position taken by the Federal Trade Commission. 
The issue is not new to us, and we have fought it in every instance that it has 
peen before the courts, and now we again oppose it in the Congress of the United 
States. It is quite logical to ask, why does this group of independent small busi- 
pessmen oppose a bill purportedly designed to help them? ‘To fully appreciate 
our opposition, it is necessary that one knows the ramifications of petroleum 
marketing, and the varying marketing methods employed by some of the major 
oil companies as well as the independent jobbers. In general, we oppose the bill 
pecause we Can reasonably assume that if the erroneous interpretation previ- 
ously taken by FTC now becomes law, then the other arguments of FTC, ad- 
yanced in the Standard case, including the order issued by FTC against Stand- 
ard, would become appropriate and legal. If such came about, the function of 
many jobbers will be eliminated and that of many other jobbers would be ulti- 
mately eliminated or curtailed to such an extent that continued existence would 
pe almost impossible. 

The FTC order in the Standard case, in substance, said: (1) That Standard 
should cease and desist from selling to any of its retailer customers at a price 
less than it sold to other retail customers, and (2) that Standard should cease 
and desist from selling to any of its retailer customers at prices higher than 
Standard’s jobber customers charged their own (jobbers) retailer customers 
who competed in the same area of competition. Now, how could such an order, 
applied in the future, affect the independent jobber? There are many instances 
in the country where oil companies such as Standard, sell to retailers direct 
while at the same time selling to jobbers who in turn sell to retailers in the 
same competitive area. Some of these jobbers operate one or more retail outlets 
of their own. Others do not operate retail outlets as a general rule, but from 
time to time may have to operate a retail outlet when one of their lessee dealers 
abandons the station, leaving it in the jobber’s hands for him to operate until 
he can obtain another dealer. In both instances, the jobber is in effect both 
wholesaler and retailer, and in this respect is in competition with his supplier’s 
retailer customers. Under 8S. 11, FTC will undoubtedly take the position that 
the jobber’s supplier must charge the jobber the same price for gasoline which 
the jobber sells at retail as the supplier charges its retailer customers, this, de- 
spite the fact that the jobber performs the additional function of storage and 
transportation. To require a person who performs the function of storage and 
transportation of gasoline to pay the same price as one who has the gasoline 
delivered to him would be untenable and inequitable. This would be true even 
though a functional discount were allowed, if such discount did not allow a 
profit for the performance of the additional function. 

Most jobbers began in the oil business as service station dealers, and over a 
period of time became jobbers. Many of them still retain and operate that 
original service station in competition with other dealers to whom they sell at 
wholesale. Although the average jobber, in his retail operations, does not under- 
cut the price of the dealer customers to whom he sells at wholesale, FTC could, 
under 8. 11, proceed against the jobber’s supplier, and possibly the jobber be- 
cause “the effect of discrimination” in these cases of dual distribution “may 
be substantially to lessen competition.” In brief, under §S. 11, if the power to 
lessen competition exists by virtue of legal price discrimination, grounds for 
a complaint by FTC will lie even though the power has not been exercised. 

As another example, let us assume that a jobber is selling gasoline in the 
city of Detroit where his supplier is also doing the same. The dealer customers 
of both jobber and supplier compete for the consumer business. Suppose the 
jobber has a station leased to a dealer, and the dealer abandons the lease, leaving 
the jobber with a station on his hands that would either sit idle or be operated 
by the jobber’s salaried personnel until another dealer could be found. If 
§.11 is enacted, neither the jobber nor his supplier could risk the latter opera- 
tion for fear that the supplier’s dealer customers might file a complaint against 
the supplier for selling to the jobber, temporarily engaged in retailing, at a 
lower price than the supplier charges to its dealer customers. Let us assume 
another instance which is quite prevalent in the industry to the instance where 
a jobber may have a franchise to distribute his supplier’s brand of gasoline in 
one county and his supplier sells direct to dealers in the adjoining county. The 
jobber’s dealers must compete with the supplier’s dealers on those roads which 
intersect the two counties. Although jobber and supplier are not selling to 
competing dealers in the identical geographical area, nevertheless, the dealers 
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of both are competitors, and the same problems would be created as if they were 
selling in the same geographical area. The recent action of FTC in the Pure 
Oil Co. case has the whole industry in a quandary as to the limits of a competi- 
tive area. In that case, Pure Oil was selling direct to dealers in the city of 
Birmingham. Price disturbances created by others in the area were costing 
Pure’s dealer customers a loss in their volume of business. Pure reduced its 
price to all of its dealer customers in the city of Birmingham, some of which 
customers in turn reduced their retail prices to meet competition, and others did 
not reduce their retail prices. One of the FTC charges against Pure was that 
Pure, in granting lower prices to its dealers in Birmingham than it grants to 
other dealers throughtout the United States, was guilty of price discrimination, 
A trial examiner of the Federal Trade Commission held that Pure was in. viola. 
tion of the Clayton Act, as amended by the Robinson-Patman Act, when it re 
duced the tank-wagon price of gasoline to all of its dealers in the Birmingham 
area. The recommended order in this case would prohibit Pure Oil from dis- 
criminating “by a price reduction in any market where respondent (Pure) 
is in competition with any other seller, unless it proportionately reduces its 
prices everywhere for the same quantity of gasoline.” We can only assume 
from this that the area of competition, as interpreted by the examiner for 
FTC, for any seller extends to the limits of the area within which it sells, 
whether that be one city, one county, one state, or the whole United States, 
Such a position is obviously contrary to all the concepts of competition and trade 
within the country. 

Let us now look at the second part of the FTC order in the Standard cage 
referred to and apply it to a jobber and his supplier where the jobber does not 
engage in any retailing operations and limits his activities to selling at whole. 
sale to dealer customers who compete with dealer customers of his supplier, 
Under the FTC order, (in the Standard case) this would require that the jobber’s 
supplier could not charge its dealer customers any more than the jobber charged 
his dealer customers. The result of such a situation would be that the supplier 
would have to check every day to ascertain the lowest price the jobber wags 
charging any dealer, and the supplier would have to adjust its prices to its own 
dealers to that lowest price. The only alternative would be for the supplier to 
exercise price maintenance over the jobber which would undoubtedly be de. 
elared illegal. What major company, or independent refiner for that matter, 
could run the risk incident to such a situation? There are some dreamy-eyed 
ideologists who think that under such circumstances, the major company sup- 
plier would withdraw from wholesale distribution and leave the field open to 
independent jobbers. While we would like to see such a situation created, only 
an idiot could expect to see it happen; in fact, the reverse of the situation would 
be true, and the supplier would take over wholesale distribution and eliminate 
the jobber entirely. Mind you, there is nothing in 8S. 11 that would prohibit a 
major company from eliminating all of its jobbers and taking over the function 
of wholesale distribution entirely—certainly this would be the safer means of 
complying with the law. If it is the desire of this Congress to eliminate the 
independent oil jobber, their support of this bill would accelerate that end. 

One of the greatest weaknesses of the bill is that it will permit persons engaged 
in intrastate transactions to discriminate in price as desired, while imposing 
upon those who compete with them the requirements for nondiscrimination, if 
such competitors were engaged in interstate commerce, or purchase from those 
who do. 

Time will not permit me to relate the hundreds of other instances wherein 
jobbers as well as dealers, will be adversely affected by this legislation but it is 
hoped that you will recall the testimony of jobber witnesses who brought specific 
examples of what will happen to them. 

If someone is conscientiously looking for an unbiased study of the issue pro- 
posed in S. 11, and does not want to accept the views of those like ourselves 
who have a particular interest, it is suggested that they read the scholarly study 
by the editors of the Harvard Law Review who concluded: “The jobber will 
suffer most by the enforcement of (the FTC order). He will either be eliminated 
from the distribtuion process by his supplier or suffer a limitation of his free 
dom of action through some form of resale price maintenance.” (Notre: Fune 
tional Discounts Under the Robinson-Patman Act: The Standard Oil Litigation, 
67 Harvard Law Review 294, at pp. 311-312.). “Under the Standard Oil order 
the jobber must either abandon his retail operations or comply with the rela- 
tively burdensome dual function procedures and pay the higher tank wagon 
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price on part of his gallonage.” (id. at p. 313). “More serious to the jobber is 
the fact that his very existence is in jeopardy as a result of (the FTC order). 
Because of the extremely delicate position in which that order places the sup- 
plier, a supplier might find the risks so great that he will stop using a jobber 
distribution channel. This would seem an unfortunate result. The greater 
assistance which jobbers give to retailers tends to reduce the large number of 
pusiness failures, and jobbers may operate with efficiency equal to or greater 
than that of their suppliers.” (id. p. 314.) 

“The Standard Oil litigation affords a typical illustration of the questionable 
and unexpected economic consequences which may result from the Robinson- 
Patman Act. Although jobbers and integrated retailers undoubtedly perform 
useful economic functions, they may find themselves cut off by major suppliers 
or deprived of the discounts which are necessary to permit them to incur the 
eosts of their additional distributive functions. At the least, they may continue 
in business only at the cost of considerable inconvenience and loss of economic 
freedom.” (d. at pp. 316-317.) 


Conclusion 


The independent oil jobber is quite aware that the big within the petroleum 
industry have become bigger, and that the functional position of the jobber is 
under serious threat. We are also aware of the plight of many dealers, since 
dealers are our customers, and when they fail we lose a customer. It is our firm 
belief that unless the big within this industry reappraise their marketing prac- 
tices and policies, and further expand utilization of independents under more 
equitable conditions in all phases of petroleum marketing, they are headed for 
some sort of governmental regulation. It has been the policy of the people I 
represent to attempt in every way possible to work out our problems within the 
framework of the industry without resorting to the extreme process of asking 
legislative aid. Our efforts in this regard, while by no means completely suc- 
cessful, have produced constructive results. It could well be that we may be 
forced, at some time in the not too distant future, to come to this Congress ask- 
ing that the tentacles of the big be cut down to proper size. While I hope a new 
sense of responsibility on the part of those who dominate the industry will pre- 
elude this necessity I am very much afraid that their greed and shortsighted- 
ness may preclude their taking steps to reverse some of their practices as quickly 
as is necessary. It is a certainty that the big within the industry have for many 
years now been begging for Government regulation. 

I think the failure to enforce antitrust laws has contributed more to permit- 
ting the big to take over the little than failure to enact new laws. 

It is our further opinion that the issue before this subcommittee is not whether 
tbe big are taking over the little—that would be conceder by many small busi- 
nessmen—but rather whether or not the provisions of S. 11 are good legisla- 
tion to stop that encroachment, and further, whether or not such legislation 
would hurt more small business than it would help. I will repeat again what I 
said to this subcommittee before—if the time has come where we must resort to 
the extreme expediency of burning the house to kill the rats, let us first be sure 
that we have removed the women and children from the premises before the 
blaze is set. In our judgment, while this bill might kill or curtail some of the 
rats, it would also consume many innocent small businessmen. Surely, legisla- 
tion which would do this is not good for our small business economy; surely, 
legislation with the potential presented by S. 11 with its incident confusion, mis- 
understanding and untold legal implications should not be passed merely be- 
cause there are some who Say it is the panacea to cure all the ills of the small 
businessman. You cannot, by legislation, convert a bad businessman into a good 
businessman. This bill would put a premium on inefficiency, stifle initiative, 
hobble the system of free competitive enterprise, and curtail the right of a man 
to preserve his business by way of meeting the price of his competitors. If, 
after considering all factors related to S. 11, you are still of the opinion that 
some legislation must be passed to assist the small businessmen of our Nation, 
it is our suggestion that this subcommittee, utilizing an adequate and practical- 
minded staff, make a thorough investigation of the current problems of small 
businessmen, and after hearing all sides, then submit comprehensive legislation 
of such a nature that will curb the encroachment of the big, but at the same 


time preserve for our people the principles of free competitive enterprise on a 
reasonable basis. 
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(EXHIBIT) 
MEMBER ASSOCIATIONS OF THE NATIONAL OIL JoBBERS CouNCcIL 


Alabama Petroleum Association, Inc. 

Arkansas Independent Oil Marketers Association 
California Petroleum Marketers Council (Jobbers Division) 
Colorado Petroleum Marketers Association 

Connecticut Petroleum Association 

Empire State Petroleum Association 

Florida Petroleum Marketers Association, Inc. 

Georgia Oil Jobbers Association 

Illinois Petroleum Marketers Association 

Independent Oil Men’s Association of New England 

Indiana Independent Petroleum Association, Inc. 
Intermountain Oil Jobbers Association 

Iowa Independent Oil Jobbers Association 

Kentucky Petroleum Marketers Association (Jobbers Division) 
Louisiana Oil Marketers Association (Jobbers Division) 
Michigan Petroleum Association 

Mississippi Oil Jobbers Association 

Missouri Petroleum Association 

Nebraska Petroleum Marketers, Inc. 

North Carolina Oil Jobbers Association 

Northwest Petroleum Association 

Oklahoma Oil Jobbers Association 

Oregon Independent Gasoline Jobbers and Distributors Association 
Pennsylvania Petroleum Association 

Petroleum Marketers Association of New Mexico (Jobbers Division) 
South Carolina Oil Jobbers Association 

South Dakota Independent Oil Men’s Association 
Tennessee Oil Men’s Association 

Texas Oil Jobbers Association 

Wisconsin Petroleum Association 

Wyoming Oil Jobbers Association 


Senator Kreravuver. I have been advised Mr. Richard C. Belser has 


a short statement. Your statement will be printed in full in the record, 
Do you want to tell us about it, sir? 


STATEMENT OF RICHARD C. BELSER, EXECUTIVE SECRETARY AND 
GENERAL COUNSEL, ALABAMA PETROLEUM JOBBERS ASSOCIA- 
TION 


Mr. Betser. Yes, if I may. 

Senator Keravver. I believe you were with us in the last Congress, 

Mr. Betser. Yes. 

Senator Kerauver. We will note in the record where you testified 
before. 

(Mr. Belser’s testimony begins on page 449 of the 1957 hearings.) 

Mr. Betser. To eliminate who I am and what have you, I will just 
begin my statement and read it. 

I am glad I was permitted to testify but I feel very much like I am 
seeing a double feature twice in coming here to testify before your 
committee and I might add that I have the feeling that I am ace- 
complishing just about as much as I would if I did see a double feature 
twice, but as long as there are a few of us who believe in private enter- 
prise and competition, at least we will have some hope that this good 
country will not become a Socialist state. As long as the Government 
keeps us on the merry-go-around and is sponsoring the biggest give- 
away program, I do want to stand up and be counted as being against 
such a program. Frankly, I would certainly like to see the Federal 
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Government back up somewhat and allow the States to attend to their 
own problems and allow business to stay competitive and healthy 
and not dependent on a governmental crutch. 3 

Now as I understand 8. 11 in this 86th Congress the language has 
been changed somewhat from the language used in S. 11 during the 
85th Congress and it is my understanding that this amendment pro- 
vides that the good faith defense when proved would prevail, unless 
the evidence would affirmatively show that the defensive price varia- 
tion may affect competition. Now the person accused of violating this 
Jaw would only be required to prove that his price variation was 
made in good faith to meet the equally low price of some competitor. 
Then the burden would shift to the Federal Trade Commission to 
show that the price variation—even if it was made in good faith— 
might adversely affect competitors. A decision that this price varia- 
tion might have such an effect would as I understand it nullify the 
good faith defense and lose the case for the businessman, who relied 
on this justification. Frankly, even though the bill is amended, in 
my opinion the amendment makes no change on the general effect 
of S. 11 as we knew it during the 85th Congress. 

In Alabama there are approximately 211 different municipal taxes 
on gasoline. We have 67 counties in the State of Alabama and there 
are 13 counties which have county gasoline tax, in addition to the 
State and Federal gasoline tax, and if S. 11 were passed it certainly 
would hinder competition in Alabama as I would like to point out 
to this committee. A very good friend of mine, in Montgomery, 
Mr. Tom Jones, sells gasoline in Montgomery County and in the ad- 
joining county. Now, in going from Montgomery County to Elmore 
County, all you have to do is go across the river which is about a 
good city block. We, in Montgomery, have city tax, county tax, 
State and Federal tax. The tax structure between the city of Mont- 
gomery and Elmore County changes six times. We question the 
fact that if S. 11 is passed and we have this tax structure would 
we still be able to meet competition as we are doing it today. For 
instance, Mr. Tom Jones, who I referred to a few minutes ago, has 
a filling station that is on the edge of the northernmost point of 
Montgomery County. There is about a 2 cent variation between his 
station and the station right across the river. His station, in order 
to keep his own margin of profit, would be two cents higher in price 
than the gasoline across the river; however, Mr. Jones is a good 
businessman and he realizes that sometimes he has to lower his price 
to stay competitive with the man across the river and he will drop 
his gasoline price at that filling station he owns, two cents. Now 
Mr. Jones has about 35 or 40 filling stations located in other areas 
which are not. affected by this peculiar tax structure and frankly if he 
cannot adjust his price at his filling stations by the Alabama River 
to meet. competition of those filling stations just across the river, we 
wonder whether or not he would have to reduce the price at the 
other 35 or 40 filling stations 2 cents a gallon in order to meet the 
unreasonable burden that S. 11 will require him to meet. We feel 
that he will either have to reduce his price at all stations, which he 
cannot do or he will have to sell the filling station by the river 
because it would not be practical for him to have a filling station a 
block away from 15 or 20 others with a 2-cent price differential, 
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and not be able to reduce the price at the one by the river without 
reducing it to all other stations. Now in that situation it would 
affect a number of people that I know in our State. I could give 
an example from almost every county and every city in the State 
of Alabama, where this particular situation would exist; however, 
for the sake of brevity I just wanted to mention and give you a 
concrete example of what we would be faced with in Montgomery 
County and in our adjoining counties because almost every county 
has a different tax structure. Unfortunately we have no uniform tax 
law in the State of Alabama concerning gasoline and because of this 
I feel that it would make it doubly hard on us. 

There is another situation that would affect a jobber when you 
have an intrastate operation of gasoline, that is when you have a re- 
finer within the State that sells in the same State. I understand 
this bill will not affect an intrastate operation. If one person has a 
jobber operation that is intrastate and his competitor has an inter. 
state operation, then the jobber in intrastate can reduce his prices ag 
he sees fit and if a competitor in interstate has a filling station ad- 
joining or in competition with one of the intrastate dealers and the 
intrastate dealers reduces the price, then the interstate dealer in order 
to meet that price would have to reduce the price to all of his dealers 
in order not to violate the provisions of S. 11. 

I think it would be the worst kind of discrimination to pass a law 
that would permit the businessman whose product came from an in- 
trastate source to carry out pricing practices that were sternly for- 
bidden to a businessman whose product came to him in interstate 
commerce. The intrastate man would have the complete upperhand 
and he would know it. He could launch a price attack on his com- 
petitors’ business at any time, well aware that S. 11 deprived his com- 
petitors of the elementary right of self-defense against such an attack. 

It is quite possible that this intrastate marketer would be a far 
larger operation—in the oil business, at least—than the independent 
jobber or dealers who would be made his helpless victims by this bill. 

Since we jobbers depend on the support of our neighbors to earn 
a livelihood, we are also enlightened enough to be concerned about the 
impact of S. 11 on other businesses. The postwar development of 
Alabama and other Southern States has opened up new opportuni- 
ties for oil jobbers and other business people. These opportunities 
could be greatly impaired and perhaps largely eliminated by the ef- 
rect of S. 11 on the right to absorb freight charges to sell in distant 
markets. 

I do not think that anyone can say they are an expert on this bill, 
because there is too much difference of opinion as to what the effects 
of this bill would be. If no one knows what effect it is going to have, 
we should find out much more before it is passed. 

If the bill passed and some of our local industries were forced to 
cut their payrolls or shut down entirely because they could not com- 
pete in the population centers to the north, the resulting unemploy- 
ment would show up right away in our sales and the sales of other 
local business people. 

I wonder if some of the advocates of S. 11 have really thought 
through what it would mean in their wholesale and retail businesses if 
S. 11 put hundreds, perhaps even thousands, of their neighbors and 
customers out of work. 


— &_~. ————— 
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I, for one, don't want to see the South go back to being the country’s 
“have not” section, and I think that is exactly where S. 11 would put 
the South. This is another reason why I oppose this bill as an enemy 
to all the hard-won economic gains we have made over the years. 

I would never support any bill that could legislate a depression in 
Alabama, and that, in my opinion—based on the testimony of legal 
experts—is what S. 11 could do. = 

I have nothing else to say about this bill and frankly what I have 
said will be like water poured on a duck’s back and another thing I 
can’t understand is how in the world our two Senators from our State 
have endorsed the bill, but as I wrote both of them in early February, 
if they think socialist legislation is what we need I guess that is the 
Senator’s business. 

Senator Kerauver. I don’t think you have shown very good taste 
in referring to your Senators in that language. . 

Mr. Betser. Well, | had correspondence with them on it. 

Senator Keravuver. I think they have done a great deal for the 
South, and for the country. They are not here to answer you, but 
I will answer you for them. 

Mr. Betser. Well, I have talked to them about it. 

Senator Krravuver. Just one observation: the practice of jobbers 
selling at different prices because of the difference in the tax structure 
enables service stations to sell at about the same retail price? 

Mr. Betser. There is a situation that would develop. We are not 
particularly concerned with the taxes, but the ability of a man to re- 
duce when he has to reduce to meet the competition, the market gets 
soft and he would have to reduce the price to one station in order to 
meet this tax problem we have. 

Senator Kxeravuver. In order to enable that station to sell like the 
others. But as long as he is doing that, and they are selling like the 
others, then there is no injury to competition, is there ? 

Mr. Brextser. Well, what would happen is, as we see it, if this bill 
were passed, if he has one station that is located on the county line, 
or close to a county line and he feels it is necessary for him to reduce 
the price during a particular period at that one station in order to be 
on equal market, even though his price’s margin of profit is shrunk, 
we feel like this bill would make him reduce it to the other stations 
that are not in the affected area. 

Senator Kerauver. That is not correct. 

Mr. Betser. What could he do, sir? 

Senator Krrauver. He reduces it in order to sustain competition, 
not to destroy competition. 

Mr. Berser. It would be permissible then for a man to reduce the 
price in one area and not reduce it in other areas under those fact 
situations ? 

Senator Keravver. As long as it doesn’t substantially lessen com- 
petition. 

Mr. Berser. Who would have to prove that competition was sub- 
stantially lessened ? 

Senator Kerauver. The Government would have to prove it. 

Mr. Betser. How could they prove that something may happen? 
Would they have to prove that competition had been in fact lessened ? 
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Senator Krravver. They would have to affirmatively show that 
what is done may substantially lessen competition or tend to create a 
monopoly. 

Mr. Betser. Yes, sir. 

Senator Keravuver. Thank you very much. 

We will have the next witness, Mr. Ralph N. Pendergraft, past 
“nose of the Mississippi Oil Jobbers Association. We are glad to 
nave you, Mr. Pendergraft. You have testified here before and refer. 
ence will be made to your testimony so we can have the benefit of it 
Your whole statement will be printed in the record. 


STATEMENT OF RALPH N. PENDERGRAFT, PAST PRESIDENT, 
MISSISSIPPI OIL JOBBERS ASSOCIATION 


Mr. Penpvererart. In the interest of time, I think I would like to 
make a few remarks on my statement and then present the statement 
for the record and spend a little time talking about this predatory 
business that Mr. Ellis alluded to, and how it is operating against 
me and the other jobbers. 

Senator Keravver. Yes, the subcommittee would like to hear from 
you about that. 

(Mr. Pendergraft’s previous testimony begins on page 374 of the 
1956 hearings and page 523 of the 1957 hearings. ) . 

Mr. Penvercrarr. There is one thing I want to touch on here, I 
have included in my statement an excerpt from Report No. 2010 in the 
85th Congress, page 25, the following: 


* * * Tf the bill becomes law, an order could be appropriately issued which 
would give the jobber greater freedom to establish his own resale price. More 
over, such an order could cause his price to affect the oil company’s resale price, 
This could result, for example, if the jobber’s price to his service station was go 
much lower than the oil company’s price to its stations that competition between 
the stations of the jobber and those of the oil company was substantially less- 
ened. In that event, if the discrimination cannot be excused on the grounds 
of good faith, the injury to competition could be avoided by the oil company 
lowering its price to its station. 

It can thus be seen that S. 11 would give the gasoline jobber the potential 
power, by lowering his price to his service stations, of making his supplying 
oil company lower its price to its competing service stations. The oil companies 
have expressly or impliedly informed their jobbers that they will not be per- 
mitted to have this power and that, to prevent them from having it, they will 
be eliminated if S. 11 becomes a law. This is the reason why gasoline jobbers 
assert that the bill will force them out of business. 


—~ 
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Now, I sell a product refined by the Continental Oil Co. and sold | 


under the name of Conoco, the hottest brand going. They have so | 


informed me and I know of many other jobbers in our State that have 
so been advised, that if S. 11 passes that they wouldn’t sell them. So, 
if I stayed in the business, it would be necessary for me to operate 
as an independent. I am an independent businessman but I sell a 
major oil company’s product. 

Mr. Drxon. Do you mean your suppliers told you, irrespective of 
what S. 11 does, if it passes, as far as they are concerned, they are 
going to discontinue you as a jobber ? 

Mr. Penpercrart. Jobber as such. 

Senator Keravuver. Who was it told you that ? 

Mr. Penpvercrarr. Well, several of the 
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Senator Keravuver. Let’s get their names. I want to get their 
names. 

Mr. PenvercraArFtr. Well, Mr. Clair Reed. 

Senator Keravuver. Was he with the company ? 

Mr. Penvercrarr. He was the regional market division manager. 
He has just retired. 

Senator Kerauver. Who told you who is now with the company ? 

Mr. Penvercrarr. Well, they have a new management. 

Senator Kerauver. Who told you who is now with the company ? 

Mr. Penvercrarr. Well, Mr. Ted Abernathy. 

Senator Kerauver. Who is he? 

Mr. Penpercrarr. He was the assistant regional marketing man- 
ager. 

Senator Krravver. Is he the regional marketing manager now? 

Mr. Penvercrart. No, he is in the regional marketing manager’s 
office. I don’t know just what his duties are now, but they have had 
a reorganization in their business recently. 

Senator Kerauver. They told you that if S. 11 passed, you were 
through ? 

Mr. Penvercrarr. That is what their legal counsel had so advised 
them. And the best legal counsel that we have been able to get our- 
selves in Mississippi has so advised us that they couldn’t sell us for 
the reason that is outlined in this. But I wouldn’t have to get out of 
the oil marketing business, I could go independent. But I wouldn’t 
choose to do that. I chose to sell a major brand product. 

Mr. Dixon. Let me see if I can understand you. Today, legally, 
you are independent. You are an independent businessman. You 
are a jobber. 

Mr. Penvercrarr. Of branded merchandise. 

Mr. Dixon. Of branded merchandise. If you as an independent 
businessman decided to sell your gasoline to your retail gasoline sta- 
tion customers at a lower price than your supplier was selling it to his 
own retailer customers, so that those stations of your customers could 
resell it to the public cheaper, did they tell you if you were to do that, 
they would put you out of business or wouldn’t maintain you as a 
jobber ? 

Mr. Penpercrarr. You mean if I was to do that now ? 

Mr. Drxon. Yes. 

Mr. Penvercrart. Sell at a lower price ? 

Mr. Dixon. Yes. Than they are selling to their stations direct. 

Mr. Penvercrarr. I know they wouldn’t renew my contract if I 
did that. 

Mr. Dixon. That is pretty plain. In other words, they are telling 
you that if you exercise independent judgment to that effect, they 
don’t need you any more. 

Mr. Penpvercrarr. Well, I have to operate within the scope of good 
business judgment with the people that I do business with as asso- 
ciates and competitors. 

Senator Keravuver. All right. 

Mr. Penpercrarr. Now, let’s talk about this predatory pricing 
business a little bit and the way it is working down in my State. 
We have a situation, say, Hudson for example, he has one service 
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station there. In 1956, one time he just cut the price 5 cents a gallon 
without any warning at all. 

Mr. Dixon. Where does he get his gasoline from, sir? 

Mr. Penpercrarr. He was buying his gasoline from Republic at 
that time, at a river terminal at Greenville, Miss., and so we talked to 
Mr. Harry J. Babcock about it over at FTC, and he said to get all 
the information and have a certified public accountant of some—at 
least one little jobber that was affected, and be sure that that figure 
was correct according to his income tax returns and so forth, and 
send him the facts. That is exactly what we did. It showed that 
little independent jobber, legally owned jobber, with four or five 
independent stations, was losing between 214 and 3 cents a gallon, 
as I recall, to meet Hudson’s price. So, Mr. Babcock sent two FTC 
representatives there and interviewed everyone—I mean he sent them 
right quick, too. He interviewed there for 2 or 3 days, and he was 
furnished information that demonstrated clearly to him that unless 
Hudson Oil Co. was buying gasoline at a substantially lower price 
than we jobbers in Jackson, Miss. was buying it, why that he was 
making one of those predatory moves that Mr. Ellis discussed to build 
the volume of this one station that wasn’t selling enough gasoline to 
pay his light bill. 

Well, about 3 or 4 days later, Mr. Hudson raised his prices, and so 
that is not the first time that Mr. Hudson has had that to happen 
to him. FTC has investigated but if he raises his price, then FTC 
just don’t—they don’t prosecute because the thing was cleared up. 

Well then, several times Hudson has put on weekend specials, and 
dropped prices as much as 5 or 6 cents a gallon and would do it late 
Friday afternoon and take it out Monday morning, open wp Monday 
morning with the regular price. And the Sitman Oil Co., Sitman 
owns one station there in the city, and they follow the same practice. 
About 2 weeks ago they cut the price about 5 cents a gallon just for 
the weekend. 

Senator Kerauver. Mr. Pendergraft, I want to thank you very 
much, 

(The full prepared statement of Mr. Pendergraft is as follows:) 


STATEMENT OF RALPH N. PENDERGRAFT, PAST PRESIDENT OF MISSISSIPPI OI 
JOBBERS ASSOCIATION 


The Mississippi Oil Jobbers Association continues to oppose S. 11, a position 
which we share with oil jobbers’ associations in other States. Our reasons are 
very simple and very plain. 8S. 11 would put us out of business. 

We recall that the Robinson-Patman Act, which S. 11 proposes to amend, 
was enacted by Congress in 1936, in the hope of restraining the growth of 
ehainstores. This act was a direct outgrowth of an investigation of the chain- 
stores conducted by the Federal Trade Commission in the 1930’s under instruc- 
tions from Congress. The Robinson-Patman Act was supposed to have been 
inspired by the findings of this investigation and was enacted by Congress 
with the sincere belief that it would protect the small businessman. 

Now we have legislation introduced to amend this act on the claim that 
the small businessman needs still more protection. And we find that this new 
legislation would have the direct consequence of wiping out one whole class of 
independent small businessmen—the oil jobbers of the United States. 

I cannot speak for other businesses because I don’t know enough about them, 
but I do know the oil business because I’ve been in it for some 35 years. And it 
is my belief that passage of S. 11 would have the effect of creating gasoline mar- 
keting chains—equivalent in the oil business to the A. & P. and Safeway and 
similar establishments in the food business. 
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You would be eliminating the gasoline jobber. You would be creating a void 
that must be filled one way or another. You would be putting such legal 
obstacles in the way of operating service stations by independent lessee-dealers 
as to make this present arrangement practically unworkable. So what alterna- 
tive would there be to salaried operation of service stations by attendants who— 
instead of being small businessmen—were salaried employees of chain operators * 

This is no Small businessman’s bill as far as the oil business is concerned. This 
is a death sentence for just about every small independent businessman who 
markets gasoline. The jobbers wouid get it first, but I am convinced that the 
service station operators—even those who now believe this bill is in their best 
interest—would soon find themselves being smothered to death by the restriction 
imposed by this legislation. For if the supplying company is forbidden to help 
a service station operator meet their joint competition then that service station 
operator is done for, the first time a price war breaks out in his area. 

Of course I am not the first person to comment on the adverse effect of S. 11 on 
small business people in the oil industry. Way back in December 1953, the 
Harvard Law Review published an article on the federal Trade Commission view 
in the Detroit case, a view which S. 11 would enact into law. In discussing 
the ways that the oil jobber would suffer from such an interpretation of the 
law, the article said, quote: “This result would seem anomalous since the 
statute (the Robinson-Patman Act) was designed to protect small businesses, 
and especially middlemen, from the economic encroachments of the large 
integrated retailer.” 

That was, indeed, the declared purpose of the Robinson-Patman Act. But 
the purpose of 8S. 11 has been made very clear to this country’s oil jobbers. If 
any of us ever had any doubts about the effects of this bill, those doubts were 
settled by the majority report on this legislation, submitted as Report No. 2010 
in the 85th Congress. On the subject of oil jobbers, this report on page 25 says: 
“* * * Tf the bill becomes law, an order could be appropriately issued which 
would give the jobber greater freedom to establish his own resale price. More- 
over, such an order could cause his price to affect the oil company’s resale price. 
This could result, for example, if the jobber’s price to his service station was 
so much lower than the oil company’s price to its stations that competition be- 
tween the stations of the jobber and those of the oil company was substantially 
lessened. In that event, if the discrimination cannot be excused on the grounds 
of good faith, the injury to competition could be avoided by the oil company 
lowering its price to its stations. 

“Tt can thus be seen that S. 11 would give the gasoline jobber the potential 
power, by lowering his price to his service stations, of making his supplying oil 
company lower its price to its competing service stations. The oil companies 
have expressly or impliedly informed their jobbers that they will not be permitted 
to have this power and that, to prevent them from having it, they will be elim- 
inated if S. 11 becomes a law. This is the reason why gasoline jobbers assert 
that the bill will force them out of business.” 

The jobber who could not see through the full implications of this statement 
would be a feeble-minded jobber indeed, and not competent to survive any time 
in this business, with or without 8. 11. 

Let’s consider this: We now have before us the Pure Oil case, in which a 
Federal Trade Commission hearing examiner has issued an order which would 
forbid a major oil company from lowering its price in one area unless it made 
a proportionate price reduction in every other place where it markets through- 
out the entire country. The company is appealing this decision, and this order. 
on the grounds that in the case in question it was meeting competition in good 
faith, No one knows whether it will be able to establish that defense, but the 
fact is that if S. 11 were on the books, the company would not even have that 
defense. 

So if S. 11 were on the books, and a local jobber reduced his price to his dealers, 
his supplying company would then, to comply with the amended Robinson-Patman 
Act, have to reduce its price to its dealers. Not just its dealers in that par- 
ticular jobber’s territory. Oh, no. Under the Pure Oil decision, the supplying 
company would have to reduce its price proportionately to all its dealers 
throughout its entire marketing territory just to meet the legal predicament 
that this one jobber had created for it. 

And if one jobber reduced his price to his dealers by 1 cent, and another jobber 
in another part of the country reduced his price by 2 cents, I don’t know what 
the supplying company could do. There just isn’t any way I can see that it 
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would avoid trouble with the Federal Trade Commission and possible treble 
damage suits. 

I should like to point out that if a company attempted to meet this problem 
by trying to dictate the pricing policies of its jobbers, that company would prob. 
ably be in violation of the Sherman Act and subject to criminal charges. 

So the simple truth is: 8. 11 wouldn’t make it merely awkward for a supply. 
ing company to do business with jobbers, S. 11 would make it impossible for a 
supplying company to do business with jobbers; S. 11 would make the oil jobber 
poison for suppliers. 

Last year’s majority report intimates that the suppliers could use S. 11 as an 
excuse to stop selling to jobbers. That’s ridiculous, of course. No company 
needs this drastic law as an excuse to stop distributing through jobbers. If 
they want to stop that system of distribution, they could do it now—any time 
they choose. They have marketed through jobbers and have worked with these 
small businessmen because they have found this an efficient means of distribut- 
ing their products. But 8. 11 leaves the companies no choice. It compels them 
to drop their jobber accounts. It deliberately and knowingly would eliminate 
an entire class of small businessmen, and would do so without a qualm. 

We know we're on the list for extinction by this bill. We've heard of similar 
complaints from other small business groups. We wonder how many others 
there are who still do not realize what this bill would do to them, and who 
might find out to their sorrow, too late, should this measure become law. [| 
understand that the Robinson-Patman Act itself turned out to be a big bundle 
of surprises for many small businessmen who found themselves penalized by 
a law that they thought was only meant to help them. Certainly the Detroit 
ease came as a great shock to oil jobbers throughout the country. Even with 
the hearings that have been held on §S. 11, and the wide discussions of it, I 
wonder how many business groups would be ambushed by the hidden, secret 
meanings of this legislation—if it became law. 

Since I testified against this bill in 1957, a minor amendment has been added 
with the phrase “unless the evidence affirmatively shows.” The purpose of the 
amendment, as I understand it, is to relieve the accused businessman of having 
to prove that a price differential he made in good faith could not have any 
effect on competition. It is a question of the burden of proof about the pos- 
sible effect of the price differential, which in some cases, I understand, has been 
put upon the businessman charged with violating this law. I submit that it is 
an un-American principle to place the burden of proof on the party charged 
with a violation of this or any other law to prove his innocence. 

The amendment is well-intentioned, and attempts to remove what could be 
one of the more flagrant injustices of this measure, but it does not in any way 
soften our objections to this bill. 

We believe in competition. We question the wisdom of any group of business- 
men runnig to Congress and asking to be protected from competition. We dare 
to dispute the fairness of a piece of legislation that would wipe out, literally 
exterminate, a whole class of businessmen, and I assure you we would feel the 
same way whether the oil jobbers were the victims, as we are in this case, or 
the independent grocers or the druggists—as they might be in some other case. 
We just don’t think that is right, and we feel it is doubly wrong when the 
legislation is offered under the pretense of helping small business people. 

When the Robinson-Patman Act was originally passed by Congress, back in 
1936, the majority report of the committee on the judiciary contained this state 
ment: 

“No business institution need have any fear of this legislation if it will con- 
duct its business honestly and without the use of unfair trade practices, and 
unjust price discriminations.” 

That is certainly a sensible principle to guide any piece of legislation. But 
S. 11 does not follow that principle. It gives the oil jobbers cause for the 
most extreme fear. It does this because, regardless of how honestly and legit- 
imately they conduct their business, this bill would destroy them. The be- 
havior and the intentions of the oil jobber and his supplying company do not 
enter into it at all. This bill would make it legally impossible for them to 
continue to do business. They could comply with this measure only by daily 
risking a violation of another statute—the Sherman Anti-Trust Act. 

The majority report on §S. 11, issued last year, distorts the testimony of a 
distinguished witness from the American Bar Association to bring in the word 
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91 


“monopolistic” * in connection with the arrangement between a typical jobber 
and his supplying company. But aside from this spiteful slap at the oil jobber, 
no effort is made to justify his extermination. 

I admit to being prejudiced, but it is my strong feeling that the oil jobbers 
of Mississippi and of the other States are useful and responsible citizens and 
that they deserve to survive. Unless someone can give a reason to the con- 
trary, unless someone can give an explanation of why it is considered to be 
in the public interest to wipe out this entire segment of small business, I 
maintain that the bill that would accomplish this purpose, 8. 11, should be re- 
jected in the 86th Congress as it has been wisely rejected in Congresses of the 
past. 

EXPLANATION 


When Edward R. Johnston testified against S. 11 on behalf of the American 
Bar Association in 1957, he made the following statement : 

“Well, I am not, of course, familiar with the oil industry or with the dis- 
tributor processes there. I have never represented, unfortunately, a big oil 
company. 

“But it would seem to me that this would be the logic of the situation. Those 
distributors, those wholesalers, can buy, I assume, from more than one sup- 
plier. In other words, I assume that they are not handling only one brand. 

“Of course, if they are handling only one brand, that introduces a different 
element into the case entirely, because that is a monopolistic situation. And 
I do not use that in any adverse sense, but it is a monopolistic situation which 
enables the seller, of course, to put his product into that particular distributor 
or jobber against everybody else.” (p. 1107 of hearing record). 

The majority report on 8. 11 said (p. 24): 

“It is extremely rare for either a jobber or a service station to handle the 
gasoline or other petroleum products of more than one marketing oil company. 
A spokesman for the American Bar Association in his testimony before the 
subcommittee described the prevailing exclusive relationship as monopolistic.” 

On page 25 of the majority report, this statement appears: 

“The exclusive relationship between a gasoline jobber and his supplier, 
which as noted, has been characterized as ‘monopolistic,’ gives to the supplier 
a significant degree of control over the jobber.” 


Senator Krerauver. We will stand in recess until 2:30 o’clock this 
afternoon. 


(Thereupon, at 12:15 p.m., the subcommittee recessed to reconvene 
at 2:30 p.m., of the same day.) 


AFTERNOON SESSION 


Senator Keracver. The committee will come to order. 


Mr. Pendergraft, you were telling us about some situations with 
reference to Hudson. 


Mr. Penpvercrart. Site. 

Senator Keravuver. S-i-t-e? 

Mr. Penpercrart. Yes, sir. 

Senator Kerauver. What is Hudson now? 


STATEMENT OF RALPH N. PENDERGRAFT—Resumed 


Mr. Penvercrarr. Hudson is a large chain, two men and a woman, 
two brothers and a sister. 


Senator Kerauver. A large independent? 


Mr. Penpercrarr. Yes, a large independent chain that operates in 
I think he claims some 18 States. 





1See explanation at end of statement. 
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Senator Kerauver. And you were telling about how at one place 
they would reduce the price and then, maybe on weekends, reduce jt 
for a while, and then they reached a certain volume and then would 
raise the price ? 

Mr. Penpererarr. Two cents. 

Senator Kerauver. Within 2 cents of the regular branded gas? 

Mr. Penpercrarr. That’s right. 

Senator Krravuver. Do they do that, in several places, all at the 
same time? 

Mr. Penpercrarr. Well, they don’t usually have more than one 
station in a town. 

Now we have another one down there. 

Senator Kreravuver. Stay on the Hudson case while we are at it, 
Anyway at their station in a particular town they do that, and you 
took it up with Mr. Babcock ? , 

Mr. PenperGrarr. Yes, sir. 

Senator Kerauver. He is with the Federal Trade Commission, 
You say he went down and investigated but did not bring any charge, 
for that was enough to get them to stop it for awhile. Then they did 
it again later on, is that right ? 

Mr. Penperorart. Yes. 

Senator Kerauver. Who do they get their gasoline from, sir? 

Mr. Penpercrarr. Well, different places in different States. 

Senator Keravver. In Mississippi, who do they get it from? 

Mr. Penvercrart. I so stated earlier. 

Senator Krravver. You said Republic, I believe? 

Mr. Penvercrarr. Yes, Republic Oil Co. 

Senator Kerauver. Do they get gasoline which they sell as an inde- 
pendent retailer cheaper than you get it as a jobber? 

Mr. Penpercrartr. No, not very much. 

Senator Krerauver. I mean any at all? 

Mr. Penpvercrarr. I don’t know what they are paying. He has 
this chain and he does not buy Republic altogether even in Missis- 
sippi, and I don’t know where he buys from in Tennessee and Ar- 
kansas and Texas, Oklahoma and the other States that he operates in. 

Senator Kerauver. Anyway you have an idea that he gets gaso- 
line at—— 

Mr. Penpercrarr. At pretty close to what I pay for it. 

Senator Keravver. Pretty close to what you pay for it? 

Mr. Penpercrart. Yes, sir. 

Senator Keravuver. And he is a retailer? 

Mr. Penvercrart. He is a retailer. 

Senator Kerauver. What do you think about that? 

Mr. Penvererart. I think if he would follow the formula that FTC 
says has been in force for many years and generally accepted in the 
industry of marketing his product. within 2 cents a gallon of the major 
oil company product, that he would be welcome anywhere that he 
wanted to operate his stations. 

But it is his predatory tactics of cutting the price 5 and 6 cents a 
gallon, which makes him 7 or 8 cents a gallon under the branded 
dealer, that is a poison. 

Senator Kerauver. Don’t you think the supplier plays a part in 
that too in selling him at a price that will enable him to cut? 
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Mr. Penpercrarr. I do not think so. 

Senator Kreravver. Do you know one way or the other? 

Mr. Penpvercrart. I am certain of this. 

I know the generally going price that other independents are pay- 
ing Republic for the gasoline, and they could not cut it 5 or 6 cents 
a gallon without sustaining a terrific loss. No, I don’t think that he 
is getting any discount. But here is what they will do you see. They 
will have a terrific loss at 1 station, but he will have maybe 200 or 
300 stations in other areas that he has a normal price and he is making 
money there, and he comes in and just raids the market until he gets 

ople to say “Well, this is my regular station here” and the price 
Taine to climb and it stays up. Then the volume begins to slip off. 
He will slam in a weekend special that is a total of 7 or 8 cents a gallon 
under the regular branded station lke Standard and Texaco dealers 
and Conoco dealers, and put a bunch of clowns out there with a few 
banjo players and whatnot singing hillbilly songs to attract them in 
and loud blaring horns. 

Then on Monday morning he puts the price back up. 

Senator Kerauver. Do you think it 1s fair for Republic and the 
other refineries to sell to him at the same price that he sells to the 
jobbers? Do you know of anybocly that does that? 

Mr. Penvercrarr. I’m sorry, sir, I didn’t get the question. 

Senator Kerauver. Do you think it is fair for the refineries to sell 
to Hudson or other independents for the same price they sell to you 
jobbers, and then to expect you to be able to sell to your retail stations 
on a profitable basis? 

Mr. Penpercrarr. We can do it. It is the unprofitable situation 
that we are complaining about, not the profitable. 

Senator Kerauver. I asked you if you thought that was fair? 

Mr. Penpererart. Yes, I think it is fair. 

Senator Krrauver. For a refinery to sell gasoline to a big inde- 
pendent retailer at the same price that they sell the same gasoline to 
a standard brand jobber and expect the standard brand jobber to sell 
to the retailer who must compete with the big independent. 

Mr. Penvercrarr. Well, they claim that they do not sell him the 
same gasoline that they sell to the jobber. 

Senator Keravuver. You know that is not true. 

Mr. Prenpvererart. I don’t know it isn’t true. I know we have very 
rigid inspection regulations in Mississippi and we have very high 
specifications on our product to the point that there literally isn’t any 
poor gasoline in the State of Mississippi sold today. 

Senator Keravver. If it is the same gasoline, do you think it is fair? 

Mr, Penpercrart. I wouldn’t go so far as to say that it is fair or 
unfair. I think that it is not a good way to do business. I think that. 
But that is not the thing that is causing us the trouble. 

I think let Hudson stay, let him stay. Let any other people who 
want to go into the independent business go in, put up as many sta- 
tions as you want but mark the price on a profitable basis. 

Senator Keravuver. Of course, this predatory practice you have 
described here is unlawful as it is now. 

Mr. Penpercrarr. All we need to stop that kind of thing is to en- 
force the laws we have now. 

39738—59——_-8 
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Now there is one other type of predatory practice which we have 
been to the Justice Department about, and they say that they can’t do 
anything about. 

Senator Krrauver. What is that? 

Mr. Penvercrart. That is the commercial consumer act that Mr. 
Otis Ellis discussed here this morning. In my county on January | 
of this year the county opens the bids and they buy gasoline and are 
required by law to buy from the man that bids low. They don’t 
usually exactly follow that. They may accept maybe three bids and 
buy from those. So the jobber margin in Mississippi is 314 cents on 
regular grade gasoline, and the low bid in that county was 3.9, and 
they went all the way up to 4% cents a gallon, so that is the major oil 
company selling to a commercial consumer account cheaper than he 
is selling to a jobber. 

Mr. Drxon. Mr. Pendergraft, while you are on that point, I might 
point this out to you, sir. Section 5 of the Federal Trade Commission 
Act makes unfair methods of competition in commerce and unfair 
acts or practices in commerce unlawful. Now, I want to question you 
on just what you are talking about. 

Mr. Penpvercrart. Yes, sir, I wish you would. 

Mr. Dixon. If I understand you, you don’t think that it is a fair 
practice for a supplier to sell you gasoline at one price, and then go 
right around behind you and take your customer away from you. 
That is what you are talking about. 

Mr. Penpercrart. That is exactly what I am talking about. 

Mr. Dixon. You don’t like that, do you? 

Mr. Penpercrart. No, sir. 

Mr. Drxon. Do you think it is fair? 

Mr. Penvercrart. No, sir. 

Mr. Drxon. You don’t think it is fair for a person to get you to 
invest sufficient money to go into business, and then take your poten- 
tial customers away from you, do you? 

Mr. Penvercrart. No. 

Mr. Dixon. Why don’t you go to the Federal Trade Commission 
and ask them to do something about it ? 

Mr. Penvercrart. I did. 

Mr. Drxon. What did they tell you? 

Mr. Penvercrart. They said it was a commercial account and they 
couldn’t do anything unless it was sold at retail, and the Justice De- 
partment said the same thing. We say that the present law, that is 
the interpretation that our legal department puts on it, but I think it 
will be a wonderful thing if this committee would develop that idea 
with the FTC and the Justice Department and if we need laws to 
strengthen the present law so that this kind of thing can be stopped, 
that this committee ought to be goldplated. 

Senator Kreravver. Mr. Pendergraft, we have written letters to the 
Federal Trade Commission about similar situations. Let me ask you 
something. Does this taking away your business unjustifiably sub- 
stantially lessen your ability to compete? 

Mr. Penvercrart. Yes, sir; they have taken over 150,000 gallons 
of business away from us in the last 3 years by this predatory pric- 
ing to commercial consumer accounts. 

Senator Kerauver. Then don’t you think S. 11 would help you? 
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Mr. Penvercrarr. Yes, but I wouldn’t have any gasoline to sell. I 
would be out of business. 

Senator Kerauver. You mean you are at their mercy? If you don’t 
do what they say, are you going to be out of business? 

Mr. Penpvercrarr. They say they ean’t sell me if S. 11 is passed. I 
say do something to save me. 

Senator Kerauver. That is what we are trying to do. 

Mr. Penpvercrarr. Do something to save me, I can’t meet these 
prices and stay in business. 

Senator Kerrauver. If selling to these people more cheaply than 
they sell to you lessens your ability to compete, it seems to be an un- 
justified discrimination. Of course, if you are afraid to do anything 

cause you are at the mercy of your refiner, then you are in bad 
shape. 

Mr. Penvercrarr. I am not a very easy one to get frightened. 

Senator Keravuver. You don’t look like you would be. 

Mr. Penvercrart. No, sir; I am not, but I think that we have been 
told by our attorneys, and I am not one, that if S. 11 was passed, 
that we would not have a source of supply from a major oil company, 
and I am a branded jobber. 

Senator Keravuver. That is propaganda which the big companies 
have put out all over the country. 

Mr. Penpererarr. Our own attorney so tells the Mississippi Oil 
Jobbers Association, and he isa very good one. 

Mr. Dixon. Mr. Chairman, I think I should say for the record 
that the practice that Mr. Pendergraft was just talking about of his 
supplier 

Mr. Penvercrart. That was not our supplier that was doing that. 

Mr. Dixon. A supplier. 

Mr. Penvercrarr. The Continental Oil Co. will not do that kind of 
thing. 

Mr. Dixon. Another major supplier will do it, will they not? 

Mr. Penpercrart. In Jackson, Miss. we have the Standard Oil 
Co. is operating on a salary. Gulf is operating on salary. Cities 
Service operates on a salary. There is three that bid under my 
costs, three names right there. 

Mr. Dixon. Do they have jobbers? 

Mr. Penvercrart. Not in Jackson. 

Mr. Dixon. They don’t? 

Mr. Penpercrarr. And they have very few jobbers in the State of 
Mississippi. 

Mr. Dixon. They sell direct to their retailers? 

Mr. Penpercrart. Yes. 

Mr. Dixon. Then of course, under the present law, what they are 
doing is picking different functional groups and selling to them at 
different prices. 

Mr. Penperorarr. Yes. 

Mr. Dixon. That is what your lawyer is talking to you about? 

Mr. Penpercrarr. Yes. 

Mr, Drxon. But in many areas where a supplier has a jobber, it is 
selling the same way to these favorite commercial accounts at a price 
that the jobber cannot meet. Do you think that is fair? 

Mr. Penvercrarr. No. 
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Mr. Cuumertis. Mr. Chairman, may I ask a question 4 

Senator Keravuver. All right, Mr. Chumbris. 

Mr. Cuumerts. Is it your fear then that if S. 11 should become the 
law, Continental would be forced to drop you and deal directly with 
the stations, like the other companies that you are referring to? 

Mr. Penpererarr. Yes. 

Mr. Cuumpris. In other words, Standard and the others do not 
have any jobbers in Mississippi and you are afraid that C ontinental 
might have to do the same thing to you if 8. 11 should pass ? 

Mr. Penvererart. Yes. 

Senator Krrauver. Of course, all they would have to do would be 
to sell fr and any other jobber you are competing with, on the same 
basis. I don’t see why that ought to cause them to quit their jobbers, 

Mr. Penpercrarr. When Mr. Ellis was on the stand here this morn- 
ing, you people had what I thought was a very thorough discussion 
on that very thing, and I could not even do it as well after hearing it 
this morning. It is already in the record but I stand on what he said 
about what S. 11 would do. 

That is what our attorney says it willdo. That is what my personal 
attorney says it will do. 

Senator Kerauver. All I can see that S. 11 would do is this: If 
you are jobber A and you are competing with jobber B, it would not 
allow your supplier to discriminate in favor of jobber B and against 
you; and it wouldn’t allow them to discriminate in your favor and 
against jobber B but just to treat you evenly. If that is going to 
cause them to quit doing business with you, then it is a bad situation. 

In other words, if they have to keep the right to unfairly dis- 
criminate even though it may substantially leebin, competition or tend 
to create a monopoly, then I think we are in a bad way. 

Mr. Penvererart. I think that one great fear that I have, if S. 11 
was passed, would be another type of operation entirely that would 
come into effect, and you see we are an oil-producing State, and thank 
goodness we are getting to be a pretty good sized one too, and we 
have some refineries in that State now and more are being built and 
more are planned to be built. 

Our attorneys tell me that oil produced in Mississippi, refined in 
Mississippi, and marketed in Mississippi by people that don’t market 
anywhere else except in Mississippi, that they can sell it at any 
price they want to sell it, and if he could do that then he could lower 
the price so it would be very profitable to him and there wouldn't 
be any way that my supplier could meet that price or anybody else 
if he operated across State lines. 

What about that, sir? 

Senator Kerauver. He could do it now and he could do it after S, 
11 is passed. 

Mr. Penpercrarr. He can meet it now. 

Senator Kerauver. That is, insofar as Federa] law is concerned. 

Mr. Penpercrarr. We could meet him now. 

Senator Krravver. You still could meet him. 

Mr. Penvercrarr. Could we extend without extending across State 
lines? 


Senator Keravver. S. 11 would require only that the lower price to 


meet him be extended to competing customers. 
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Mr. Penpercrarr. The cars on wheels, and you are talking about 
rolling from point A to point B and we are surrounded, we are 
pounded there by Tennessee, Arkansas, Louisiana, and Alabama, and 
we have quite a borderline situation and problem as it is now from 
prices. But they can get help to meet it now. Well, suppose that 
you just had an independent here operating wholly within Mississippi 
and he established his price at 5 cents a gallon below the normal re- 

tail price. Could a major oil company operating over in Mississippi 
near the line, for example, meet that price without going over into 
Alabama and giving it to his dealer across the line in Alabama? 

Senator Krravver. All he would be required to do would be to ex- 
tend the lower price to those customers 

Me. Drxon. In the competitive area. 

Mr. Penvercrarr. What is the competitive area? 

Senator Krrauver. Give the same price to those who are compet- 
ing with one another. 

Mr. Penpererarr. Yes, but the automobile is on wheels and it rolls 
from A to B and where does A start and stop and where does he 
get into B’s territory, then he has got C right on down the road. 
There is a chain reaction. 

Senator Kreravuver. I have been advised that different jobbers have 
their territories, so it shouldn’t be hard to define from actual expe- 
rience who is competing with one another. 

Mr. Penpercrart. Senator, in my statement here I allude to that 
Pure Oil case and it is the FTC’s contention that it applies anywhere 
that they have put a price structure in, that it applies anywhere. 

Senator Keravuver. ‘They came up here and explained that that was 
not their intention. W hat they had in the Birmingham case was the 
predatory pricing practice. 

Mr. Penpercrarr. That is what they were accused of. 

Senator Kerauver. That is what they found. 

Mr. Penpercrart. I think it was because an independent can’t live 
when he only has a 1-cent difference. 

Senator Kerauver. The case has been decided and that is what they 
found. 

Mr. Penvercrart. I didn’t know that. 

Senator Kerauver. And that is all they found. They found that 
the people in the next neighborhood to Birmingham were not affected. 

Mr. Penpercrart. In the Sun case in Jacksonville, Fla., that has 
not been decided yet. 

Senator Kerauver. That has been decided as far as the Commission 
motion to dismiss is concerned. 

Mr. Penpercrarr. I am familiar with that. 

Senator Kerauver. And they confined it to that competitive area. 

Mr. Penpercrarr. That is what the suit was about. They claim 
that Sun didn’t extend it far enough. 

Senator Krrauver. The case has been decided by the Federal Trade 
Commission, at least preliminarily. 

Mr. Penpercrartr. The preliminary decision has, I believe. 

Senator Kerauver. Anything else, Mr. Pendergraft ? 

Mr. Penvercrarr. That is all. I just wanted to tell you I certainly 
appreciate coming up here and I certainly think that if we could get 
the laws we have got on the books enforced, and if they could not, 
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why get them fixed so they could be enforced for what they were in- 
tended to do, then my troubles would be much smaller than they are 
today. 

cicuaten Keravuver. That is what we are trying to do here, sir. 

Mr. Peck. One question, Mr. Chairman. Mr. Pendergraft, you re. 
ferred to certain predatory practices and weekend specials and things 
of that nature. Those, as we all agree, are currently contrary to law, 
They are not lawful. Have you ever approached the Federal Trade 
Commission or the Justice Department on those particular predatory 
practices ¢ 

Mr. Penvercrarr. On one instance I did. 

Mr. Peck. You mentioned that you went to the Federal Trade Com- 
mission concerning the consumer account. 

Mr. Penvercrarr. No, I went to the Trade Commission concerning 
the retail situation—I got action on the retail. 

Mr. Pecx. That’s right, when one individual came down and told 
them to stop it and they did stop it. 

Mr. Prenvercrarr. Through the NOJC. That is the National Oil 
Jobbers Council. We have petitioned all departments, all Govern- 
ment departments to stop this predatory tactic on commercial con- 
sumer accounts, and they stated, as I testified, that there wasn’t any- 
thing that they could do. 

Mr. Peck. On the commercial accounts ? 

Mr. Penpererarr. On the commercial accounts. 

Mr. Peck. But on the others ? 

Mr. Penvererarr. They could. 

Mr. Peck. They could and the action they have taken was tem- 
porarily successful, but you think that 

Mr. Penpercrarr. They need more people in the enforcement divi- 
sion and they need to work it harder. 

Mr. Peck. Then you feel, sir, that with respect to those particular 
predatory practices, the existing Jaw would be sufficient. 

Mr. Penpererartr. If it was enforced. 

Mr. Peck. Thank you very much, sir. Thank you, Mr. Chairman. 

Senator Keravuver. Thank you, Mr. Pendergraft. 

Now it seems that we have Mr. James W. Scanlan, representative 
of the Independent Oilmen’s Association of New England, and Mr. 
William J. Bursaw, Jr., representing the same association. Are you 
gentlemen here together ? 

Mr. Scanuan. We are down here in Washington. We know each 
other. I am going to present my statement and Mr. Bursaw is going 
to speak very briefly, sir. 

Senator Keravuver. All right, sir. The two statements will be 
printed in the record. 





STATEMENT OF JAMES W. SCANLAN, INDEPENDENT OILMEN’S 
ASSOCIATION OF NEW ENGLAND 


Mr. Scantan. Senator, I have thought this out and I think if I get 
talking about the subject I will take longer rather than telescoping 
it into this brief piece that I worked up here; if I may be permitted. 

Senator Keravuver. We are trying to keep these hearings in balance. 
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Mr. Scanuan. I will omit whatever I think has already come up 
before. I will try to use my discretion that way, Senator. 

Senator Kerauver. Make it as short as you can, Mr. Scanlan, be- 
cause the Senate is in session. 

Mr. Scanuan. My name is James W. Scanlan. I am assistant to 
the general manager of the Pennsylvania Oil Co., Somerville, Mass. 

My appearance before the Antitrust and Monopoly Subcommittee 
of the U.S. Senate Committee on the Judiciary is at the request of 
the Independent Oilmen’s Association of New England in order to 
express the association’s opposition to the amendment of section 2 
of the Clayton Act as proposed in 8, 11. 

My company, along with 125 other independent oil companies in 
New England, representing operations of every size and in every 
phase of petroleum marketing, composes the Independent Oilmen’s 
Association of New England. 

The board of directors of I.0.M.A. voted unanimously to appear at 
hearings through chosen representatives and otherwise to oppose vig- 
orously S. 11 and related bills. 

The board based its decision generally on the following factors: 

(1) The terms of the proposed amendment are obscure and con- 
fusing, to be defined with finality only after many lawsuits and ap- 
peals to the Supreme Court of the United States. 

(2) This qualified elimination of good faith meeting of a competi- 
tor’s price as an absolute defense under the Clayton Act is an undue 
restriction of a businessman’s right to compete vigorously and to 
make price decisions vital to the success of his business. 

(3) The proposed amendment would make jobbers, distributors 
and subdistributors a legal liability to their suppliers, thus forcing 
suppliers to market their products to retailers bypassing small and 
medium sized independent marketing companies, as the only sure 
method of avoiding liability under such amended act. 

(4) Injury to independent businesses without any commensurate 
benefit to the consumer. 

The membership of the Independent Oilmen’s Association of New 
England includes one- and two-truck fuel oil retailers, branded gaso- 
line and fuel oil jobbers, ocean terminal petroleum products whole- 
salers, inland terminal wholesalers and retailers, in other words, the 
whole spectrum of petroleum marketing. 

These companies are run by independents; that is, by men who own 
the capital stock of their own operations, make up their respective 
minds as to how much, what, and at what price to buy or sell. 

Most, if not all of them, may be in interstate commerce and may be 
presently subject to the Clayton Act. All of them, even the largest 
member of the association, are relatively small in comparison to any 
integrated oil company. 

Each member, whether he be branded gasoline jobber, fuel oil ocean 
terminal wholesaler, retail household fuel dealer, unbranded (inde- 
pendent) wholesaler of fuel oils and gasoline, or any combination of 
the above, opposes this proposed amendment because no matter in 
what phase of petroleum marketing a person is, his ability to compete 
and, in fact, his survival itself, is threatened by the apparently simple, 
mnocuous words of the proposal. 
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I would like to interpose here the situation of any one of such smal] 
businesses being charged with a violation of the proposed amended 
version of subsection (b) of section 2. Once the Federal Trade Com- 
mission investigator has submitted his case, which, under the statute, 
is and would be merely proving 

* * * that there has been discrimination in price or services or facilities fur. 
nished, the burden of rebutting the prima facie case thus made by showing jus- 
tification shall be upon the person charged with a violation of this section, ang 
unless justification shall be affirmatively shown, the Commission is authorized 
to issue an order terminating the discrimination: Provided, however, That un- 
less the evidence affirmatively shows that the effect of the discrimination may 
be substantially to lessen competition or tend to create a monopoly in any line of 
commerce, in any section of the country, it shall be a complete defense for q 
seller to show that his lower price or the furnishing of services or facilities to 
any purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor, or the services or facilities furnished by a competitor: 

Provided further, That nothing contained herein shall be construed to alter 
the law applicable to the absorption of freight or of shipping charges. 

Under the proposed amendment, once a discrimination in pricing or 
services or facilities furnished is shown, and thereby a prima facie 
case made, the burden of proof would apparently shift to the person 
so charged to prove three things; and not necessarily in the order set 
out below: 

First, that there may be no substantial lessening of competition; 

Second, that there may be no tendency to create a monopoly ; 

Third, that the lower price or the furnishing of services of facili- 
ties was made in good faith to meet an equally low price of a com- 
petitor. 

Senator Keravuver. Mr. Scanlan, the burden is on the Government 
in the first two situations; that is, you plead that you are meeting an 
equally low price of a competitor, then the burden is on the Govern- 
ment affirmatively to show the first two of those matters; that is, the 
adverse effect on competition. 

Mr. Scanian. I think you went into that with Mr. Ellis this morn- 
ing. He read that the same way I read it and I don’t pretend to be 
an expert in this area but I do read. 

Mr. Dixon. Are you a lawyer? 

Mr. Scanuan. Yes, I am. 

Senator Krravuver. I don’t know how that happens because every 
time we have stated it the other way. 

Mr. Scanuan. I honestly believe your intentions as stated are sin- 
cere, but I must agree and go along with Mr. Ellis that if this con- 
fusion can come to the minds of two of us, I think is might be spelled 
out. 

Senator Kerauver. We will try to eliminate any confusion on that 
point. 

Mr. Scanuan. I think that would be well advised, Senator. Thank 
you. 

Now, this bill concerns anyone who deals in any commodity in inter- 
state commerce or who buys from a person who is in interstate com- 
merce. Of course, it makes no difference under the law whether the 
commodity be gasoline, fuel oil, or any other product. 

In regard to the first and second items of proof above, it could well 
mean that the Federal Trade Commission would be forced to adopt 
the “incipiency doctrine” which asserts that improper pricing in any 
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one instance violated the act whenever one competitor is injured, since 
a continuation of such price practices will eventually force competi- 
tors out of business, thus lessening competition and encouraging 
monopoly. 

Thus, the Robinson-Patman Act would or could bar price variations 
in cases where even one person might be injured in any section of the 
country. Certainly the words “Unless the effect of the discrimination 
may be substantially to lessen competition” are indicative or could be 
read to be indicative of intention to include the incipiency doctrine 
in this amendment. 

In other words, the person charged has the burden of proving that 
the price discrimination or differential not only does not but c: -annot 
possibly lessen competition substantially or tend to create a monopoly. 

Logically, proving a negative is nearly impossible. 

The third item of ‘proof, namely, “good faith meeting of an equally 
low price of a competitor’ is difficult but possible as w ‘itnessed by the 
Standard Oil Co.’s defense in the celebrated and lengthy Detroit 
case. 

I seriously doubt that anyone can prove in fact and in theory the 
negatives he would be obliged to prove under the first two items. 

This, one can say, is just too bad. The proposers of this legis- 
lation have stated as their declaration of purpose and policy in sub- 
mitting this proposed amendment, among other things, a desire to aid 
in intelligent, fair and effective administration and enforcement of 
the antitrust laws and to strengthen the Clayton Act as amended by 
the Robinson-Patman Anti-Price Discrimination Act and the pro- 
tection which it affords to independent business. 

Such results cannot occur according to the wording used in §, 11. 
Issuance of a complaint and submission of a prima facie case of dis- 
crimination will, in fact render a person guilty as charged whether 
such be a true complaint or not, because he cannot logically or finan- 
cially overcome the burdens of proof which they propose to heap 
upon him. 

I might point out a although even as you mentioned to me, 
the burden is on the Government, the burden as the section reads 
presently, or rather the proposal reads, is to prove only on the Gov- 
ernment’s part that there may be a substantial lessening of com- 
petition, and that there may be a tendency to create a monopoly, 
under the theory that everything is possible, I think the burden 
would shift very quickly back to ‘the defendant in any one of these 
cases to show the opposite of that, which is that it cannot possibly 
lessen competition and cannot possibly tend to create a monopoly. 
These are tremendous burdens. 

One can hope that no one will be unjustly accused, but our whole 
system of justice is predicated on the theme not of fervent trust 
in absence of unjust accusation but of solid proof by the complainant, 
either beyond a reasonable doubt or by a preponderance of the evi- 
dence, depending on the nature of the case, with built-in safeguards 
to prevent any misfiring of justice in the course of submitting such 
proof. 

Just as we are keen and sensitive to any possible substantial viola- 
tion of a citizen’ s civil rights, so I submit, gentlemen, we are all 
obliged to avoid stacking the deck against a "defendant, even though 
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it only be on a complaint brought by the Federal Trade Commission | nize 
and only involves money, property, and, indeed, business reputation, pers 
The law enforcement arm of the Federal judiciary, as large, power- the s 
ful and resourceful as it is, would not agree to be under the burdens By 
you propose to throw on any businessman engaged in interstate penc 
commerce, It 
It is not too unlikely that the so-called small businessman will be | _ ity o 
attacked first under this proposed amendment, for once a jobber js fami 
found guilty under this novel rule, it should be a relatively simple taxe: 
matter to point an accusing finger at his supplier who, supposedly, legis 
should have known this would happen. The supplying companies smal 
know now that such a finger will be pointed. How long after the Se 
passage of this proposed amendment would you gentlemen, as the At 
good lawyers you are, allow a large corporate client of yours to con. ' M 
tinue to sell such an independent jobber or wholesaler ? ent ¢ 
The answer is obvious—not 1 day. resel 
Get an agreement in writing, you might say, from the jobber or chan 
independent wholesaler. No man can guarantee in writing or orally rov 
that an FTC complaint will not issue against him. But I do say an, 
that once a complaint issues, anyone can almost certainly guarantee you | 
that, under this proposed amendment, the accused will be found | M 
guilty because of the difficulty of proving himself innocent. | only 
In this climate of fear, business, large and small, will not progress | _ thin; 
or prosper. | hast 
This means to many relatively small independent wholesaler-re- | I} 
tailers of fuel oil that they want no more retailers buying wholesale hone 
from them. shift 
But on a larger scale, it means to the major integrated marketers that 
that they cannot afford to have anyone between them and the ultimate | to pr 
consumer. That, gentlemen, means restriction, not assistance, to say case | 
nothing of “protection” afforded independent business. A 
The people I represent here today have been competing with giant sibili 
corporations for years and still are doing so, and doing so successfully, possi 
I might add. Their survival and success have been directly at- Mi 
tributable to the fact that each one of these companies can perform a Se 
particular function or functions better than an integrated company M) 
can. | 
These smaller companies use the advantage of familiarity with the 
local scene, faster and better service, rapid top-management decision, STAT 
and other things peculiar to their size or locality in their competitive MI 
effort. SA 
This proposal will definitely sound the death knell of branded gaso- 
line and fuel-oil jobbers by making them legally too hot for their | Mr 
major suppliers to handle. | read 
This proposal will seriously hamper ocean terminal wholesalers by | Se 
restricting them in their competition with major branded products Mi 
from tailoring their appeal to various kinds of customers and being My 
forced to treat each one, preferable or not, the same way. a du 
In this way, you are forcing the independent to act the way the the R 
majors act and are doing away with his inherent advantages, the basis Fi 
on which his business has been built and his survival is predicated. Asso 


This proposal will seriously harm retail fuel oil dealers by limiting | leum 
their sources of supply, emphasizing the advantages of widely recog- | at th 
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nized brands and setting two standards of operation—one for those 
rsons in interstate commerce and another and wiser one for those in 
the same locality who are not in interstate commerce. 

By my appearance here, once again I am pleading for every inde- 
pendent oil man in New England, large or small. 

It seems ironic, but unfortunately true, that possibly the vast major- 
ity of these hardy specimens who have spent lifetimes building sound 
family businesses in the face of every challenge that competition, wars, 
taxes, and changing economic times could fling, will find themselves 
legislated out of business by this proposal which is supposed to aid 
small business. 

Senator Keravuver. Thank you very much, Mr. Scanlan. 

Any questions ? 

Mr. Dixon. Mr. Chairman, it is most disturbing that the independ- 
ent oil men of New England can be so confused as to have their rep- 
resentative, Mr. Scanlan, appear before us and say that this bill “al 
change the Anglo-Saxon principle that a person is not guilty until 

roven otherwise. The temper of your whole statement, Mr. Scan- 
an, is that this bill were to be passed, you would have to prove that 
you had not injured somebody. Sir, that would be unconstitutional. 

Mr. Scanian. I agree with you, Mr. Dixon, it will be, but I do 
only say this. I don’t come here naturally to do anything but the same 
thing you gentlemen are doing, to try to talk about something that 
has been proposed. 

Ihave read it. I give this interpretation of it, Mr. Dixon. I think 
honestly that this is a reasonable reading of this, and if the burden 
shifts back as you say appears so clearly, and which apparently is not 
that clear to me, I still want to emphasize that the shifting back is 
to prove a mere possibility, and immediately then the Government’s 
case is in. 

Again the burden has shifted to the defendant to prove not a pos- 
sibility but to prove an impossibility, and this is most difficult, if 
possible. 

Mr. Dixon. Thank you, sir. 

Senator Keravuver. All right, thank you, Mr. Scanlan. 

Mr. Scantan. Thank you very much, sir. 

Senator Keravuver. Mr. Bursaw. 


STATEMENT OF WILLIAM J. BURSAW, JR., INDEPENDENT OIL 
MEN’S ASSOCIATION OF NEW ENGLAND AND BURSAW OIL CORP., 
SALEM, MASS. 


oy Bursaw. My statement is brief, Senator, and I would like to 
read it. 

Senator Keravuver. I am happy to note that, Mr. Bursaw. 

Mr. Bursaw. Thank you. My name is William J. Bursaw, Jr. 
My principal place of business is in Salem, Mass., and I appear in 
a dual role to speak in opposition to the proposed amendment to 
the Robinson-Patman Act, as set forth in S. 11. 

First: I speak as a vice president of the Independent Oil Men’s 
Association of New England, an organization of independent petro- 
leum companies from the six New England States. I am appearing 
at the request of their board of directors to express their unanimous 
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opposition to this bill. They ee this bill, as they did 2 years ago 
on the grounds that it would be harmful rather than helpful to the 
independent marketing segment of the oil industry. 

Second: As treasurer and general manager of the Bursaw Oil Corp 
of Salem, Mass., I am speaking against this bill on my own behalf 
The Bursaw Oil Corp. is a family owned business, established in 1997. 
and engaged in the sale and distribution of branded petroleum prod. 
ucts in northwestern Massacusetts. We employ approximately D5, 
persons. 

We, like several hundred other small businesses in this Nation 
are engaged in dual distribution with our supplier. We sell our prod. 
ucts at wholesale prices to dealer customers and our supplier, also, 
sells to dealer customers in the same area. These dealer customers 
compete with each other for the business of the public. 

I feel that the passage of this bill would be a threat to the existence 
of our company. Our business, like a good many in the oil industry 
and in other fields, has existed over the years, only by long hours 
and hard work in the competitive marketplace. We must be ready 
then at all times to meet competitive prices or we will have no busi- 
ness left. 

For over 30 years, we have built a business based on the acceptance, 
by our customers, of major brand products. With the “good faith” 
provision eliminated from the present law (as proposed in S. 11) our 
marketing efforts might well subject our supplying company to the 
punitive provisions of the Robinson-Patman Act as amended. Our 
supplying company probably would not be interested in selling prod- 
ucts to us, if our actions and those of our customers subject: it to 
Federal Trade Commission action. If such happens, it would have 
no realistic alternative other than to stop selling branded products 
to our company. This result would be a serious threat to the survival 
of our company and those like it. 

Our accounts are continually being solicited by competition which 
we must be ready to meet in order to stay in business. If the pro- 
posed amendment becomes law, the situation will be as follows: 

(a) If we meet a competitive lower price in good faith, we be- 
come a legal liability to our supplier and stand to lose our branded 
franchise. 

(b) If we fail to meet competitive prices, we lose our customer to 
competition and, eventually, our business. 

If you want to drive the independent oilman out of business, 
gentlemen, this is perhaps a good place to start. It would seem to 
me that the eventual result of this legislation, if passed, would bea 


system of national distribution. solely by major companies, at ad- 


ministered prices higher than those which now prevail. 

On the other hand, if you wish to preserve small independent 
business and allow it to compete freely in the marketplace, then 5. 1 
should be defeated. In the interest of free competitive American 
enterprise, I urge you to defeat this bill. 

Senator Krrauver. Thank you very much, Mr, Burshaw, for com- 
ing here and presenting your statement. 

Mr. Bursuaw. Thank you, Senator. 

Senator Keravver. I believe Mr. William L. Oswald of the Kansas 
Oil Association of Hutchinson, Kans., is next. 
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You have someone with you, do you not # 

Mr. Oswaxp. I have Mr. Kistler and he is here and I have his 
testimony here that I would like to turn in and make a part of the 
record, 


If you gentlemen have any questions to ask him he will be glad 
to answer them. 

Senator Keravver. We are glad to have you with us, Mr. Kistler. 
Your statement will be filed and printed in full in the record. 

(The document referred to follows :) 


TESTIMONY OF WILLIAM L. KISTLER 


My name is William L. Kistler, a stockholder and manager of the Fred Kistler 
Oil Co., Inc., of Coffeyville, Kans. I am here today to represent this company 
who is an independent jobber of Kansas, as well as the Kansas Oil Men’s As- 
sociation whose membership is made up of the oil jobbers of the State of Kansas. 

I am presenting this testimony to you in regard to why I, as an independent 
jobber, and other oil jobbers of the State of Kansas, feel as if we cannot live with 
the proposed law, better know as Senate bill No. 11. 

First of all, I wish to point out that I have come back here to testify opposing 
this bill at my own expense. My supplying company, the Sinclair Refining Co., 
has never discussed this law with me, and to the best of my knowledge they are 
not aware that 1 am making this appearance. 

The first thought that comes into my mind as a jobber, on why this law would 
jeopardize us, is how we as a company could operate in event a price war broke 
out in our city. Most price wars start when some company wishes to break 
into the marketing area in which you operate. Prices would be lowered from 
the normal marketing price, 5 or 6 cents per gallon, and no oil jobber has such 
a wide margin of profit in the product that he is selling. When such an occur- 
rence does happen, we as an oil jobber have to ask help from our supplying 
company. According to your proposed law we would be unable to receive any 
such assistance, due to the fact that under the law our supplying company would 
have to reduce its price to all points in the competitive area to enable them to 
sell us at a price where we could realize a profit. We will grant that in the law 
you have not defined exactly what a “competitive area” would be. This com- 
petitive area, according to the law, could be made up of one State, several 
counties, or just one county, therefore, we would be in jeopardy. 

Also, according to this proposed law, if in your city there was “dual operation” 
and what I mean by dual operation is that your supplying company would also 
be selling to service stations as well as supplying you as a jobber, there could 
not be any price differential between the price they are selling their company- 
owned station and selling us as a jobber. We can readily see if this supplying 
company had company-owned stations that they would have to sell to their 
stations at a normal tank wagon price in order to realize a profit from their 
investment : therefore, they would have to sell us as a jobber at the normal tank 
wagon price to livgewithin the law. If this were the true case, we as a jobber 
could not realize any profit from the sale of product to the service stations that 
we are supplying. The only profit that could be realized by our company would 
be from the leasing of the service station to the operator, and our company 
definitely does not realize profit from the leasing of stations, but our profits are 
tealized from the sale of product through stations. 

In speaking for the members of the Kansas Oil Men’s Association, there are 
many jobbers in small towns that operate one station for themselves, no doubt 
sell another station nearby, and then operate a tank wagon in the country and 
sell to farmers. Under this law we believe that they could not continue carrying 
on with this type operation, our reasoning being they would be supplying 
their own service station with gasoline on a jobber price level then supplying 
their leased station on a normal tank wagon price. According to the law all 
accounts would have to be supplied in this area at the same price level : therefore. 
te continue he would either have a discontinue his own operation or sell to the 
leased station as his cost price. This could not be done and realize a profit from 
the sale of product. Therefore, operating in a small place, this small jobber 


would be forced to close his doors as there would not be enough business in this 
small area to continue operating. 
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Now, the reason I have requested to make this appearance, is so you gentlemen 
can understand jobber operation in the State of Kansas. We realize that the 
National Oil Jobbers Council is represented here, but since our association jg 
not a member, we feel as if you should know why we are opposing this pro- 
posed measure. 


STATEMENT OF WILLIAM L. OSWALD, KANSAS OIL MEN’S 
ASSOCIATION 


Mr. Oswatp. I have two telegrams here from people in Hutchin- 
son, Kans., and Wichita, that I would like to have made a part of 
the record. 

Senator Keravver. Yes, sir, they will be made a part of the record, 

(The documents referred to may be found on pp. 661 and 680.) 

Mr. Oswaup. My name is William L. Oswald and I am a resident 
of Hutchinson, Kans., where I am engaged in business as a gasoline 
jobber. As a gasoline jobber I perform the same services as do hun- 
dreds of other jobbers within the State. I buy my gasoline, kerosene 
distillate, diesel fuels, and other light oils from the Vickers 
Petroleum Co., Inc., whose offices are in Wichita, Kans., and whose 
refinery is in Potwin, Kans. These products are delivered to me by 
transport truck from the refinery to my place of business. 

As an independent jobber, I buy my products from whom I please 
and my relations with my supplier have been very satisfactory over 
a period of the past 27 years. As an independent jobber, I pay my 
refiner for my products when I get them. I carry my own credit, 
collect my own accounts, and I remit to the State and Federal Govern- 
ments their taxes. I own my own bulk plant, I own my own tank 
wagons, and I own three of my own service stations and own all the 
equipment that is in my service stations. I supply gasoline to two 
other independent service station operators. I have in my employ 
14 who, with their families, are dependent on me for a living. One 
man has been in my employ for 18 years and several others have 
been in my employ from 6 to 10 years. 

As I previously pointed out to you, I have operated this business 
since 1932, and when I started in business there were approximately 
five or six major companies and about the same number of jobbers 
operating in Hutchinson. Today there are eight major companies 
operating, either as a company operation or as a jobber operation. 
There are 12 independent jobbers now operating, besides myself. 
When I started in business my gallonage the first year amounted 
to approximately 40,000 gallons. Today my gallonage amounts to 
114 million annually. 

Senator Kerauver. Mr. Oswald, how large is Hutchinson, Kans.! 

Mr. Oswaxp. How large? 

Senator Keravver. Yes, what is its population ? 

Mr. Oswatp. The city proper is around 35,000. The metropolitan 
area, with the subdivisions, I would say is about 50,000. 

Senator Kreravver. It is a fine city. I was there at one time. 

Mr. Oswatp. I have a particular friend of yours who lives in 
Hutchinson, George Burke. 

Senator Kerauver. He is a very good friend of mine. 

Mr. Oswap. He asked me to give you his regards. 

Senator Kerauver. Thank you. Remember me to him. 


| 
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Mr. Oswavp. As I stated, I started in business with one bulk plant 
and one service station. Since that time I have i improved that serv- 
ice station and built two additional stations, and with my service sta- 
tions and bulk plant I have an investment of $100,000. I give you 
these figures to show you that I am not a big oper ‘ator, that I: am sim- 
ply operating my small business trying to make a little profit for my- 
self and to be able to pay a fair wage to my employees. 

I also carry life insurance, he: uth i insurance, accident insurance, and 

yarlous other benefits for my employees and some of these benefits even 
extend to members of their families. 

As I understand this Senate bill No. 11, I cannot operate my bulk 
plant and at the same time operate my serv ice station, because my sup- 

liers would have to sell me at such a price that the operation of my 

ulk plant would be a total loss. Now, I want you gentlemen to know 

that I established this business, that I built it up to what it is today, 
without any help from the Government and I am opposed to having my 
business torn down because of Government interference and, as I 
understand Senate bill No. 11, that is exactly what would happen 
tome. 

Senator Kreravuver. Mr. Oswald, you look like a good and honest 
man. I am sure you are and I know you come here out of a sense of 
sincere concern. But I want to assure you, sir, there is nothing in- 
tended in this bill to prevent you from operating as a jobber and as a 
retailer. 

Mr. Oswavp. At the same time? 

Senator Keravver. At the same time. 

Mr. Oswatp. My interpretation is that having a two-price struc- 
ture as a retailer and a jobber, that I would have to dispense with 
one or the other. 

Mr. Dixon. Why can’t you separate your business practically ? 
Don’t you know how todo that? Aren’t you that good ? 

Mr. Oswaxp. To operate two businesses would increase the over- 
head. 

Senator Kerauver. The only place where there might be any com- 
plaint against you would be if you reduced the price at your retail 
outlet in the stations that you own yourself without making possible 
the same reduction to the stations which you sell to as a jobber. That 
is, if you undercut your stations that you serve as a jobber, you might 
get some complaint, but you don’t do that anyway, do you? 

Mr. Oswaxp. I don’t do that. If I did, I wouldn’t have my dealers 
long. 

Senator Keravver. You wouldn’t have your dealers long and it 
would not be a fair thing todo. It would not be fair for you as a job- 
ber-retailer to undercut your own retail customers 

Mr. Oswatp. My own dealers. No, I couldn’t do that. 

Senator Krravuver. As long as you did not do that, there is ab- 
solutely no objection to your operating both ways 

Mr. Oswarp. We have what we call a three- -price structure, a sta- 
tion price, then we have the price we sell to our dealers and we have 
the price we sell to commercial accounts, which is an inbetween price 
between the dealer price and the retail price at the station. 

The commercial account pays more than the dealer pays, but he 
pays less than an individual motorist would pay that bought 5 gallons. 
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Senator Keravuver. I think he would deserve to pay less. I don't 
see anything wrong with the basis on which you operate. 

Mr. Oswatp. I am just kind of scared and that is the reason that ] 
came here. 

Senator Krrauver. Where did you get information that made you 
scared ? 

Mr. Oswatp. Well, I had a copy of Senate bill 11. 

Senator Kerauver. What do you see in there now that concerns 
you! 

Mr. Oswaup. It would appear to me that I would have to market 
on a one-price structure. That was my interpretation. 

Senator Kerauvrr. I don’t know how you got that idea, just SO you 
treat your own customers fairly. It would not be good business and 
you would not have them long if you undercut them. 

Mr. Oswatp. No, you can’t sell your customers cheaper than you 
sell your dealers or you won’t have any dealers. 

Senator Keravver. Let’s goon with your statement. 

Mr. Oswaip. Now, for your information, to market petroleum prod- 
ucts in Hutchinson, I and every other independent jobber in Hutchin- 
son have to have three price schedules. One schedule is a schedule 
that I use to make tank wagon deliveries to farm customers; the sec- 
ond schedule is the schedule that I use to make deliveries to my sery- 
ice stations and the third schedule is the schedule that I use to sell 
to what is known as commercial accounts. 

Now these price schedules have been in effect for years, not only by 
myself, but by my competitors. You will see by reviewing previous 
remarks of my testimony that the number of suppliers has increased 
rather than decreased. So nobody has gone broke. 

Besides my being sole owner of the O. K. Service Co., I am also 
a member of the legislative committee of the Kansas Oi] Men’s Asso- 
ciation and when I am talking to you, I am representing not only my- 
self but over 500 independent jobbers in Kansas who are members 
of the Kansas Oil Men’s Association and all these jobbers’ operations 
are similar to mine. 

What you are proposing to do, as I understand it, in Senate bill 11, 
which I certainly have not asked for, nor has any other Kansas jobber 
asked for, is to simply put me and the 500 other small independent 
businessmen out of business. About the only thing that I can see that 
is sillier than this proposition is to tell a grocer that if he sells lemons 
he can’t sell oranges. 

I want you gentlemen to know that no member of the Kansas dele- 
gation here in Washington has received any urging from any inde- 


pendent oil jobber in Kansas to support this legislation and, so there | 
will be not doubt in your mind, I want to further state that the Kansas | 


Oil Men’s Association is not a member of the N.O.J.C. and that along 
with other officers of the Kansas Oil Men’s Association we feel that 
we are perfectly competent to run our own association and I also want 
you to know that none of our dealers belong to the National Congress 
of Petroleum Retailers and so far as I know that organization does 
not have one member in Kansas. So I don’t know how they can claim | 
they speak for all of the service station operators in the United States. 
Now again in closing let me summarize: I own my own bulk plant 
and my own equipment, I own my own service station, I carry my | 
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own credit, I set my own policies and I don’t owe my supplying com- 
any or any other company one thin dime, except for current invoices 
and I take all my cash discounts. 

I also collect a great many thousands of dollars in taxes for the 
State and Federal Governments, and those taxes amount to a lot more 
money than my margin is on the sale of gasoline. In fact, I would 
like to have as good a margin of profit for myself as is the Federal 

soline tax of 3 cents a gallon. 

Senator Keravver. It’s going up now, you know. 

Mr. Oswavp. Three cents is our current tax. 

Senator Keravuver. I say it has to go up. 

Mr. Oswatp. Gosh, I hope not. If any of you gentlemen have any 
questions to ask me in regard to my business, I will be very glad to 
answer them ; but 1 want to repeat that I am here talking to you about 
the oil jobber business in Kansas, and I know nothing about business 
in any other State and I don’t propose to try to give you or anyone 
else my opinion about the oil jobber business in any other State than 
Kansas. 

Senator Kerravuver. You have been very forthright in your 
statement. 

Mr. Oswap. I am just scared, Senator. That is the main reason 
I am here. 

Senator Kerauver. I hope that we can assure you that insofar as 
I can see what you are doing, you have no reason to be scared. Let 
me ask you, sir, who do you buy your gasoline from? 

Mr. Oswatp. Vickers Petroleum Co. 

Senator Keravuver. Vickers? 

Mr. Oswatp. Yes. 

Senator Kerauver. Is that a subsidiary? 

Mr. Oswaup. No, they are an independent company. It is owned 
by the Vickers family. 

Senator Kerauver. Do they sell to other jobbers in that region? 

Mr. Oswavp. They sell other jobbers in several States other than 
Kansas. 

Senator Kerauver. I mean in Kansas? 

Mr. Oswap. Yes. 

Senator Kerauver. Would you object if they sold other jobbers 
incompetition with you, at less than they sold to you? 

Mr. Oswatp. I expect I would, but 1 have never ever caught them 
at that. 

As far as I know, they have one price. 

Senator Kerauver. Then they are fine people, but suppose they 
start selling to jobbers, who are competing with you, at 2 cents less? 

Mr. Oswatp. If they did, I weuld hunt another supplier. I 
wouldn’t have been with them 27 years like I say here. 

Senator Kerauver. Suppose you could not find another supplier; 
would you object to it ? 

Mr. Oswatp. I would object to it. 

Senator Kerauver. That is what this bill is trying to prevent hap- 
pening in the name of good faith. 

Mr. Oswatp. My supplying company has been very fair to me as 


far as I know. 
897388—59—_9 
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Senator Krerauver. You are very fortunate. 

Mr. Dixon. This bill is proposed to protect you, sir, not scare you, 
It is to protect you. 

Senator Kerauver. Maybe Mr. Oswald does not want any pro- 
tection. 

Mr. Oswavp. No; I don’t care for any protection. I got along fine 
with my supplying company. 

Mr. Peck. Mr. “Chairman, I would like to ask a couple of ques. 
tions. Mr. Oswald, you have been doing business with Vickers for 
quite a long while. ‘If some other re finer should come in and offer 
you a lower price than the Vickers Oil Co. was offering you, what 
would you expect Vickers to do? 

Mr. Oswaxp. I have had that very thing. 

Mr. Peck. It has happened to you? 

Mr. Oswatp. It has happened to me and I have turned them down, 

Mr. Peck. You have turned the other—— 

Mr. Oswaxp. The other company down. 

Mr. Peck. And deliberately paid the higher price ? 

Mr. Oswavp. And deliber: ately paid the higher price because I haye 
no assurance that after I turned by business to them that that low 
price would continue. 

Mr. Peck. If you had no idea that Vickers was that good, would 
you expect Vickers to meet that competition or just give up that 

usiness ? 

Mr. Oswatp. I wouldn’t give up my business without a struggle. 

Mr. Peck. No; I mean would you expect Vickers to give up its 
business with you, sir? 

Mr. Oswap. Well, I suppose if I were to make a change and had 
a concrete offer that I coul depend on, that I would put the proposi- 


tion up to them. In fact I did put the proposition up to them one ; 


time when an offer had been made to me and they very plainly stated 
to me that they treated all their jobbers alike, and that if they were 
to give me an ‘eighth of a cent a gallon and they couldn't aflord to 
give, that they were giving or that ‘they felt that they could give, that 


every other jobber they had would be entitled to the same considera- 
tion. 


Mr. Peck. Do you sell to any 

Senator Kerauver. May I interject there? 

I wish you would give our highest compliments to Vickers. That 
is a fair attitude to take, and I wish more people like you would 
realize the advantage of staying with a good, reliable supplier, and 
not taking off after some attractive temporary gadget which probably 
won't help you in the long run. 

Go ahead. 

Mr. Peck. Do we understand correctly, sir, that all of your retail 
customers are within the State of Kansas ¢ 

Mr. Oswaxp. All of mine are. 

Mr. Pecx. All of yours are; so far as your sales are concerned, this 
statute would not apply, because this applies to interstate companies! 

Mr. Oswaxp. You see, Hutchison is near the center of the State, | 
and we don’t have any interstate business. 

Mr. Peck. Thank you, Mr. Chairman. 


Senator Kerauver. We thank you very much, Mr. Oswald. 
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Mr. Oswatp. And I thank you for the opportunity of being here. 
You know, there are a lot of places in this world where you can’t 
speak your piece. a aM ; 

Senator Kerauver. That is right, you can speak it here, though 
we might not agree with you. 

Mr. Howard Upton is our next witness. He is executive secretary 
of the Oil Equipment Jobbers Association, Tulsa, Okla. We are glad 
tohave you with us, Mr. Upton. 


STATEMENT OF HOWARD UPTON, EXECUTIVE SECRETARY, 
NATIONAL ASSOCIATION OF OIL EQUIPMENT JOBBERS 


Mr. Urron. This will only take about 3 minutes. 

Senator Kerauver. Take your time. 

Mr. Upton. For the record, sir, I will state that my name is Howard 
Upton, and as the chairman said, I am Secretary, executive secretary 
of the National Association of Oil Equipment Jobbers, with head- 
quartersin Tulsa, 

This organization is composed, so far as its active members are 
concerned, of 130 independently owned oil marketing equipment 
houses located throughout the United States. 

These firms stock and sell and service the equipment that is used 
in gasoline service stations, and in bulk plants and other petroleum 
marketing operations. On an average they employ less than 15 
persons. And their annual volume of sales so far as the average is 
concerned is somewhat less than $500,000. 

Senator Kerauver. I understand, Mr. Upton, that the oil equip- 
ment jobbers don’t sell oil. 

Mr. Urron. No, sir, we sell oil marketing equipment. 

Senator Kerauver. You mean pumps? 

Mr. Urron. We sell pumps and tanks and hose and meters and lifts 
and compressors, and the other equipment that is used in a service 
station or a terminal or a bulk plant. 

Senator Kreravuver. I see. 

Mr. Upron. We sell the equipment used by Mr. Ellis’ members. 
And our associate members, 92 in number, are manufacturers of that 
equipment. And for the most part, they are very small manufac- 
turers, relatively speaking. 

Now, Mr. Ellis and the other witnesses have recited objections to 
this bill. I won’t burden you with reciting the same objections. My 
purpose in being here is simply to explain that our group is opposed 
m principle to the adoption of Senate bill 11. And I would only say 
this—and this is by way of analogy—I happen to come from a State 
which, from its entry into the Union 52 years ago, has had on its 
statute books a constitutional prohibition which has not been in 
harmony with the social attitude of a large percentage of its citizens. 
I am referring now to Oklahoma’s constitutional prohibition against 
the sale of alcoholic beverages. And the result of this disharmony 
between the law on the one hand and the human nature on the other, 
has been in my State, unhappily, widespread cynicism and brazen 
contempt for the law itself. We submit that the result of Senate bill 
11 might be somewhat the same. We feel that the philosophy of the 
bill runs counter to the normal human reaction in a competitive situa- 
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tion, and that if it goes on the books, that there will be contempt and 
cynicism regarding the good faith provision of the Robinson-Patman 
Act, making enforcement extremely difficult. 

That concludes my statement, Senator, unless you have questions, 

Senator Keravver. Is that prohibition in the constitution ? 

Mr. Urron. Yes, sir. I think that next month we will repeal it, 

Senator Krerauver. How did that happen to be put into the consti. 
tution ? 

_ Mr. Upron. Oh, it is an ethnic matter going back to religious groups 
in the early days of the State. 

Senator Kerauver. The Indians, I guess? 

Mr. Upron. No, the Indians don’t favor prohibition. 

Senator Keravver. I thought they didn’t want the Indians to get it, 

Mr. Urron. No, sir, it was not injected in the constitution to begin 
with for the protection of the Indians, it was for the protection of the 
white people as well, by its proponents. 

Senator Kerauver. You look like a very fair fellow. Just how do 
you think this would adversely affect your business ? 

Mr. Urron. Well, we think of this bill in a different context than 
does Mr. Ellis, for example. We think of a situation in which a 
salesman of equipment goes to call on an oil company or an indepedent 
oil jobber with his price list in his briefcase, in which he quotes a price 
on, say, an unusually large order of hose, or what we term brass goods, 
and the purchasing agent whom he is addressing says, “We would like 
to buy from you, Joe, but we have got a better price here from this 
other man, here is his offer.” 

We feel first of all that our man, the seller, should not have with- 
drawn from him the prerogative of meeting that price. 

And second, we feel as a matter of human nature that in one manner 
or another, if it seems to be what he needs to do to compete, that he 
will meet the price, and that the enactment of this provision would 
put an artificial color to that situation, and that as a practical matter 
it would probably be a. oe ignored. 

Senator Kerauver. You don’t think that would tend to create a 
monopoly, do you? 

Mr. Uprron. You mean if the provision were enacted, and it were 
ignored ? 

Senator Keravuver. No, I mean, you go in and try to sell somebody, 
and you meet a lower price. It is an article to be used in business, 
isn’t it; it is not for resale ? 

Mr. Urron. That is right. When we use the term “jobber” it isa 
misnomer, because we sell to the ultimate users of the material. 


Senator Keravver. I can’t see how that would put anybody out of | 


business, because it is not something that is going to be resold. 
Mr. Upton. No, it is not going to be resold. We are talking about 
the immediate seller when he is confronted with the situation in 
which the buyer says, “We can buy that at a better price.” 
Senator Keravver. That is in the first line of competition. You are 
the manufacturer. 


Mr. Urron. We are the distributor who has bought the product | 


from the manufacturer. 
Senator Kerauver. You are the wholesaler? 
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ind Mr. Upton. Wholesaler, but as a practical matter, the retailer, be- 
1an cause we sell to the people who actually use it. 

Senator Kerauver. Of course, the principal place where people get 
ns. hurt is where you are selling something where the added cost is going 


to be passed on to the motorist, or to the buyer of groceries. 
it, Mr. Urron. I see. 


sti- Of course, we are in a different situation, the equipment we sei] is 
installed. ; 
ups Senator Krrauver. Any questions of Mr. Upton ? 


(No response. ) 
Senator Kerauver. Thank you very much, Mr. Upton, for coming. 
Mr. Urron. Thank you, sir. 
t it. Senator Kerauver. We will meet in the morning at 10 o’clock in 
gin room 42+. We will stand in recess until then. 
the (Whereupon, at 3:50 p.m., the hearing recessed until 10 a.m., 
Thursday. March 19, 1959.) 
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TO AMEND SECTION 2(b) OF THE CLAYTON ACT 


THURSDAY, MARCH 19, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 424 
Senate Office Building, Senator Estes Kefauver, presiding. 

Present: Senators Kefauver (chairman), and Hart. 

Also present: Paul Rand Dixon, counsel and staff director; Peter 
N. Chumbris, counsel for minority ; Theodore T. Peck, special counsel 
for minority; Carlile Bolton-Smith, special counsel for minority; 
Philip R. Layton, assistant counsel; Thomas B. Collins, professional 
staff member, Judiciary Committee; and Gladys E. Montier, clerk. 

Senator Kerauver. The committee will come to order. 

Senator Dirksen particularly wanted to be here when Mr. Robert E. 
Lee Hall testified so I am going to have Mr. Ackerly first. Mr. 
Ackerly, will you come around, sir? 


STATEMENT OF ROBERT L. ACKERLY, GENERAL COUNSEL, 
NATIONAL PLANT FOOD INSTITUTE 


Mr. Ackrerty. My name is Robert L. Ackerly. My address is 1625 
K Street, NW., Washington 6, D.C., in opposition to the enactment 
of S. 11. 

The National Plant Food Institute is a national trade association 
of the fertilizer industry. Its membership consists of approximately 
250 companies located in all parts of the United States. These com- 
panies make more than three-fourths of the fertilizer produced in the 
United States. 

We appear in opposition to the proposed legislation as instructed by 
the board of directors of the institute. 

Our opposition is based upon two basic premises: 

1. This bill may jeopardize many lawful marketing practices which 
are well established and have been followed for many years in the 
sale of fertilizer and fertilizer materials and would interject an area 
of vagueness into the already vague and uncertain field of antitrust 
enforcement. 

2. There are at this time no practices that we are aware of in the 
distribution of fertilizer which would warrant or justify the passage 
of the proposed legislation. 

The marketing of fertilizer may be understood by examining the 
flow of basic materials through the processing stage and ultimately 
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to the farm. Fertilizer serves as a carrier for essential plant foods, 
The three basic plant foods are nitrogen, phosphorus and potash, 
Commercial fertilizers are sold in standard grades containing varying 
proportions of the various plant foods. The proportions of the jp- 
gredients by grade are normally dictated by the recommendations of 
the various State agencies, since fertilizers are subject to statutory 
control in most States. 

The three basic plant foods are available in commercial quantities 
from the following fertilizer materials: 

Nitrogen : The primary sources of nitrogen in fertilizer are— 

1. Synthetic nitrogen imported into or produced in the United 
States and 

2. Imported Chilean nitrate. 

At the present time, there are approximately 60 domestic plants 
producing nitrogen in the form of anhydrous ammonia scattered 
throughout the United States. In response to recommendations of 
defense agencies of the Federal Government and the Department of 
Agriculture, the nitrogen industry has expanded tremendously since 
1951. This growth is shown in the following table: 


Nitrogen—Estimated domestic capacity (synthetic, byproduct and organic) 


Tons 
a ae 1, 640, 000 
I atin dc ht A occ dce cib s ea a ccaepngin s cocbled a ckapnses mised ataeae 3, 170, 000 
NR ic cc ha ee al 3, 600, 000 
I IN ce ccs easel ks cet Ap sd esi cassis Rapes ne 4, 080,000 | 
MUNI a i kt hs oe ga ee eh ae 4, 190, 000 
I a ila A seas hs Sel 4, 398, 000 


Coke-oven ammonia, a byproduct of the coking industry, is another 
source of nitrogen compounds for use in fertilizer. Nitrate of soda 
imported from Chile amounts to several hundred thousand tons per 
year. 

Phosphorus: Phosphate rock, mined from deposits primarily in 
Florida, and to a lesser extent in Tennessee, and the Idaho-Montana 
area, is the basic source of phosphorus for plant food. The fertilizer 
manufacturer may buy the phosphate rock directly from the mines and 


eee 


process it into superphosphate, or he may purchase superphosphate | 
from processors. These plants purchase phosphate rock from the | 


mines and produce superphosphate by acidulation with sulfuric acid 
for both direct application and sale to fertilizer mixing plants. In 
addition, phosphoric acid in small amounts is available from coke 
ovens and is used in the manufacture of mixed fertilizers. 


Potash: Potash, the third major fertilizer ingredient, is produced | 


primarily in the immediate area of Carlsbad, N. Mex., and in smaller 


ems : aa te 
quantities in California, Utah, Michigan, and Maryland. Ninety-two | 
percent of all the domestic 7 is mined in New Mexico according 


to production figures of the American Potash Institute. 


Large amounts of foreign potash are imported through the Atlantic 
seaports. These imports have increased from 188,168 tons in 1954 
to 360,804 tons in 1958. The potash used by the fertilizer manufac- 
turer is in the form of muriate of potash shipped directly from the | 
mines. 

Mixing plants: These raw materials, primarily anhydrous ammo- 
nia, nitrate of soda, ammonium sulfate, phosphate rock, superphos- 
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phate and muriate of potash move from the points of production or 
from the ports, to approximately 1,200 mixing plants scattered 
throughout the United States. The size of these plants will vary 
from small ones producing only limited quantities for sale in their 
immediate area, to medium-sized and large plants producing ferti- 
lizer for sale in a wider area, and even on a national basis. 

From the mixing plant, the fertilizer is ready for distribution to 
the farmer, or other user. There are an estimated 50,000 to 75,000 
dealers in the United States through whom the largest portion of the 
fertilizer is distributed, although some is sold direct to the farmer 
by the manufacturer. The varying fertilizer grades offered to farmers 
are based upon the recommendations of State colleges and State agri- 
culture agencies for the specific crops to be grown. Since the farmer 
buys fertilizer in terms of edad plant food ratios based on agri- 
cultural research by State experiment stations, prices are paramount 
competitive factors. Price, therefore, plays a most critical role in 
fertilizer marketing. Fertilizer is one of the farmer’s essential mate- 
rials, Like any other businessman, he must watch raw material prices 
closely. 

A number of factors add to the vigor and lack of flexibility of this 
competition. The proximity of the manufacturer to the source of 
raw materials, the inbound freight, and the distance between manu- 
facturer and the market directly affect the price at which he can 
deliver his product ready for use. Fertilizer and fertilizer materials 
are bulky and heavy and transportation costs are relatively high. 
Transportation costs are a major part of the cost of mixed fertilizer. 
One manufacturer may locate close to a market and save outbound 
freight, but by doing so, incur heavier inbound freight on one or more 
of his raw materials. The location of a competing manufacturer 
might afford him lower inbound freight on phosphate and nitrogen 
but require higher freight on potash. One may be in a favorable 
position to compete in the case of grades carrying high ratios of 
nitrogen and phosphorus, but in a less favorable position to compete 
on grades carrying a high ratio of potash. 

Each fertilizer manufacturer must meet severe competition in each 
area in which he markets. The area in which he can successfully 
market his product is determined by the extent to which he can eco- 
nomically and legally either absorb outbound freight, or reduce his 
f.o.b. price. Otherwise each plant could serve only that small local- 
wed area around the plant which is beyond reach of his competitor, 
and in which there would be a monopoly of distribution. 

There are numerous instances in which fertilizer manufacturers 
or materials producers are called upon to meet a competitor’s lower 
price on one or more grades of fertilizer, either within a restricted 
marketing area or to a limited number of dealers. Many times the 
more favorable price results from the proximity of a competitive 
plant to the market. Some fertilizer manufacturers sell on a deliv- 
ered-price basis. Others sell f.o.b. plant. Accordingly, at times the 
competitor’s lower price must be met by lowering the delivered price. 

The vigorous competition in the fertilizer industry depends upon 
the “right to meet competition” now permitted by section 2(b) of the 
Robinson-Patman Act. Consideration of the proposed legislation 
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naturally raises the question of whether this competitive situation is 
predatory or against public interest. We must conclude that it is not, 

There has to our knowledge never been a proceeding in the fertilizer 
industry based upon a violation of the Robinson-Patman Act. We 
know of nothing which would support an inference that there are 
predatory competitive practices permitted by the “right to meet com- 
petition” proviso. To the contrary, this right to meet competition is 
essenial to the fertilizer manufacturer’s ability to compete in the 
largest geographical area within which he can market and make a 
profit. S. 11 could result in carving the country up into small geo- 
graphic monopolies and drastically reduce competition. ' 

The farmer has been the primary beneficiary of the present vigor. 
ous competition in the sale of fertilizer. The price of fertilizer has 
advanced less over the years than the prices of any other commodity 
the farmer buys. Fertilizer prices reported by the U.S. Department 
of Agriculture are now only 150 percent of the 1909-14 base period 
while the price of all other commodities purchased by the farmer is 
290 percent of the base period. 

Accordingly, the conclusion is inescapable that there are no prae- 
tices in the distribution of fertilizer which warrant the passage of 
this bill. To the contrary, S. 11 will likely have an adverse effect on 
the American farmer, since prices always rise when competition is 
reduced. 

The second basis of our objection to the proposed legislation is that 
it would jeopardize some of the sound, well-established marketing 
practices in the sale of fertilizer and fertilizer materials. Before ar- 
riving at this conclusion, we attempted to appraise as accurately as 
possible the probable effect of this legislation upon present practices, 
While the most honest answer which we can give is to say that it is 
impossible for anyone to foresee with any preciseness or assurance the 
total effect of the proposed legislation, it is reasonably clear that the 
ability to compete would be substantially lessened. This is so fora 
number of reasons. 

Fertilizer manufacturers must meet a competitor’s lower price or 
lose the business. Under present law, competition can be met. Could 
it be met under the proposed legislation ? 

It is extremely difficult to predict with confidence how S. 11 might 
be interpreted by the courts, but authoritative court decisions which 
have been rendered in this field indicate that any price reduction toa 
customer will support a finding that the lower price “may” substan- 
tially lessen competition or tend to create a monopoly. That is the 
test of S. 11. Whether the lower price may have the effect. of sub- 
stantially lessening competition or tending to create monopoly in any 
line of commerce. The fact of a substantial lessening of competition 


or establishing of a monopoly is not necessary to be shown. It is suffi- | 


cient to show that there is a reasonable possibility that this situation 
“may” result. Federal Trade Commission v. Morton Salt Company, 
334 U.S. 37 (1948). The only safe answer an attorney could give to 
a businessman in response to an inquiry as to whether he could meet a 
competitor’s lower price is that in so doing he runs the risk that he 
“may” substantially lessen competition with any single price redue:- 
tion. Since most businessmen do not relish the possibility of long ex- 
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pensive litigation, price competition would give way to protected 
pricing, the antithesis of our competitive system. 


Small business _particularly relies more heavily on the right to 
meet a competitor’s lower price than does the larger business organiza- 
tion. Consider a large supplier who can supply a customer in quan- 
tity and thus show a cost justification for a lower price than the going 
or market price in that particular area. A small supplier who would 
like to compete for some share of this business could not show cost 
justification to meet the large supplier’s lower price nor could he 
lower the pr ice to that level for all of his customers without reducing 
profit margins below a reason: able minimum, If the small supplier 
ean secure a Share of that business on the basis of an equally low 
price, his increased volume may lower his unit cost and justify some 
general decrease in prices. If he cannot secure this volume, the 
prices to the rest of his customers undoubtedly will stay on the same 
level. Large purchasers normally like to buy from more than one 
source so they will not be dependent upon one single supplier and 
lose that source of supply in the event of production or other diffi- 
culties of the single large supplier. But if a small supplier cannot 
compete on a situation-to-situation basis for a share of the business 
of the large suppliers, then the buyer will have no choice but to deal 
with the one supplier who can deliver at the lowest price. 

And if the effect of a lower price to meet a competitor’s equally 
low price “may be” to substantially lessen competition or tend to 
create 2 monopoly, the small supplier is running the risk of violation 
of the law. If there is an area in which the small supplier can meet 
an equally low price without running the risk of violation of this 
proposed law, that area is too obscure and fleeting to be of any benefit 
to a fertilizer salesman in the field; and as a practical matter, since 
many of these decisions have to be made within a matter of hours, 
neither the home office nor the counsel to the company can give an 
authoritative opinion on whether a salesman can meet a lower price 
of a competitor in a particular situation with any degree of assurance 
or confidence. 

We submit that Congress should not impose such a vague standard 
of lawfulness or unlawfulness to govern business decisions which 
must be made quickly in the ordina ary course of business from day 
to day. It has been pointed out that the standards of conduct im- 
posed by sections 1 and 2 of the Sherman Act are equally vague. 
However, there are, in our opinion, two controlling distinctions 
between the gene ral standards imposed by the Sherman Act and 
those proposed in this legislation. The general standards of the 
Sherman Act apply to a course of conduct as a whole, consisting 
normally of many separate major corporate decisions. 

It is the course of conduct as a whole rather than to each indi- 
vidual action to which the standard applies. There is normally 
adequate time for competent legal advice to be obtained. On the 
other hand, the general standards of the proposed legislation relate 
to each individual commercial transaction which arises from day to 
day in the course of business rather than to a course of action as a 
whole, The decision concerning the legality must nor mally be made 
by the sales staff without time to consult with counsel or for counsel 
to make a detailed study upon which to base his recommendation. 
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The second distinction is that the Sherman Act imposes only one 
standard by which legality or illegality is to be judged. The proposed 
legislation prescribes that acts which meet one standard are illegal— 
but at the same time, permits acts which meet a confusingly similar 
standard in other sections of the Robinson-Patman Act to be legal, 

The types of instance in which a fertilizer manufacturer may be 
called upon to meet an equally low price of a competitor are too 
numerous and too complex to yield to simple analysis. 

However, it is fair to predict that American businessmen will] be 
disabled in their attempts to meet foreign competition along the sea- 
coast and inland to the point where domestic freight rates would in- 
crease the price of imported products to a level where domestic ip- 
dustry can sell at a reasonable profit. With the opening of the St, 
Lawrence Seaway, a vast new market area will be added to the zone 
of price protection for imported goods. The only way in which 
foreign competition can be met is for the domestic producer to be 
able to meet a competitive price in the market areas immediately ad- 
jacent to the points of entry. If this cannot be done, then those mar- 
ket areas must be delivered up to the foreign competition to the ex. 
clusion of the American businessman. This situation is dramaticall 
true in the case of domestic potash which faces the daily threat of com- 
petition from potash of European origin. At the present time, a 
portion of potash purchased and used along the Atlantic seacoast is 
imported potash, but under the concept of S. 11 potash producers 
could not lower the price along the seacoast without a general price 
reduction which would have a deleterious effect on the overall opera- 
tion of the companies. The St. Lawrence Seaway bids to increase the 
area which must be delivered up to imported potash is S. 11 is enacted. 

We must also consider the effect that S. 11 would have on a situa- 
tion where a large supplier can establish a price below the general 
market price to a barge buyer. ‘The denial to others of the right to 
meet that price will not remove the lower price established by the large 
supplier. If the supplier sells in that area to only one buyer, the 
buyer’s competitors will naturally suffer a competitive disadvanta 
but S. 11 will not require a change in that situation. On the other 
hand a small supplier permitted to meet that price could possibly 
lower his unit cost through his increased production in sales, but be- 
ing precluded from bidding on that business, his cost could not: be 
lowered and competing buyers would be forced to pay a higher price, 

These few examples will serve to illustrate the complexity of the 
various situations in the fertilizer industry to which the proposed 
legislation may apply. Under existing law, these situations can be 
and we believe are satisfactorily being met by the ability of the ferti- 
lizer dealer to reduce his price in good faith in the individual instances 
as they arise to meet the equally lower price of a competitor. _ 

How would these situations be met under the proposed legislation! 
We do not know. Apparently, the sponsors of the legislation propose 
that a manufacturer caught in such situations meet it by a general 
reduction in all sales of that same commodity. Insofar as the ferti- 
lizer industry is concerned, this would be an economic impossibility 
in some instances and a practical impossibility in other. To the ex- 
tent to which it could be done it would impose a rigid system of pric 
ing upon the industry which, in our opinion, would deprive farmers, 
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in some instances, and the fertilizer manufacturer in others, of the 
benefits from a more flexible competitive system. 

It would impose this rigid pricing system at a time when the shifts 
in land utilization arising from the soil bank program is expected to 
bring about comparable shifts in the areas of fertilizer consumption. 
This shift must bring about a realinement of fertilizer marketing 
areas for many producers. The right to meet an equally low price 
of a new competitor in his territory may be essential to the producer 
presently marketing in that territory. Yet it may be an economic 
impossibility for him to meet that price to all of his dealers—and 
stav in business. 

The economic necessity for a seller to be able to meet a competi- 
tor’s lower price to retain his customers was well stated by the 
Supreme Court in the Standard Oil case (340 U.S. 231) in the fol- 
lowing excerpt from the decision of Mr. Justice Burton: 

It is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self-defense against a price raid by a competitor. 
For example, if a large customer requests his seller to meet a temptingly lower 
price offered to him by one of his seller’s competitors, the seller may well find 
it essential, as a matter of business survival, to meet that price rather than 
to lose the customer. It might be that this customer is the seller’s product, 
and that the loss of this customer would result in forcing a much higher unit 
cost and higher sales price upon the seller’s other customers. There is nothing 
to show a congressional purpose, in such a situation, to compel the seller to 
choose only between ruinously cutting its prices to all its customers to match 
the price offered to one, or refusing to meet the competition and then ruinously 
raising its prices to its remaining customers to cover increased unit costs. 
There is, on the other hand, plain language and established practice which 
permits a seller, through section 2(b), to retain a customer by realistically meet- 
ing in good faith the price offered to that customer, without necessarily chang- 
ing the seller’s price to its other customers (Standard Oil v. Federal Trade Com- 


mission, 340 U.S. 249, 250). 

We know of no justification for this Congress to now deprive a 
seller of this vital right to meet competition or to so severely restrict 
it that it loses its significance. 

This right to meet competition is an integral part of the market- 
ing of fertilizers. It is essential that it remain a part of this system, 
now more than ever before, because of the changing conditions re- 
sulting from the soil bank program. There is no evidence of its mis- 
use in the fertilizer industry. If it should be, there are believed to 
be adequate means under the present Robinson-Patman Act to cor- 
rect any such misuse. On the other hand, there are sound reasons 
for feeling that the proposed legislation would jeopardize some of 
the present practices which are a vital part of our distribution sys- 
tem, and could substantially lessen rather than increase competition 
in many areas. Businessmen are entitled to conduct business on a 
regular day-to-day basis with some assurance that their conduct, 
though seemingly lawful at the time, will not result in a finding that 
meeting a competitor’s price may create a reasonable possibility that 
the sale will substantially lessen competition. A businessman should 
not be put in a position where he must choose between business sur- 
vival and possible violation of the law. 

Accordingly, we request that this committee do not recommend the 
enactment of this legislation. 
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Senator Keravuver. Thank you very much, Mr. Ackerly. I am | M 
not sure if you have been here on the previous discussions that We bot 
have had about this bill but I think somebody from your firm was ’ 

Mr. Ackerty. That is correct. ; "7 

Senator Kerauver. Who was here last year ? <hi 

Mr. Ackerty. Mr. John Conner. : 1 z 

Senator Krravuver. We will note the place of his testimony in th vy 
record. 7 : 4 Gi 

(The testimony of Mr. John D. Conner, then general counsel of oe 
the National Plant Food Institute, begins on page 792 of the 1957 All 
hearings. ) S 

Senator Kerauver. You have had a good deal to say about the 3 
necessity of absorbing freight. You are, of course, aware that we te 
tried to cover that issue in the bill last year and this year by proviso a 
that “nothing contained herein shall be construed to alter the law om 
applicable to the absorption of freight or shipping charges.” BG 

Mr. Ackrriy. That is correct, but when you are dealing with prices ti 
the absorption of freight can be just another method of reducing the ee 
mill net price which the Supreme Court has talked about a number a 
of times. If the delivered price which we use in the fertilizer indus- es 
try is considered the price differential, then I do not think that | fay 
proviso helps us at all. It might relieve some situations where you - 
are talking about f.o.b. sales but I do not think it would help usa bin 
bit on delivered prices for example. yng 

Senator Keravuver. Where a nonconspiratorial individual freight fa 
absorption is legal now, it will continue to be legal under this proviso, re 

Mr. Acxerty. The difficulty is this. sir. At the present time we | A 
can lower a delivered price in a particular situation to meet a com. | be 
petitor’s low price. If we no longer have that absolute right as we j 
do now, then we are faced with a consideration of just how we are | Th 
lowering a particular price. In delivered pricing freight absorption | | 
is not a factor. In fact it is just a method of putting down a product, | a 
whether you call it freight absorption or adjustment of the mill net = 
price, it is a lowering of the price. +t : 


That is the critical price. That is what we must meet. on 
Senator Kerauver. You do not say that freight absorption is an- the 


other way of discriminating. 

Mr. Ackerty. No, sir, I am saying that when you have a delivered a 
price, you have a price that you must meet on a delivered basis. That P : 
is what the customer is interested in. 

Senator Keravver. Is the meeting of competition in a particular oy 
area ? ‘ 

Mr. Ackerty. You can call it freight absorption on the outbound . 
freight or you can call it adjustments in the mill net price. ' 

Senator Keravver. So long as it is freight absorption, it is not mT 
covered by, or affected by, this legislation. , 

Mr. Ackerty. The difficulty of that, Senator, is that we are talking the 
about delivered prices and it would be a matter of accounting as to | 
whether you call it an adjustment on freight absorption. The mill net os 
price might be a critical price so far as this act is concerned. ah 

Senator Keravuver. It is plain that this bill does not change the | 
freight absorption law, whatever the law is. If you are not violating | for 


the law now, you will not be violating it after this bill is passed. 
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Mr. Ackerly, explain one thing to me. You talk in emphatic terms 

about nondiscrimination in the fertilizer industry. Also, at page three, 
ou talk about the fact that phosphate rock is mined to some extent 

in Tennessee. How is it that phosphate rock mined in Tennessee is 
shipped a great distance from the mines to Alabama and sold for a 
lower price than in the county where it is mined in Tennessee ‘ 

Mr. AcKerLYy. Well, Senator, phosphate rock is only one ingredient. 
A plant in Alabama might have a lower freight charge on potash 
coming from Carlsbad. It could also have a lower charge on nitrogen. 
All of these materials must be mixed together. With these two 
sources of supply so widely spread the location of the mixing plant 
is critical in determining your prices. If the freight on potash from 
Carlsbad to Tennessee is higher than Carlsbad to Alabama, then of 
course there is a problem. Also potash can move by water out of the 
gulf ports over to Mobile and come up into Alabama. 

Senator Krravuver. By water to Nashville. It so happens that 
potash is cheaper in Tennessee. All of your ingredients are, but the 
prices are higher. Why shouldn't there be as low a price in Tennessee 
asin Alabama 4 

Mr. Acxerty. I will have to confess, Senator, that I am not that 
familiar with the details of the marketing situations in any local area, 

Senator Krerauver. I found a very unusual situation right along 
the border in the southern part of Tennessee. Farmers who are 1 mile 
on the Tennessee side have to pay a considerably higher price than 
farmers 1 mile on the Alabama side, unless they go down into Alabama 
to buy. We are glad to see Alabama get lower prices but 1 wonder 
why they draw this artificial line ? 

Mr. Ackerty. I, frankly, do not know. There are in most States, 
and I believe in Alabama and Tennessee, tonnage taxes on fertilizer. 
Those taxes vary from State to State. That, also, influences prices. 
Iam just speculating. I do not know that situation well enough to 
explain it. 

Senator Kerauver. I wish you would look up the information about 
it. We are looking at that situation ourselves. The farmers and the 
small merchants there say the product is hauled in Tennessee right by 
their stores and farms, and taken over into Alabama. When it gets 
across the line, it becomes $10 a ton lower than the price they have to 
pay for it in some cases. 

Mr. Ackerty. This institute has not been involved very much in the 
marketing of fertilizer but we will try to develop some information 
on it for you. 

Senator Krerauver. Will you also gather some information and file 
it with the committee as to how near the prices are for the same 
products in the fertilizer industry ? 

Mr. Ackerty. It is a highly competitive industry, as you know. 

Senator Krravuver. That may be, but we want to know how nearly 
the same the prices are, say, among the largest five or six companies. 

Mr. Acxerty. I think they are relatively competitive from the 
smallest to the largest in most areas because of the limited market 
which they have. 

; Senator Keravuver. Are the prices about the same or are they dif- 
erent? 
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Mr. Acxeriy. Frankly, Senator, I do not know. We have no 
information concerning prices on fertilizers and I do not know but] 
do know that the competition is quite severe and I would be very 
much surprised if there was much of a price differential. 

Senator Kerauver. Will you get us the information as to the situa- 
tion in the six largest companies on two or three different points op 
the same product and file that with the committee ? 

Mr. Ackerrty. I will do my best, sir. 

Senator Krrauver. Any questions? 

Mr. Pecx. Just one. Mr. Ackerly, do we understand correctly that 
you rely a great deal on section 2(b) of the Robinson-Patman Act 
as being the law for supporting freight absorption ? 

Mr. Acxerty. I think that is a fair statement. 

Mr. Peck. To your knowledge, sir, what other law is there to which 
this bill can refer as “the law applicable to the absorption of freight”? 

Mr. Acxerty. I think most of the law on freight absorption is case 
law. There have been a number of decisions on what practices are 
permitted. ‘There are such things as phantom freight—taking phan- 
tom freight out of the picture. We consider freight absorption, of 
course, just a part of ineeting the delivered price. I think it 1s mostly 
in this industry a matter of pricing. It is a matter of whether you 
adjust the mill-net price or freight. 

Mr. Peck. When shipping low cost but bulky or heavy material, 
freight absorption is particularly significant. Then in order to ab- 
sorb freight, you do rely heavily on section 2(b) of the Clayton Act. 
Is that correct ? 

Mr. Ackrrty. Yes, sir, and the opportunity to meet an equally low 
price. 

Mr. Peck. And you are afraid that, if section 2(b) is substan- 
tially weakened or eliminated, you may have difficulty in absorbing 
freight. Is that it? 

Mr. Ackerty. Yes, sir. 

Mr. Pecx. Thank you, sir. 

Thank you, Mr. Chairman. 

Senator Kerauver. The chairman is happy to note that Senator 
Hart, a distinguished member of this committee, is here. 

Mr. Bolton-Smith, do you have any questions? 

Mr. Bouron-Smiru. Does the witness have anything further he 
would like to state at this time ? 

Mr. Acxerty. No, sir. 

Mr. Borton-Smiru. No questions. 

Senator Kerauver. Thank you very much. 

Mr. Ackerty. Thank you, Senator. 

Senator Krrauver. We will now hear Mr. Robert E. Lee Hall, 
general counsel for the National Coal Association. We are glad to 
see you back with us, Mr. Hall. 

Mr. Hautu. Thank you, Mr. Chairman. 

Senator Krravuver. Mr. Hall was before us recently to testify on 
the premerger notification bill. 

Mr. Hay. Mr. Chairman, we did not appear for the record earlier. 

Senator Kerauver. We will make reference to that earlier state- 
ment which was filed on behalf of the National Coal Association, 


: ——_—— 








no 
ut I 
ery 


bua. 
; on 


that 
Act 


Lich 
it”? 
“ase 
are 
1an- 
, of 
stly 
you 


rial, 

ab- 
Act. 
low 


itan- 
bing 


ator 


r he 


Hall, 
id to 


y on 
rlier. 


tate- 
on, 


- 


AMEND CLAYTON ACT 131 


Mr. Haw. Actually, it was a telegram that was sent to the chair- 
man in 1957. 

(The telegram sent by Mr. Hall appears on p. 1315 of the 1957 
hearings. ) 

Senator Kerauver. All right, Mr. Hall. Your entire statement 
will be printed in the record. Any parts that you do not read will 
be printed as well. 

Mr. Hatz. Thank you, sir. 

Senator Kerauver. It would be helpful if you would summarize 
any parts of it that you can. 

Mr. Hau. I will try to do that in one or two places. 

Senator Krerauver. All right. 


STATEMENT OF ROBERT E. LEE HALL, GENERAL COUNSEL, NA- 
TIONAL COAL ASSOCIATION 


Mr. Haty. My name is Robert E. Lee Hall. Iam general counsel of 
the National Coal Association with offices in the Southern Building, 
15th and H Streets NW., Washington, D.C. The National Coal As- 
sociation is the trade organization of the bituminous coal mine owners 
and operators of the United States. Our members produce approxi- 
mately two-thirds of the total commercial bituminous coal mined in 
the Nation. 

On March 21, 1957, the National Coal Association expressed its op- 
position to legislation similar to that now before this subcommittee 
by pointing out that such legislation which would reverse the good- 
faith decision of the U.S. Supreme Court should not be enacted 
because : 

1. It would encourage rigid and inflexible price levels; 

9. It would seriously interfere with the ability of the American 
coal industry to meet the unfair and damaging competition from 
foreign residual oil being dumped on American shores ; 

3. It would create needless doubt and confusion with respect to 
the lawful conduct of the day-to-day business of selling coal at all 
levels of the distribution process; and 

4. It would in fact encourage and sustain monopilies rather than 
preserve competition. 

Our views have not changed since 1957 except that developments in 
the bituminous coal industry make it all the more necessary to im- 
press upon the Congress that S. 11 will have serious consequences in 
our industry. 

At the time of the 1957 hearings, the official figures of the U.S. 
Bureau of Mines covering the total production of bituminous coal in 
the United States for 1956 had just been released. National produc- 
tion of bituminous coal for 1956 was 500,874,000 tons. This repre- 
sented a figure approximating the amount of coal production which 
many experts feel is the minimum national production necessary to 
the maintenance of a sound and healthy coal industry—an industry 
with the operating capacity to meet all of the Nation’s bituminous coal 
needs in peacetime as well as war. 

However, increasingly severe—and sometimes unfair—competition 
from natural gas and foreign oil apparently reversed the indust ry’s 
hoped for continued recovery and in 1957 the national production of 
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bituminous coal dipped to 492,704,000 tons. Last year the downward 
curve reached the dangerous level of only 400 million tons—100 mil- 
lion tons short of the “estimated minimum figure of 500 millions be- 
lieved essential to maintain the productive c tpacity of the industry at 
a level consistent with the best interests of national defense and 
security. 

In the light of these new facts, it is particularly necessary for us 
to carefully analyze and evaluate any proposed legislation which 
will materially change the competitive conditions under which the 
coal industry must operate. S. 11 is such a measure because the bill 
would m: ike it illegal to meet a competitor’s lower price without mak- 
ing an identical adjustment to all customers. This requirement would 
for all practical purposes eliminate the “good faith competition” de- 
fense entirely and would seriously interfere with free competitive 
enterprise in the bituminous coal industry. 

Senator Krrauver. Mr. Hall, at this point we are marching up 
and down the hill again. Your language indicates that a lower price 
in one case to one customer and trade area would require you to intro- 
duce the same lower price all across the country. We have tried to 
make it amply clear that what we are talking about is like treatment 
to the customers in the same trade area, not across the entire country. 

Mr. Haru. The distinction is one without a difference insofar as 
the coal industry is concerned. Certainly a competitive area in the 
coal industry would be a significant enough area to make the results 
the same, whether it were nationwide or areawide. 

Senator Kerauver. Take Knoxville, Tenn. Coal is shipped in 
there and I suppose the shipping cost is very substantial. If you 
lower the price to the dealer in Knoxville to meet a competitive sit- 

uation, it would not mean you would have to do it at St. Louis, 500 
miles away. Under S. 11, ‘if you lowered the price to one customer 
in Knoxville, you would be required to lower the price to your other 
customers in Knoxville who were in competition and who are injured 
to the extent that it might substantially lessen competition or tend to 
create a monopoly. That certainly would not mean St. Louis, Cin- 
cinnati, Washington, D.C. 

Mr. Hatz. Mr. Chairman, let me illustrate by example, the thing 
that concerns us. Coal is distributed marketwise in a very peculiar 
fashion. Coal is mined in many areas of West Virginia then trans- 
ported up the valleys between the mountains to the eastern seaboard 
and is usually concentrated in one market area. Whole areas in West 
Virginia or Tennessee for that matter, are dependent upon a rela- 
tively small geographical market area. The freight differential prob- 
lem and the great distances over which coal must be delivered make 
it essential that coal be delivered in relatively narrow market areas in 
many instances. The concept of a Tennessee or West Virginia coal 
mine serving Utah or St. Louis or the eastern seaboard is not one that 
is common in the coal industry, so that having to reduce its prices in 
a trade or competitive area would be very damaging to the coal in- 
dustry. 

Senator Kerauver. We certainly have not indicated that you would 
have to reduce it to all of your customers all over the United States. 
I think you would agree that, if you reduce the price only to your cus- 
tomer A that may put competing customers out of business. You 
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would not want to reduce prices to customer A to the point where 
competing customers will be put out of business. 

Mr. Hau. I think, if our intention was to put them out of busi- 
ness, that would be covered by section 2(a) of the Robinson-Patman 
Act. But, of course the circumstances under which we feel the good 
faith defense is necessary is where the price is, in good faith, lowered 
to meet. competition. 

Senator Krerauver. Even if you put the fellow out of business ? 

Mr. Haut. If it is not our intention to do that, then the good-faith 
defense of course would apply. 

Senator Kerauver. The threat of destruction to the customers com- 
peting with A is present whether your intention was that or not. It 
makes it pretty tough on him, does it not? 

Mr. Hau. I think one of the inherent characteristics of competi- 
tion is that somebody is not going to win. I do not think any legis- 
lation can insulate every company from possible injury as a result of 
legitimate competition. It is one of the characteristics of competition 
that somebody gets hurt unless, in order to, themselves, meet this 
competition in the good old free American enterprise way, they find 
ways and means to meet that competition by increasing their produc- 
tive capacity or otherwise, but somebody in our competitive situation 
gets hurt. 

Senator Krrauver. Al] right, sir. You go ahead. 

Mr. Hay. Our study of the testimony in prior hearings in both 
the Senate and the House clearly indicates that S. 11 will have the 
effect of limiting the right and the ability of the producer-sellers 
of bituminous coal to meet. in good faith the lower price of competitors. 
The drop in the national production figures for bituminous coal is 
evidence enough that the coal industry must not be saddled with any 
new limitations that will impair its ability to meet the dump rate 
prices of oil and natural gas or unnecessarily interfere with its capac- 
ity to meet, the vigorous competition within the industry itself. 

If the seller of coal is to keep pace with the inducements of aggres- 
sive and sometimes unfair competitors—particularly oil and natural 
gas—he must retain sufficient flexibility to respond to such competi- 
tive inducements. A market becomes noncompetitive the minute 
sellers lose their flexibility for economic reasons or are inhibited by 
the uncertainties which would be imposed by such a Federal law as 
S. 11. 

At one time or another, the principle of the proposal to limit the 
good faith defense has been opposed by spokesmen for this and the 

revious administration from the White House, the Bureau of the 
Budget, the President’s Council of Economic Advisers, the Depart- 
ment of Justice, the Department of Commerce, the Federal Trade 
Commission. Opposition has also been voiced by an impressive ar- 
ray of witnesses representing the widest possible cross-section of 
business and industry, large and small. 

Early in 1956, for instance, the Federal] Trade Commission re- 
portedly opposed enactment of “antigood faith” legislation by a 
vote of 4 to 1 but subsequently reversed itself by a vote of 3 to 2. 
Chairmen and former Commissioners have publicly differed with each 
other on the issue. In 1949, prior to the Supreme Court decision in 
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the Detroit case + the White House, the Justice Department and the 
Federal Trade Commission supported legislation which spelled oyt 
the right of a businessman to lower his price and to obsorb freight 
charges to meet in good faith the equally low price of a competitor, 
This represents support for principles that are the exact opposite of 
those inherent in the proposed S. 11 legislation. Moreover, an 
amendment to the 1949 proposal was designed to rule out “good faith” 
as a justificati:: whenever the lower price might “substantially lessen 
competition.” ‘This amendment was opposed by the Department 
of Justice and the Federal Trade Commission and the bill containing 
the offensive amendment was vetoed by President Truman whose 
veto message explained that “the introduction of new and uncer. 
tain legal terminology” served to— 

obscure, rather than clarify, the law. As a result, it would make it more diffi- 
cult for businessmen, administrative agencies, and the courts to understand and 
apply the legal safeguards against monopoly and unfair competition. 

The Attorney General’s National Committee To Study the Anti- 
trust Laws, in its report dated March 31, 1955, favored continuation of 
the good-faith meeting of competition as an absolute defense for a 
lowering of a price. 

The Department of Justice, for example, has consistently opposed 
S. 11 proposals on the ground that: 

A seller’s right to meet a competitor’s lawful prices by granting price differ- 
entials to some customers without reducing his prices to all seems consonant 
with our national antitrust policy and should remain an esseitial qualification 
of any anti-price-discrimination law. A seller constrained by law to reduce 
prices to some only at the cost of reducing prices to all may well end by reducing 
them to none. 

Administration, departmental, and governmental views on limiting 
the good faith defense have, therefore, not been endowed with any 
marked degree of consistency of position. In fact, an examination 
of the record will disclose a bewildering diversity of opinion on the 
subject falling more nearly within the framework of an “on again— 
off again” pattern than any other. In balance, however, it is obvious 
that the understandable concern which exists in official minds about 
the impact of such legislation on the free competitive enterprise system 
does suggest that the S. 11 type of limitation should be not imposed 
on the American business community in the absence of clear, uncon- 
troverted evidence of the public need for the limitation of the good- 
faith defense. 

It has been said that meeting a rival’s price is the essence of the 
competitive process. The right and ability to meet competition is 
not only indispensable to our form of economy and to the protection 
of the consumer, but is an essential weapon of the small businessman 
in his effort to develop and hold a share of the available market. This 
concept of competition has distinct application in the bituminous coal 
industry which is fighting hard to retain a fair share of the expanding 
fuel market against most difficult odds. 

The bituminous coal industry is an outstanding example of the free 
enterprise system in action. It is comprised of thousands of coal 
mines and coal companies that not only must compete vigorously 


? Standard Oil Co. v. FTO (340 U.S. 231). 
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with each other but also must meet the competitive problem posed by 
the heavy inroads of foreign oil and dump rate natural gas compe- 
tition. 

Other American industries that now suffer from the unfair com- 
petition of foreign imports made possible by cheap foreign labor will] 
also be hard hit “by this legislation. Imported goods can be dumped 
in key markets with devastating effect upon a domestic industry—as 
has been dramatically emphasized in the case of coal by the recent 
action of the President imposing mandatory controls on foreign oil 
imports. Under 8. 11, the Americ an producer would either have to 
meekly surrender his plac e in that market to the foreign invader, or, 
risk ruin by cutting prices to all customers for the sake of meeting 
that foreign competition in one locality. Many will not be aware of 
this threat until the law is passed—and then it will be too late. The 
problem of meeting import competition will, however, be a growing 
one in the light of the ever-expanding volume of imports from all 
over the wor ‘1d which are flooding our markets and heightening the 
competitive problems of the American businessman. 

It is difficult enough now for coal to compete on equal terms with- 
out the introduction of new and uncertain factors into the complex 
competitive picture through the enactment of S. 11. Moreover, the 
coal industry must cope with the additional competitive burden of 
certain aspects of natural gas competition regarded as “unfair” by 
many responsible industry observers. We are certain that the en- 
actment of S. 11 would serve to further disarm the coal industry in 
its efforts to remain a stable, healthy and dependable industry in the 
face of the many competitive advantages conferred by the Federal 
Government on rival fuels. 

The natural gas transmission industry is an example of a fuel rival 
that is the beneficiary of commpetanive anny antages over bituminous coal 
as a result of Federal law—the Natural Gas Act of 1938, as amended. 
By virtue of section 1(b) of this act, direct sales of natural gas are 
exempt from regulation because jurisdiction of the Federal Power 
Commission is limited to “sales for resale” of natural gas. This loop- 
hole in the law permits the great natural gas pipeline companies to 
make direct sales of natural gas anywhere along the route of the pipe- 
line w ithout price regul: ation or control by the Federal Power Com- 
mission. Therefore, there is presented the anomaly of a pipeline 
company, clearly operating as a public utility, enjoying monopoly 
franchise privileges gri anted through a Federal certificate of public 
convenience, and exercising a statutory right of eminent domain to 
condemn land for its use, nevertheless competing with the coal in- 
dustry as a private business with respect to the unregulated portion 
of its business. 

The pipeline clearly has al] the characteristics of a public utility 
without all the corresponding responsibilities with respect to its direct 

sales. It is at this level that the natural gas pipeline company be- 
comes more than just another well-armed competitor—it becomes a 
competitive mons tros ity which is invulnerable to, and unaffected by, 
the normal economic stresses and strains of its rival fuels. 

The pipeline is assured a guaranteed rate of return on its covered 
or jurisdictional sales of natural gas leaving the natural gas com- 
panies free to set a price on dire ct or nonjurisdictional sales without 
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regard to costs. You may be sure that this enormous artificial flexi- 
bility in price making is fully exploited as a means of capturing coal 
markets. 

The bituminous coal industry regards this type of competition as 
unfair and believes that is adds immeasurably to the industry’s com- 
petitive problems. Moreover, it seems appropriate to note in passing 
that the practice permits the natural gas companies to pass along the 
costs to the household and domestic consumers which would appear to 
be unfair to the public at large as well as the coal industry. S. 11 
would indeed compound coal’s problem in meeting such competition 
if it were required by law to make corresponding reductions to all cus- 
tomers in instances where survival depends upon meeting the ruin- 
ously low level of natural gas prices. 

In directing attention to the competitive advantages that inure to 
the benefit of the natural gas industry because of the aforementioned 
loophole in the Natural Gas Act, we do not mean to downgrade the 
difficult competitive conditions which are posed by the competition 
from natural gas sales which are subject to regulation by the Federal 
Power Commission. Almost all of the natural gas companies have 
developed what is called the two-part rate pricing system which per- 
mits a high rate for the firm or demand natural gas customers and a 
disproportionately low rate for the interruptible or commodity users, 
Through the medium of this dual pricing method the natural gas 
companies are in position to successfully encroach upon coal’s tradi- 

tional markets—the industrial and utility consumers. For example, 
in a recent ~~ before the Federal Power Commission, Natural Gas 
Pipeline ys America, a natural gas company applied for the 
authority eet into effect a rate which would arbitrarily freeze 
below cost tthe commodity rate at 20 cents per M.c.f. of natural gas for 
the admitted purpose of ¢: apturing the large volume industrial market 
in the Chicago area; that is, markets now largely served by coal. 

In a current Federal Power Commission case, Midwestern Gas 
Transmission Co., it is similarly proposed to use the two-part rate— 
with below cost commodity rates—as a means to the end of capturing 
coal markets. 

In many instances, therefore, natural gas companies make below 
cost sales of natural gas for the specific purpose of capturing coal 
markets. S. 11 would make it difficult if not impossible to meet this 
type of competition. The elimination of such below cost sales of 
natural gas was recommended in the Report of the Presidential Ad- 
visory Committee on Energy Supplies and Resources Policy on Feb- 
ruary 26, 1955, in the following unequivocal terms and I am quoting: 

3ut sales—meaning natural gas—either for resale or direct consumption below 
actual cost plus a fair proportion of fixed charges which drive out competing 
fuels constitute unfair competition and are inimical to a sound fuels economy 

The committee recommends, therefore, that appropriate action be taken that 
will prohibit sales by interstate pipelines either for resale or for direct consump- 
tion, which drive out competing fuels because the charges are below actual cost 
plus a fair proportion of fixed charges 


Our review of the testimony in the past hearings on legislation 
similar to S. 11 discloses that considerable concern has been expressed 
over the effect of such legislation on the right of sellers to absorb 
freight. 
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I feel that this argument that has been presented before was even 

resented well this morning. 

We note that S. 11 this year contains an added proviso which ap- 
parently is designed to alleviate some of the fears regarding the 
impact of the elimination of the good faith defense upon the freight 
absorption problem. We do not believe that S. 11’s added language— 
nothing contained herein shall be construed to alter the law applicable to the 
absorption of freight or of shipping charges— 

rovides an adequate safeguard to insure that there will be no abridg- 
ment of the right to freight absorption as the result of the enactment 
of S. 11. Moreover, we believe that the legal standing of freight 
absorption presently depends on preservation of the right to meet 
competition in good faith. There is no other law under which this 
practice can be justified in the face of au Federal Trade Commission 
complaint or a treble damage suit charging that competition may be 
lessened by a businessman’s freight absorption. 

Accordingly, by denying a businessman the right to make a price 
differential to a customer to meet competition in good faith, this leg- 
islation would also automatically deny him the right to absorb freight 
charges to a particular customer or group of customers to meet com- 
petition, wherever other customers or other businessmen might be 
affected by this action. In such circumstances, freight absorption 
would be the same as a price differential and would be illegal under 
S. 11. 

In other words, it appears that inclusion of this language means 
absolutely nothing as far as the effect of the measure on freight ab- 
sorption is concerned. In fact, the phrase that the law applicable to 
freight absorption is not altered is contained in the very bill which 
repeals the present section 2(b) upon which the legality of freight 
absorption depends. 

We, of course, fee] that the added proviso in S. 11 does not appear 
to us to be adequate protection in the freight absorption problem but 
as I indicated, I believe this has been adequately covered. 

Therefore, it can be seen that the bituminous coal industry has an 
enormous stake in any congressional action that would have the effect 
of reducing the flexibility of coal producers in the effort to meet com- 
petitive prices, particularly the dump prices of natural gas and for- 
eign residual fuel oil. We are confident that S. 11 would impose im- 
possible competitive conditions upon the coal industry which still re- 
mains one of the last bulwarks of the free competitive enterprise 
system. 

Moreover, our industry is essentially the aggregate of many small 
businesses with thousands of miners, railroad workers and related em- 
ployees dependent upon its welfare. As small businessmen, most coal 
producer-sellers would have understandable doubts about their rights 
under S. 11 legislation and would be faced with the unhappy choice 
between price rigidity and economic ruin due to the uncertain risks 
inherent in the necessity of meeting a lower competitive price. Price 
decisions under S. 11 would necessarily fall outside the competence 
of the management of the small company and would have to be dele- 
gated to lawyers and economists thus adding unreasonably to the al- 
ready high costs of doing business in a high labor cost industry. 
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In the landmark case, Standard Oil Co. v. FTC, 340 U.S. 231 called 

the Detroit case, which triggered the shooting in the S. 11 field, the 
Supreme Court accurately ‘defined the businessman’s competitive di- 
lemma in the absence of the good-faith defense, saying: 
There is nothing to show a congressional purpose * * * to compel the seller to 
choose only between ruinously cutting its prices to all its customers to match 
the price offerings to one, or refusing to meet the competition and then ruinously 
raising its prices to its remaining customers to cover increased unit costs. 

We agree with the Supreme Court that there is “nothing to show 
a congr essional purpose” to compel the choice between economic ruin 
on the one hand and the prospect of extermination on the other. It is 
our hope that the Congress will not embrace legislation that w ill com- 
pel such a choice. 

We respectfully urge that S. 11 be passed over and there be no 
legislation enacted which will mar the delicate fabric of existing 
competitive conditions which are difficult enough under existing law, 

Senator Krravuver. Thank you very much, Mr. Hall. Any ques- 
tions, Senator Hart? 

Senator Harr. Thank you, no. 

Senator Kerauver. Thank you, Mr. Hall. 

Mr. Henry H. Fowler, general counsel, Manufacturing Chemists 
Association. Mr. Fowler, are you accompanied by Mr. Eustis? 

Mr. Fowrrr. Yes, Mr. Chairman. With your permission I would 
like to reserve 10 minutes of the time allotted to me for Mr. A. H. 
Eustis to present one phase of the testimony for which he is especially 
“ompetent to present it. 

Senator Kerauver. All right. 

Mr. Fowtrr. Mr. Eustis 1s president of the Virginia Smelting Co, 

Senator Keravuver. That will give each one of you approximately 
10 minutes. You testified in 1956, and both of you w ere here last 
year. Reference will be made to your testimony in the previous 
hearings. 

(Mr. Fowler’s testimony appears on page 434 of the 1956 hearings 
and on page 561 of the 1957 hearings.) 


STATEMENT OF HENRY H. FOWLER, GENERAL COUNSEL, 
MANUFACTURING CHEMISTS ASSOCIATION 


Mr. Fowter. Thank you, Mr. Chairman. 

Mr. Chairman and members of the committee, I am speaking here 
on behalf of the Manufacturing Chemists Association which, as has 
been stated previously, is the Nation’s oldest chemical trade associa- 
tion and the only general such association in the United States. It 
has 173 members representing more than 90 percent of the productive 
capacity of the U.S. Chemical Industry. We estimate that according 
to normal criteria approximately one-third of these companies fall 
into the category of small business. 

I am also authorized by the Synthetic Organic Chemical Manv- 
facturers Association to state that they are in concurrence with this 
statement. This association is a group of 85 companies engaged in 
the manufacture of synthetic organic chemical products. It includes 
some of the same companies that are members of the Manufacturing 
Chemists Association. 
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As the chairman is aware and the record of the previous hearings 
will show, the Manufacturing Chemists Association has taken the 
position that it supports the basic principle of the Robinson-Patman 
Act. It recognizes the limitation on the right to compete that has 
peen established public policy since the Clayton Act and the Robin- 
son-Patman Act of 1936. 

We have felt that the legislative attempt to alter the present. policy 
and further restrict the right to compete will diminish the effective- 
ness of competition in the area of our economy with which we are 
most familiar. We feel that the right to compete by meeting in good 
faith the price of a competitor is very fundamental, particularly as 
we look at the characteristics of the chemical industry and the way 
in which it operates. We are fearful lest it be jeopardized by legisla- 
tion such as S. 11 that would make unclear the right of the business- 
man to meet in good faith the lower price of a competitor. We do 
not believe that it is wise to imperil that right so that the business- 
man may later find that he has violated the law by meeting a com- 
petitive price, although the consequences of his action would be un- 
foreseeable at least in our field of industry at the time the price 
is met. 

We are speaking here, of course, primarily about competition 
among sellers and we think that, if our testimony has any special em- 

hasis, it will be to flag the committee’s attention to the impact of 
. 11 on competition between sellers. 

Senator Keravuver. Are you talking about sellers in the primary 
line, like manufacturers? 

Mr. Fowter. Yes, sir, the sellers of basic and intermediate chemi- 
cals as distinct from those who retail and distribute these products. 

Senator Kerauver. You are talking about Monsanto and Du Pont? 

Mr. Fowter. The larger chemical companies grading down to 
medium sized and small manufacturers. Mr. Eustis will speak par- 
ticularly on behalf of the smaller group today. His testimony will 
reflect their problems. 

In past testimony I have alluded to the characteristics of the chem- 
ical industry that we think distinguish it in some ways from many 
of the major manufacturing industries because of its diversity and 
complexity. There are 8,000 chemicals regularly produced in this 
country. Competition is diverse. There is competition between 
products for similar markets; competition between processes, by 
which I mean different ways of making a particular chemical: com- 
petition between various raw materials for the same use; and then 
finally the customary competition between companies making the 
same product in the same general way. 

Senator Kerauver. How much of the chemical industry’s products 
are sold under a trade name? In other words, what percentage of 
their products are patented ? 

Mr. Fowter. Senator, I have tried to get that information at times 
ast. It is extremely difficult to run down. The best answer that 

can give you is that a substantial amount of the product—I would 
hesitate to estimate whether it is the bulk of the output of these 
manufacturers—is sold under a trade name. Patents are common in 
this industry. It is a very highly technological industry and a great 
deal of emphasis is put on research and development; a great deal of 
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emphasis on bringing out new products. So, both patent and trade 
names are important factors. 

This diversity of competition among manufacturing producers 
makes it extremely difficult for them to tell, when they lower a price 
to meet the price of a competitor, what the impact is going to be on 
the various types of competition that they meet in the market. 

The second important characteristic of the chemical industry is the 
diversity of competition at the secondary or consumer level. These 
products are sometimes sold as basic chemicals. They are sometimes 
sold as intermediates and some of them are sold in fairly finished 
form. A basic product like sulfuric acid or ammonia has thousands 
of uses. Sometimes these end uses are competing, sometimes they 
are not. f 

So, in trying to predict what happens when you lower a price, you 
not only have to consider the impact on the customer but. also the 
impact on his customers, who constitute the next tier down, and some- 
times the impact on a third and fourth tier as these basic chemicals 
go through various changes, being combined with other materials to 
create an ever-increasing complexity of products which eventually 
reach the market for use. ; 

The third characteristic of the chemical industry is one that was 
not developed in my previous statement before the committee, al- 
though it was developed by other witnesses. I want to mention it 
particularly this year because it has come into focus in the industry 
and has become recognized as an aspect of this legislation. This 
characteristic is the very major challenge that the chemical industry 
faces from the increased importation of certain types of foreign chemi- 
cals, both bulk, low-priced products and smaller quantities of higher 
priced chemicals for highly specialized uses. 

This threat, which has been alluded to by other witnesses, requires 
the domestic producer to meet very low-priced competition, out of the 
normal area of price competition, in particular costal markets, local 
markets that became saturated by these imported products. Because 
of the localized nature of this competition, it is not economically pos- 
sible for domestic producers to lower their price throughout their en- 
tire national market away from this local point. Consequently, the 
right to meet in good faith the lower price of a foreign competitor to 
that particular customer or to a group of customers in that one market 
is of particular importance in meeting the increasing threat of low- 
priced foreign competition. 

Now, as regards the effects on S. 11 on the chemical industry, I 
developed a year ago both in my main statement and in response to 
questions by the committee, the point that has been made here, that 
S. 11 would reduce price flexibility. In order to keep within the time 
limit, I will not develop that point further. 

The second effect of this act would be to create a very great deal of 
uncertainty in the seller, in knowing what the impact on his competi- 
tion or the competition of his customer would be if he meets a com- 
petitive price. In view of the vagueness of the distinction between 
what is injury to a competitor and what is injury that may substan- 
tially lessen competition, we submit that this puts a very grave burden 
of risk on the sales manager in determining whether or not a given 
low price of a competitor can legally be met in good faith. 
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In regard to the third point, dealing with the impact of S. 11 on the 
small or moderate size chemical company, I refer that to Mr. Eustis, 

who will deal with this question particular ly. 

The fourth point, also made in my previous appearance before this 
committee, has to do with the effect of S. 11 upon the buyer of 
chemicals. This legislation would limit the buyer’s sources of supply. 
Generally, customers in the chemical industry prefer to have two or 
three sources of supply to give them flexibility and some independence. 
The more sellers that are available, the better for the buyer. Without 
the economic protection of the good faith defense, the buy er’s sources 
of supply will be reduced when one or more sellers in the market can’t 
afford to meet the price of a particular competitor to all their custo- 
mers. Therefore, as far as that particular buyer is concerned, he has 
less sellers to deal with. Examples of that are developed in my 
written statement. 

The fifth and last consequence of S. 11 would be, as I have indi- 
cated before, to make it extremely difficult for the domestic chemical 
industry to meet the increasing challenge of foreign products. I 
have already described how a large proportion of these : mn toe chem- 
icals is marketed in areas near the points of importation. These 
markets, although frequently not large geographically, are extremely 
important. A domestic producer cannot afford to abandon them to 
low-priced foreign competition. But neither can the domestic pro- 
ducer afford, in order to meet the price of imports in New York City, 
for example, to reduce his price to all customers throughout the vastly 
wider east coast area that some court or other tribunal may later 
decide to be competitive with the New York market. 

Now, in conclusion, let me repeat that the Manufacturing Chemists’ 
Association is in sympathy with the underlying philosophy of those 
who sponsor this legislation. The association contains many small 
businesses. We believe that small business should be given appro- 
priate protection in the manufacturing areas and the distributing 
areas; but we sincerely feel that S. 11 fails to accomplish its purpose 
in two respects. It would do injury te the small manufacturer to 
whom, as Mr. Eustis’ testimony will illustrate, this right to meet in 
good faith the lower price of a competitor is a very valid competitive 
right. It also would not achieve, we believe, the policy it is designed 
to promote. It doesn’t really penalize the large coercive buyer who 
is the real target of this legislation. Nor does it provide a workable 
yardstick for the countless d: iily sales transactions in which the ques- 
tion of meeting a competitive price demands immediate decision with- 
out market assessment. 

As to the long-range consequences of the act, I have summarized in 
the conclusion seven reasons which lead us to continue our opposition 
to this legislation. I shall conclude with the statement that we be- 
lieve that laws restricting the right to free competition, of which 
S. 11 is one, are not consistent with wise public policy. The right to 
compete by meeting in good faith the price of a competitor has been 
part and parcel of our free competitive system and recognized as 
such in the law since 1914. This right was reaffirmed in 1936, ac- 
cording to the m: vjority view of the Supreme Court. It is a funda- 
mental ingredient in our wise national policy to make workable a 
competitive system. We believe S. 11 would restrict sharply this 
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economic freedom, we believe that the objectives of the sponsors of 
this legislation can be achieved by a much more vigorous and wel] 
suppor rted enforcement of the present act by the Federal Trade Com- 
mission. 

Thank you, very much, Mr. Chairman. Mr. Eustis will now take 
the remaining time. 

Senator Kerauver. The Chairman knows that you are a very able 
lawyer, Mr. Fowler. 

We note with interest your statement on page 12: “We believe that 
small business should be given appropriate protection.” Every time 
we try to give small business some “appropriate protection,” we run 
into some kind of opposition which in many cases seems to be insur- 
mountable. You are a good lawyer, and with this philosophy in 
mind, I wish you would furnish the committee some ideas about how 
you think we can get some legislation passed, and have some unanimity 
on giving small business some protection without running into the 
oppositon of du Pont, Monsanto, Allied Chemical, and Union Carbide, 

Mr. Fowtrer. Mr. Chairman, I have discussed this problem with a 
group of lawyers from various chemical companies. We have con- 
sidered what alternative legislative approaches might be effective here, 
and I am frank to say that the answer that they give me, and the only 
one I can give you, is that I do not believe these companies, or the 
MCA, would oppose in any way increased appropriations to the Fed- 
eral Trade Commission earmarked “Dedicated, specified, for a much 
more vigorous program of enforcement of section 2(a) of the Robin- 
son-Patman Act.” We believe that more protection to small business 

can be achieved by a vigorous enfor cement on a larger scale of the 
existing law than by tinkeri ing with the present law. 

Senator Krravver. The only trouble, Mr. Fowler, is that it is aw- 
fully hard to provide much more vigorous enforcement for a law 
that is moribund. But, anyway, you have given us a suggestion. 

Mr. Fowter. Thank vou, sir. 

(The full prepared statement of Mr. Fowler is as follows :) 

Mr. Chairman and members of the committee, my name is Henry H. Fowler, 
I am a ‘member of the firm of Fowler, Leva, Hawes, & Symington at 1701 K 
Street, NW., Washington, D.C. My firm is general counsel for the Manufactur- 
ing Chemists’ Association, Inc. I appear here today as a representative of 
that association as I did during your 1957 hearings on the previous S§S. 11. I 
wish to thank you for this opportunity to testify again in connection with the 
present bill. I am authorized and directed hy the board of directors of the 
Manufacturing Chemists’ Association to record its strong opposition to the en- 
actment of S. 11, for the same reasons that caused it to oppose the earlier bill. 

I am also authorized by the Synthetic Organic Chemical Manufacturers As- 
sociation of the United States to state that they are in complete concurrence 
with this statement and strongly support our position regarding the proposed 
legislation. This association is a group of 85 companies engaged in the mant- 
facture of synthetic organic chemical products, accounting for approximately 
90 percent of total U.S. production of these products. 

The Manufacturing Chemists’ Association, Inc. was established in 1872 and 
is our oldest national chemical trade association. It is also the largest and 
only general chemical trade association in the United States. It has 173 mem- 
bers and represents more than 90 percent of the productive capacity of the 
United States chemical industry. According to estimates provided by the staff 
of the association, over one-third of the membership of the association is within 
the generally accepted category of small business. 
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SUMMARY OF POSITION 


The Manufacturing Chemists’ Association supports the basic principle of the 
Robinson-Patman Act, which it understands is designed to prevent price dis- 
crimination between customers unless justified by cost differences or required 
to meet the price of a competitor. It recognizes that this limitation on the 
right to compete has been established public policy since the enactment of sec- 
tion 2 of the Clayton Act in 1914 and its further confirmation in the Robinson- 
Patman Act in 1936. It believes that this policy should continue to be applied 
under existing law by the courts and the Federal Trade Commission. 

But the association is concerned lest legislative attempts to alter this sound 
policy result in further restrictions on the right of free competition that will 
greatly diminsh its effectiveness. The right to compete by meeting in good faith 
the price of a competitor for a given customer’s trade is fundamental to a free 
economy. Preservation of this right has consistently been a basic purpose of 
our national policy. It should not be jeoparized by legislation such as S. 11 
that makes unclear the circumstances in which a seller may so compete. The 
individual businessman must not be put in peril of being later found to have 
violated the law because of subsequent, unforeseeable effects of a price reduc- 
tion given in good faith. 

As Senator Wiley accurately said at the beginning of the 1957 hearings, the 
fundamental question in considering such legislation is whether the remedy 
will be worse than the disease. We believe that S. 11, in attempting to correct 
a few limited problems, will result in seriously restricting competition through- 
out the entire economy. 

This committee will undoubtedly wish to take into full account the impact 
of the proposed legislation on competition among manufacturing sellers. To 
assist the committee in so doing, this presentation will be designed to provide 
relevant data regarding the chemica] manufacturing industry so that the com- 
mittee may understand how the proposed legislation will adversely affect the 


public interest in the maintenance of competition throughout many areas of our 
economy. 


CHARACTERISTICS OF THE CHEMICAL INDUSTRY RELEVANT TO THIS INQUIRY 


(1) The first characteristic of the chemical industry distinguishing it from 
many other major manufacturing industries is the diversity and complexity of 
competition at the primary or manufacturer-seller level. Nearly 8,000 chemicals 
are regularly produced in the United States. It is extremely difficult for any 
one company to gain exclusive control even for a short period over any appreci- 
able portion of this market. Competition in the chemical industry is manifested 
in four major areas: competition between products for similar markets, com- 
petition between processes, competition between alternative raw materials, and 
the customary sales competition between companies. 

This diversity of competition among producers of chemicals makes it extemely 
difficult, if not impossible, to determine whether, in a given case, the meeting in 
good faith of a lower price of a competitor to a given customer without lower- 
ing the price to all “may substantially lessen competition or tend to create a 
monopoly” at the primary or manufacturer-seller level. 

Moreover, chemicals manufacured by different producers are frequently so 
similar as to be entirely interchangeable in use. There is little reason for 
customer X to continue to pay to competitor A a higher price than he would 
have to pay competitor B. This is not true to the same degree in other key 
areas of competitive manufacturing, such as the automobile industry, where 
products are differentiated by quality and consumer preference, so that price 
is only one factor in competition. 

(2) The second important characteristic of the chemical industry is the 
diversity of competition at the secondary or consumer level. I have said that 
nearly 8,000 different chemicals are currently being produced commercially. 
Many of these, like sulfuric acid or ammonia, have thousands of intermediate 
and end uses. Some of these uses are competing ; some are not. 

8. 11 would thus require a manufacturer who sells a basic chemical to 
evaluate not only the impact of the price advantage to customer X over the 
competitors of customer X in the various product lines in which customer X 
may use the basic material sold; he must also calculate the impact down to the 
second tier of the customers of customer X and, perhaps, through a third 
or fourth tier. It is impossible for him to determine with any degree of cer- 
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tainty whether the effect of his action to meet in good faith the price of hig 
competitor “may be substantially to lessen competition.” 

3) The third important characteristic of the chemical industry today is the 
major challenge it faces from the increasing importation of foreign chemica] 
products. These imports are of two basic types: relatively low-priced chemicals 
having many general uses, which are imported in bulk; and smaller quantities 
of high-priced chemicals having highly specialized uses. 

The principal threat posed by these imports is not that they compete with 
domestic products on a nationwide scale, but rather that they saturate loca] 
markets near the point of importation. Because of the localized nature of this 
threat, it is not economically feasible for domestic producers to respond by low- 
ering their price to all customers throughout their sales area. Their only ade. 
quate means of countering the challenge is to meet the lower imported price in 
specific local markets close to the point of importation. 


EFFECT OF 8S. 11 0N THE CHEMICAL INDUSTRY 


Let us now look at the effect that S. 11 would have on the chemical manny. 
facturing industry, its customers, and the related economy. There are five such 
major effects I wish to mention. 

(1) In the first place, S. 11 would lessen competition in the manufacture and 
sale of chemicals by reducing price flexibility. It is frequently necessary, in 
order to compete successfully in many segments of the chemical industry, to 
preserve the freedom to sell to an individual customer at a price less than the 
price at which the product is sold generally in order to meet in good faith the 
price offered to that customer by a competing seller. It is important that a seller 
be permitted this flexibility while he reconsiders his whole price structure. He 
will be put under severe pressure to cut costs or to provide better service. 

Consider for a moment what happens when chemical manufacturer A meets 
the price of competitor B in good faith without simultaneously adjusting his 
price schedule to all other competing customers. First, the competing customer 
X who receives the lower price gets an advantage which, in all likelihood, in 
whole or in part will be passed on down the line. Second, the other customers, 
Y and Z of manufacturer A, soon learn of the new price and pressures develop 
to adjust the overall price schedule. These pressures are increased if competitor 
B manifests interest, not only in the single customer whom he is Seeking to cap- 
ture, but also in A’s other customers in the market. As a result, manufacturer 
A will be required to consider seriously a general price adjustment. 

This disruption by the outsider, shaking prices down, is the way competition 
works, and the consumer receives the benefits. In the end, the overall price 
structure in the area is likely to be adjusted, not by legislative fiat but through 
the natural workings of the economic system. 

Any law or regulation that arrests this process creates price rigidity and very 
often thereby lessens competition or tends to create monopoly. Insofar as the 
chemical industry is concerned, the proposed change in the law would damage 
and lessen competition at the manufacturing level by promoting rigid adherence 
to a single price system in the industry. This damaging effect would be felt by 
wholesalers and retailers, and, indeed, by all who use chemicals. 

(2) In the second place, S. 11 creates complete uncertainty for the manufac- 
turer-seller of chemicals as to when he can meet a competitive price. The con- 
plexity of chemical competition and products at both the primary and secondary 
levels makes the approach contained in S. 11 particularly unworkable in this 
industry. The best-intentioned chemical manufacturer does not have time to 
conduct an extended inquiry to determine the legality of his proposed action. 
If he does, he will lose his customer. But if he guesses wrong, he can be treated 
as a lawbreaker and subjected to substantial treble damage actions. A law 
vitally affecting thousands of daily transactions must not be so indefinite. 

For the past 23 years problems of interpretation have arisen in construing 
provisions of the present law. The working understanding of its operation which 
has been developed during this period would be overturned by passage of §. 11 
The new uncertainties thus created would require another long period of time to 
resolve and would seriously hamper businessmen in the daily conduct of their 
business. 

A major example of the uncertainty that would be thus created is the at- 
tempted distinction between the test of injury to a competitor and injury that 
may substantially lessen competition. We are fully aware of previous efforts in 
this committee to indicate a difference between these two concepts. 
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Even if the distinction has a theoretical validity, its application remains 
wholly conjectural when applied to the sale of many chemicals. As four of the 
Senators on the Senate Judiciary Committee stated last year, in opposing S. 11: 

“This asserted distinction between a price which may ‘lessen competition’ and 
a price which may ‘injure, destroy, or prevent competition’ is not only fine spun 
and technical, but it seems to have escaped detection by the courts and the 
Federal Trade Commission in 21 years of enforcement of the Robinson-Patman 
Act.” * @ 

Representative Celler, Chairman of the House Judiciary Committee, has aptly 
foreseen that the inevitable consequence of this unworkable distinction will be 
to make the two tests synonymous, thus eliminating the good faith defense: 

«* * * The difficulty is that the courts have never distinguished between a 
‘substantial lessening of competition’ and an ‘injury to competition’ with any 
person. In fact, in every case that has dealt with the Robinson-Patman amend- 
ment since it was passed in 1956, the courts have assumed that the two phrases 
were synonymous. Since nobody has ever attempted to distinguish these two 
phrases, the effect of the bill would be to eliminate the 2(b) proviso of good faith 
from the statute altogether.” * 

We recognize that the test proposed in 8S. 11 is appropriate to sections 3 and 
7 of the Clayton Act, prohibiting tying clauses and mergers. These questions 
arise infrequently and allow time for careful study. The same may often be 
true when a company is considering the competitive effect under section 2 of a 
price to be offered initially to a given customer. But the question whether a 
company will meet a competitor's offer to one of its customers arises frequently 
and suddenly. It requires immediate decision. It is unrealistic to suggest that 
the same test as to competitive effect applied in sections 3 and 7, or in the case 
of an initial sale under section 2, should apply to meeting the price of a 
competitor. 

(3) Thirdly, S. 11 would hamper small and moderate sized chemical manu- 
facturers in competition with manufacturers who are large mass producers or 
who produce their own raw materials. The small manufacturer must be free 
to meet the challenge of a distant larger producer who seeks to capture his best 
customer. If he is able to lower his price to that customer individually, he can 
continue to compete with his larger opponent. If, on the other hand, he is 
required by S. 11 or similar legislation to reduce his price simultaneously to all 
his other customers, he is likely to be unable to afford to continue in business. 
His only alternative under such legislation will be to abandon his best customer 
to the large competitor, with serious adverse effects upon his business. More- 
over, as the Supreme Court recognized in the Standard Oil of Indiana case, the 
economic consequences to the competitors of that customer will be the same 
because the customer will still get the lower price from the large seller. 

(4) The fourth consequence of S. 11 would be to limit the sources of supply 
for buyers of chemicals. It is not merely manufacturers of chemical products 
who would be injured by passage of S. 11. Buyers of these products would 
also suffer, because the effect of this legislation would be to reduce the number 
of available sellers in the market. 

The customers in the chemical industry would prefer to have more than 
one dependable source of supply. In fact, the more sellers available, the better 
for the buyer. Without the economic protection of the good faith defense, a 
buyer’s sources of supply are always reduced by one or more when other sellers 
in the market cannot afford to extend their competitor’s price to all their cus- 
tomers. 

For example, suppose that buyer A who uses a substantial quantity of an inter- 
mediate chemical in his manufacturing process, buys that chemical from two 
small or moderate sized producers, B and C, located nearby. Suppose that sub- 
Sequently an additional source of supply, company D, comes into the market and 
offers to supply company A’s requirements at a lesser price than A is paying B 
and C. If B and C cannot afford to lower their general price level to meet the 
hew price, as S. 11 would require, in order to retain a portion of A’s business, 
the buyer is confronted by a serious dilemma. He must either continue to pur- 
chase part of his chemical requirements at a higher cost from the old suppliers 
B and C; or, if he wants to achieve maximum economy, he must give his entire 





1 Hearings before the Subcommittee on Antitrust and Monopoly of the Senate Committee 
on the Judiciary, Rept. No. 2010, 85th Cong., 2d sess., July 28, 1958, p. 31. 
2 102 Cong. Rec., June 11, 1956, p. 10038. 
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business to the new single supplier D. By contrast, under the present law B 
and C would be free to meet D’s price to A individually, and A could therefore 
enjoy the advantage of three suppliers at the lower price by splitting his business 
among them. 

(5) The fifth consequence of S. 11 would be to make it extremely difficult for 
the domestic chemical industry to meet the increasing challenge of foreign 
products. I have already described how a large proportion of these imported 
chemicals is marketed in areas near the points of importation. These markets, 
although frequently not large geographically, are extremely important. A domes- 
tic producer cannot afford to abandon them to low-priced foreign competition, 
But neither can the domestic producer afford, in order to meet the price of 
imports in New York City, for example, to reduce his price to all customers 
throughout the vastly wider east coast area that some court or other tribunal 
may later decide to be competitive with the New York market. 

Earlier testimony before this committee demonstrates that this danger is not 
illusory. Representative Dorn, among others, appeared before this committee 
at its previous hearings in 1957 to show that the same threat is found in numer- 
ous other industries. He pointed out that if domestic producers, in order to con- 
tinue to compete in such important local markets, were obliged to lower their 
price to customers throughout a far wider sales area, they might easily be 
forced out of business altogether. Yet this is what S. 11 would require them 
to do. They would thus be deprived of their only economically feasible defense 
against low-priced foreign competition: the right, guaranteed to them under 
existing law, to meet the lower foreign price in specific markets where the threat 
exists. 

CONCLUSION 


In conclusion, let me repeat that the Manufacturing Chemists’ Association is 
in sympathy with the underlying philosophy of those who sponsor this legisla- 
tion. The association contains many small businesses. We believe that small 
business should be given appropriate protection. But S. 11 fails to accomplish 
its purpose in two respects: First, it would do great injury to small business- 
men, both producers and distributors; and second, it would not achieve the 
policy it is designed to promote. It would not penalize the large coercive buyer 
depicted as the target of this legislation. Nor does it provide a workable yard- 
stick for the countless daily sales transactions in which the question of meeting 
a competitive price demands immediate decision. 

We believe strongly that S. 11 would weaken competition and injure small 
business. This result directly violates the philosophy of the antitrust laws that 
S. 11 is supposed to further. The New York State Bar Association, to take 
one persuasive example, opposed S. 11 on the specific ground that “the net effect 
of the bill is in fact to lessen competition and to promote monopoly.”* Com- 
petition would be reduced. 

First, by causing prices to lose the flexibility essential to competition; 

Second, by placing excessive economic burdens on small sellers who cannot 
afford either to forego a major customer or to reduce prices to all customers; 

Third, by limiting the sources of supply available to buyers; 

Fourth, by causing nationwide sellers to abandon local areas to a lower 
priced local seller rather than reduce prices over a wide area, thereby encourag- 
ing a local seller’s monopoly ; 

Fifth, by encouraging sellers to deal exclusively with a single large buyer in 
order to avoid application of the law by eliminating competitive purchasers; 

Sixth, by encouraging vertical integration of distribution facilities on the 
part of producers who are denied the right to meet lower prices offered to 
their jobbers by competitors; and 

Seventh, by placing domestic industry at an increased disadvantage in com- 
petition with imported products. 

It is both unwise and unnecessary to overturn existing law by drastic and 
far-reaching changes of unpredictable effect applying to the entire economy, 
only a small segment of whick has sustained injury. It is particularly unwise 
to seek to do this when Congress and the courts have consistently found section 
2(b) in its present form entirely adequate to meet the overall needs of our 
economy. 


* Hearings before the Subcommittee on Antitrust and Monopoly of the Senate Committee 
on the Judiciary, March 1957, pt. 1, p. 49%. 
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We believe that a law restricting the right to free competition is not consistent 
with wise public policy. The right to compete by meeting in good faith the 
price of a competitor should not be limited. The policy of our Nation has thus 
far consistently been to preserve and make workable a freely competitive system. 
This is the underlying premise of our economy. We believe deeply that the effect 
of S. 11 would be to restrict sharply the economic freedom that it has always 
been our purpose to preserve. For this reason we strongly oppose its enactment. 

Senator Keravver. All right, Mr. Eustis. You were with us 2 years 
ago, and your previous testimony will be noted, for reference. We 
are glad to have you back with us, Mr. Eustis. 

(Mr. Eustis’ testimony appears on page 489 of the 1957 hearings.) 


STATEMENT OF A. H. EUSTIS, CHAIRMAN OF THE BOARD, 
VIRGINIA SMELTING CO. 


Mr. Eustis. Mr. Chairman and members of the committee, my name 
is Augustus H. Eustis. I am a citizen of Massachusetts and chair- 
man of the board of the Virginia Smelting Co. 

I want to thank Mr. Fowler for kindly allowing me a part of his 
time. My company has been a meine of the Manufacturing 
Chemists’ Association for 36 years. I have been an officer of our 
company for 50 years. 

My company is definitely recognized as a small company by the 
Small Business Administration. There is one feature wherein S. 11, 
if enacted, will place a definite disadvantage on small companies as 
compared to large. I am going to try to explain this to you and also 
to record my conviction that small companies play an important part 
in our national economy. 

I start by confirming a statement which I made at the hearings be- 
fore this subcommittee on this same subject in March 1957. I have 
copies of that statement here and also copies of my present remarks, 
which I would like to hand to the committee and any other persons 
who might be interested. My 1957 statement is equally true today 
except for minor details. 

In my last paragraph on the second page of that statement I gave an 
example of an experience that was just then happening to us in selling 
our product, A, and pointed out that we should probably decide to 
meet the competitive lower price. We actually did this, and I can 
now point out that we have had many similar occurrences during the 
last 2 years, with the same result. 

This to me confirms that the Robinson-Patman Act in its present 
form is effective in producing for customers the lowest price at which 
competing manufacturers can manufacture and sell their products. 

In order to help you understand our point of view, I want to ex- 
plain very briefly what usually happens when a competitor offers one 
of our customers a lower price. Our salesman, making this routine visit 
to the customer, is told by the buyer that they have a lower price. The 
buyer intimates that unless we meet the lower price he will have to 
buy at least a part of his requirements from the supplier who offers 
the low price. Our salesman will naturally try to find out all he can 
as to the lower price and may even ask to see the quotation. He will 
then explain that he does not have any authority to reduce our quota- 
tion but that he would like to take the matter to our sales manager and 
will finish his conversation and promptly telephone our sales manager. 

39738—59——_11 
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Our manager will press the salesman for detailed information and 
tell him that we will have to think it over. 

As we understand the law today, our sales manager is free to meet 
the lower price if he wishes and for the last year we have frequently 
done so. But if this S. 11 bill is passed, our manager would have to 
decide whether reducing our price to this customer “may substantially 
lessen competition” under the existing circumstances. Presumably he 
will decide to call our lawyer. The lawyer will undoubtedly say this 
is a difficult question to answer and he will need to have much more 
information which our manager will try to get for him. Assuming 
the lawyer finally becomes satisfied, our manager will probably tele- 
phone our salesman and authorize him to meet the price, which the 
salesman will do; but the chances are that the salesman’s report. will 
be: “Too bad. The customer has bought elsewhere.” 

I accordingly ask myself, and you, gentlemen of the committee, 
why the need of changing the law? The change you are proposing 
wil] throw a greater burden on those of us who are small by asking 
us to absorb price reductions across the board instead of allowing 
these reductions to work themselves out gradually as they are now 
doing. 

I have worked for small companies through a long and interesting 
life. I firmly believe that small companies taken together make up an 
important part of the industry of this country. There are some 
things they can do to better advantage than larger companies, and 
there are many things they cannot even attempt. 

If this S. 11 bill is passed it will certainly impose additional dif- 
ficulties in the sale of certain groups of chemicals as pointed out in 
my previous statement. We all have to meet competition and this 
turns up in the most unexpected places. 

We believe that under the Robinson-Patman Act, as we understand 
it today, we are allowed to meet competition at any one customer by 
reducing our price to it, but if this S. 11 is passed we think we might 
have to reduce our price to all competing customers for the product 
in question. This would be very difficult, if not impossible, for us, 
whereas a large company making the same product could, if they 
wished, reduce their price to all their customers on account of their 
having so many more products than we do to absorb the company 
overhead. 

My remarks up to this point apply particularly to the products 
which we manufacture and sell. These sales are largely under our in- 
dustrial sales department. 

Our refrigeration sales department, which represents roughly 20 
percent of our sales, sells both Virginia manufactured products and 
also products which we buy from other manufacturers and resell. I 
firmly believe that S. 11 would, if enacted, create as much difficulty 
for our resale business as for our manufactured products. I have 
consulted the head of our refrigeration sales department and find that 
he entirely agrees with me in this. 

I mention this point because I gathered the impression from listen- 
ing to the hearings in 1957 that the proponents of this S. 11 believe 
that. it will help the resale business. I am sure that it will hinder 
our resale business. 
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My plea to you is to leave the Robinson-Patman Act as it is, but, 
if your committee feels that it should be amended, I urge that you use 
S, 138 and not 8. 11. 

May I also ask you to remember that the job of running a small 
company is not easy. If you want us to continue to exist, please try 
to procure for us the greatest freedom of action you possibly can. 

I thank you for listening to me. 

Senator Kerauver. Thank you very much. Mr. Eustis. We are 
glad to have you with us again. We have made reference to your 
testimony in the previous hearing, so that the Senators will have 
the benefit of it. Mr. Eustis, what kind of chemicals does Virginia 
Smelting Co. manufacture and sell? 

Mr. Eustis. We have four different sales departments. Our indus- 
trial sales, which is the one I have laid more stress on, makes pos- 
sibly 70 percent of our sales. Our principal products there are sul- 
fur dioxide, sodium hydrosulfite, zine hydrosulfite, zine sulfate, 
sodium metabisulfite, hydroxylamine sulfate. 

Senator Krravver. What percentage of the national business do 
you have in these aes ¢ 

Mr. Eustis. I honestly couldn’t tell you, sir, but the only one of 
those products in which we would be a large producer would be the 
sulfur dioxide, which is the one we started earliest. There are 
probably four other manufacturers of it today. 

Senator Kerauver. Who are they ? 

Mr. Eustis. Sulfur dioxide, Tennessee Corp.—— 

Senator Keravver. That is down in my State. 

Mr. Evsris. Du Pont has made it, and used to sell. They have 
discontinued selling in cylinders. Whether they still sell in largre 
containers, I don’t know. 

Senator Keravuver. Mr, Eustis, did your company run Du Pont 
out of business ? 

Mr. Evstis. I think Du Pont has helped us to shrink up. [Laugh- 
ter. | 

Senator Keravver. You don’t have a very big percentage of the 
chemical business, do you ? 

Mr. Eustis. Certainly not. We are a small company. 

Senator Keracver. Do you think you are big enough to bring 
about a monopoly in the chemical business? Do you think the size 
of your company is big enough, compared with Du Pont, Tennessee 
Corp., and others, to bring about a monopoly ? 

Mtr. Evstis. I would certainly say “No.” 

Senator Keravuver. I think that is right. All right any questions? 

(No response. ) 

Senator Krerauver. Mr. Eustis, you are a very fine man. We are 
glad to have you here. We certainly wish you success. Thank you, 
Mr. Eustis. 

(Information subsequently supplied by Mr. Eustis to Senator Ke- 
fauver follows :) 

* * * Measured in terms of dollars our production in 1958 was a little over 9 
million. I find that the national production for 1957 has been estimated at 25 


billion. This seems to indicate that our production was 1 part in 3,000 compared 
to the whole industry. 
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You also asked me the names of the other producers of sulfur dioxide and 
I regret that my answer was incomplete. Will you please correct it as follows: 

The following firm besides ourselves, are producers of liquid sulfur dioxide: 

Tennessee Corp. 

Allied Chemical & Dye. 
Ansul Chemical Co. 

American Cyanamid Co. 
Monsanto Chemical Co. 

BE. I. du Pont de Nemours & Co. 

The American Smelting & Refining Co., also produces sulfur dioxide on the 
west coast. There is a large production of sulfur dioxide in Canada which jg 
sold by the Canadian Industries Ltd. Production is at the plant of the Inter. 
national Nickel Co. Of the above list, production by the Monsanto Chemical Co, 
and American Cyanamid Co, is a byproduct production but is sold to a limited 


number of buyers. 

Senator Krerauver. Mr. Ralph W. McCreary, executive vice presi- 
dent and treasurer, McCreary Tire & Rubber Co. of Indiana, Pa., ac. 
companied by Mr. Eugene Du Bose and Mr. W. J. Sears, vice president 
of the Rubber Manufacturers Association. Mr. Sears testified in 
1957. We will make reference to your testimony so that any facts 
presented in your testimony in 1957 can be referred to here. 

(Mr. Sears’ testimony appears on p. 504, of the 1957 hearings.) 

Senator Kerauver. Who is speaking for the group today ? 

Mr. McCreary. Iam, sir. 

Senator Keravuver. All right, sir. You may proceed in your own 
way. Your statement in full will be printed. You may read any 
part of it, or tell us about it, whatever you want to do. 


STATEMENT OF RALPH W. McCREARY, EXECUTIVE VICE PRESI. 
DENT AND TREASURER, McCREARY TIRE & RUBBER CO.; ACCOM- 
PANIED BY EUGENE Z. DuBOSE, COUNSEL, AND W. J. SEARS, VICE 
PRESIDENT 


Mr. McCreary. Thank you. 

Mr. Chairman and members of the committee, my name is Ralph 
McCreary. I am executive vice president and treasurer of the Me- 
Creary Tire & Rubber Co. 

Our firm is located in Indiana, Pa. We manufacture passenger, 
truck, and bus tires and tread rubber. 

We are one of the smallest, if not the smallest of the tire com- 
anies. The tire industry is very competitive, as everyone knows, 
3ut I am pround to say that we have managed to stay in the market 

since 1915, when this company was founded by my father. We are 
not only proud of that, but it is mighty important to the 317 men and 
women we employ in a clearly distressed labor area. We do not 
want to have our hands tied so we cannot protect ourselves. 

I am pleased to appear here today on behalf of the Tire Manu- 
facturers Division of the Rubber Manufacturers Association. More- 
over, while I do not speak for the organization, my company is 4 
member of the National Small Businessmen’s Association. I am 
accompanied by Mr. W. J. Sears, vice president of the Rubber Manv- 
facturers Association, and Mr. Eugene Z. DuBose, partner in the 
firm of Alexander & Green, of New York City, counsel to the 
association. 
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Senator Kerauver. How many companies are there in the associa- 
tion, Mr. McCreary ? 

Mr. McCreary. 171 in the association. 

Senator Kerauver. Do you mean 171 manufacturers of tires? 

Mr. McCreary. No, sir; there are other product lines in the 
associatioi. 

Senator Krrauver. Are Goodrich, Goodyear, and U.S. Rubber all 
members of the association ? 

Mr. McCreary. Yes, sir. 

Senator Kerauver. All right, sir. 

Mr. McCreary. The association appeared here in 1956 and again in 
1957 to state its opposition to legislation of the type now before you 
in Senate bill S. 11. The reasons for its opposition are in the record 
and I do not intend to repeat or enlarge upon the basic reasons why 
we believe S. 11 is economically unsound, confusing, and impossible 
tointerpret clearly. 

I do want to take this opportunity, however, of again emphasizing 
one factor which the proponents of S. 11 have never admitted, and 
which has not been fully explored in prior hearings. 

I refer to this: The injury, which the proponents say S. 11 will cor- 
rect, has already happened before any provision of this bill can 
possibly take effect. It’s the fact that a favored customer already has 
an advantage over his competitors through the offer of a lower price, 
regardless of whether his regular supplier meets that price. 

It has been suggested that the committee is primarily interested in 
hearing only new evidence on the subject in this session. 

On behalf of the tire industry, I submit that there is new evidence— 
evidence of a kind readily available for interpretation to this com- 
mittee by proponents and opponents alike. I refer to the actual 
record of developments which have occurred in the time that has 
elapsed since 1951 when the Supreme Court handed down its decision 
in the Standard Oil of Indiana case. Since that day those who now 
support S. 11 have been predicting dire things to come as a result of 
that decision. 

Through the years, legislation has been suggested, introduced, pro- 
posed, and opposed. Proponents repeatedly testified to congressional 
committees that the decision would lead to massive price discrimina- 
tion; 8 years have now passed and we ask you, gentlemen, that as 
this proposed legislation has been heard and reheard, has one witness 
supporting it said to you that such dire predictions have actually 
happened? Eight years’ experience under the Standard Oil de- 
cision, which we think properly interprets the intent of Congress in 
enacting the Robinson-Patman Act, has proved—better than any- 
thing we can possibly say—that such decision created no loophole 
which needs closing by act of Congress. 

If I may refer to the record, page 1149 of the 1957 hearings, you 
will find the subcommittee chairman asking the National Tire Dealers 
& Retreaders Association witness whether his problems had worsened 
since the decision in the Standard Oil case. The witness responded 
that “That is a very difficult thing to say.” 

I would like to submit that if the tire dealers have problems, one 
of their major ones is keeping pace with the expansion of our industry. 
The tires handled by dealers are known in the trade as automotive 
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replacement tires as distinguished from original equipment tires sold 
to the auto industry for use on new cars and trucks. My company 
makes tires only for the replacement market. 

In 1951, the year of the Standard Oil decision, our industry’s ship- 
ments of automotive replacement tires totaled 44,612,000 units. Our 
1958 industry shipments totaled 70,796,000 units, 58 percent higher 
than 1951, shattering all previous records. For my company, sales 
have doubled during this period; 1959 industry shipments are ex. 
pected to show a further gain. I can well understand that the simple 
act of gearing to handle a 58 percent increase in business might pre- 
sent quite as many problems to dealers as we manufacturers encounter 
in improving the competitive quality of our products and expanding 
our capacity to meet the public’s growing demand for them. 

There is another type of new evidence which occurred since the Rub- 
ber Manufacturers Association appeared here in March of 1957, 

I refer again to the testimony of the witness who appeared before 
you on April 4, 1957, speaking for 3,000 members of the National 
Tire Dealers & Retreaders Association. I believe the record should 
show that the number of retail tire outlets in this country exceeds 
200,000, the great majority of them small independent business estab- 
lishments. 

The witness I referred to gives you—on page 1142 of the record of 
your 1957 hearings—an example of how, in his opinion, pricing prae- 
tices tend to lessen competition and injure the competitive tire dealer, 

In one eastern seaboard city, a large-scale passenger tire distributor handles 
the brands of all of the Big Four companies. None of these companies wants 
to lose its share of this big account; in fact, they all want more of his business, 

In an effort to get more at the expense of its rivals, one supplier offered its 
tires at a special price. To meet this competition and to hold their shares of 
the business, the other suppliers cut their price, in “good faith.” This big dis- 
tributor now buys his tires at prices below those of the other tire dealers in that 
city. No supplier could sell this account now at regular dealer prices. 

May I draw your attention to a fact that he failed to mention. It 
would still happen under the same circumstances if S. 11 was added 
to the law. Let us see exactly what could happen. 

Since the tire dealer spokesman apparently assumed that this initial 
price cut by one of the four suppliers was lawful, we shall continue 
that assumption and see what now would happen under S. 11. 

After the price cut the other three suppliers who had been obtain- 
ing three-fourths of the distributor’s business, immediately have a 
choice—to lower their prices to meet the competition in this individual 
case or to stand pat. 

Under S. 11, the other three would be barred from lowering their 
price if such act could be found by the Federal Trade Commission 
substantially to lessen competition, but the other three could make the 
move if they knew the Commission would agree that the lower price 
would have only the potential effect of injuring competition among 
individual purchasers without any broader effect. Not even their 
legal departments, let alone the sales departments, could prejudge this 
ambiguous distinction. 

They could be somewhat assured that they were acting legally if 
they offered the same lower price to all of their competing buyers. 
Even in this instance, they could not be certain what the Federal 
Trade Commission or a court might subsequently find should have 
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been included among the ranks of competing buyers. Would it be 
a section of a city, citywide, countywide, statewide or nationwide? 
Finally, and to be sure of legality, they may lower their price to every 
one of their dealers and distributors, an event not likely to occur. 

Senator Keravuver. May I ask you, if you don’t mind an interrup- 
tion at this point, to refer to the bottom of page 3? What “eastern 
seaboard city,” and what “large-scale passenger tire distributor” are 
you talking about ? 

Mr. McCreary. I was quoting from Mr. Marsh’s testimony 2 years 

0. 
Senator Kreravuver. Mr. Marsh is here. Which ones were you talk- 
ing about, Mr. Marsh? 

Mr. McCreary. I don’t know, Sir. 

Senator Kerauver. Do you, Mr. DuBose ? 

Mr. DuBose. No, sir. 

Senator Kerauver. It seems to me that the monopoly is being 
created by this one big manufacturer not giving his lhe customers 
the same treatment. It is reasonable to think that giving his other 
customers equal treatment would do nothing more than increase com- 
petition, rather than diminish it or lessen it; that is, monopoly is being 
created by manufacturer A giving one customer a special price. Do 
you think that is a desirable practice ? 

Mr. McCreary. I didn’t quite follow you, sir. 

Senator Krerauver. Do you think it 1s desirable for one of the big 
companies to give this “large-scale passenger tire distributor” a special 
discriminatory price and not give it to his other customers im that 


city ? 

Mr. DuBosr. May I interject there, Your Honor? I think we are 
a little off the point. As we understood Mr. Marsh’s testimony, it was 
that the first price cut offered by company A, one of the four, was a 
lawful price; therefore, it was not discriminatory. Perhaps he did 
not have other dealers in that territory, I don’t know. If it is dis- 
criminatory, then, of course, the other three have their remedy in a 
treble-damage suit, and they do not have to meet that competition. 
Here, we are assuming, as apparently Mr. Marsh assumes, that com- 
pany A, in offering the lower price, was acting lawfully, and that im- 
mediately creates the competitive injury, no matter whether the other 
three ever met that or not. 

Senator Kerauver. Maybe I haven’t made my point clear. Manu- 
facturer A gives this one customer a lower price than he gives his 
other customers in order to meet competition. 

Mr. DuBose. Let’s go back. 

Senator Kerauver. Just a minute. And he does it under the basis 
of meeting somebody else’s price in “good faith.” He doesn’t give it 
to his other customers in that city. My question to Mr. McCreary was: 
Does he think that is right? Does he think it is desirable? Company 
A has three customers in this seaboard city; he gives a special price to 
meet some kind of competition to distributor A, which ph cede 
affects his other two customers, B and C. Do you think that is right, 
Mr. McCreary ? 

Mr. DuBose. I think that assumes a legal point. 

Senator Kerauver. I am asking Mr. McCreary as a businessman. 
He is the witness here. Do you think that is right? 
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Mr. McCreary. I must confess I do not follow you. 

Senator Kerauver. To make it very clear, manufacturer A comes 
to a seaboard city, Portsmouth, Va., where one of his customers jg 
located, and he has two other customers there; he gives customer A a 
special price to meet some kind of competition and doesn’t give it to 
his customers B and C in the same city. Do you think that is right? 

Mr. McCreary. Yes. 

Senator Kerauver. You think that is all right ? 

Mr. McCreary. Yes. 

Senator Keravver. No matter if, by that practice, he puts company 
B and company C out of business? 

Mr. DuBosr. That is a mixed question of law and fact, if I may 
say, Senator. May I interject in this? 

Senator Kerauver. No, you may not interject. I am asking Mr. 
McCreary, and I will let you speak later. Do you think that is right, 
even though it puts B and C out of business? 

Mr. McCreary. Yes. 

Senator Krerauver. Then we have your position clear. Now, do you 
want to add something? 

Mr. DuBose. Yes, sir, I would like to add something. 

Senator Kreravuver. All right. 

Mr. DuBose. Your example was company A offering one of three 
customers in Portsmouth, Va., a lower price to meet competition. 
Now, that one customer already has that price. He is already going 
to have the advantage over the other two customers of company A 
regardless of any action on the part of company A. 

Senator Keravuver. But he is not going to get the same tire; he is 
not going to get a U.S. Rubber tire or a Goodrich tire. He is going 
to get a different tire. 

Mr. DuBosr. I think the consuming public looks at comparable 
tires, with comparable price ranges, as being reasonably interchange- 
able. 

Senator Krravuver. You go ahead, Mr. McCreary. 

Mr. McCreary. Practically, under S. 11, three of the four sup- 
pliers to the distributor in this eastern seaboard city would be forced 
to stand pat. Under these circumstances, does anyone here think for 
one moment that these three suppliers would continue to enjoy three- 
fourths of this distributor’s business? Of course not. The one that 
has cut the price immediately becomes that distributor’s sole source 
of supply. As pointed out by the tire dealer spokesman, in this ex- 
ample, “This big tire distributor buys his tires at prices below those of 
the other tire dealers in the city,” and would continue to do so, S. 11, 
or not. 

These “other retail tire dealers” are now in daily competition with 
a distributor who is able to undersell them by reason of the lower 
price he enjoys from the one price-cutting supplier. The injury to 
the competing tire dealers, created by the first price cut, will be just 
as real, even though some suppliers were barred by S. 11 from meeting 
that lower price. What is there in S. 11 which will ever reverse 
these basic economic facts of life? 

The tire dealer association spokesman cited three other examples, 
all based upon the one single fallacy that S. 11 can correct the original 
injury of the first price cut. 
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Some tire dealers have apparently been led to believe that S. 11 
js a cure-all for their economic ills, that by some legislative fiat, S. 11 
can protect them from the rigors of competition. I do not under- 
stand how they can think this, and I am troubled about it because 
our company has a real interest in the welfare of our dealers and their 
ability to live and prosper in the market of the tire business. 

As I see it, S. 11 would not only put tire companies, including 
smaller companies like mine, in a straitjacket, but it would bear on 
dealers, too. They compete among themselves and they compete 
fiercely. If S. 11 is adopted, a dealer can find himself with this 
puzzling rule hanging over him, not knowing whether he can legally 
cut a price or not, needing to make a fast decision or lose the business, 
and knowing that if he guesses wrong, his competitor may invoke 
this rule against him with a damage suit. It is not just tire com- 
panies that need to worry about S. 11—lots of dealers ought to worry 
about it, too, and I cannot understand why they do not see this. 
Frankly, I do not think their association is doing them a service in 
supporting this proposal. 

So far my remarks have been confined to the opinions of the tire 
manufacturers. During 1957, Mr. Sears appeared before your com- 
mittee in opposition to S. 11 on behalf of the nontire as well as the tire 
manufacturers. There are about 1,500 companies producing upward 
of 50,000 rubber products, falling into the principal product lines of 
tires, industrial rubber products, footwear, heels and soles, flooring, 
sundries, hard rubber products, and coated fabrics. 

I am informed that the opposition to S. 11 which I cite for the tire 
manufacturers is equally shared by all these nontire producers, as 
well. 

While I have addressed my remarks to facts in the tire business 
with which I am familiar, I wish to draw the committee’s attention to 
the detailed legal analysis of S. 11 which the Rubber Manufacturers 
Association presented for the record in 1957 (pp. 507-512). 

I also want to call to your attention the impressive list of witnesses 
who appeared before you in 1956, in 1957, and again this year to 
voice their belief that S. 11 is a confusing and ambiguous bill. These 
included members of your committee and spokesmen for the Commerce 
Department and the Antitrust Division of the Justice Department, 
as well as the Chairman of the Federal Trade Commission, 53 major 
trade associations, the representatives of 66 national business enter- 
prises, and the American Bar Association, which represents 200,000 
lawyers throughout the country. 

On the other hand, you have antl from proponents who represent, 
in fact, a very small portion of the business and commercial enterprise 
in this country. And who are they? Among them are the same few 
groups which support all kinds of legislative proposals designed to 
protect them from the historical hard competition of our free enter- 
prise system. 

Who has spoken for the 164 million customers who are the real 
parties in interest in the preservation of a competitive enterprise sys- 
tem and who would be the first to suffer if the noncompetitive price 
maintenance features of S. 11 were allowed to become law? 

To conclude, we of the rubber manufacturing industry oppose S. 
11 because, if it became law, the record of hearings, the interpretation 
of legislative intent, through administrative and judicial decision 
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would truly compound uncertainties and restrict the free enterprise 
of our land. It would: 

(1) Restrict and restrain competition, leading to price rigidity at 
the expense of the consumer. 

(2) Reduce the number of potential suppliers in a given market 
thereby lessening competition. 5 

(3) Deny to the producer the basic right of economic self-defense, 

(4) Result in the financial ruin for many small manufacturers, 
if equally enforced. 

(5) Bring back the uncertainties and confusions which existed be- 
fore the Standard Oil decision. 

Senator Krrauver. Thank you, Mr. McCreary. You are engaged 
in making tires only for replacement? 

Mr. McCreary. Yes, sir. 

Senator Krerauver. In other words, you don’t furnish tires to the 
automobile manufacturer ? 

Mr. McCreary. No, sir. 

Senator Kerauver. How large is your business? 

Mr. McCreary. We have a little over 300 employees who make 
about a thousand tires a day. 

Senator Kerauver. Why don’t you sell them to the new-car manu- 
facturers ? 

Mr. McCreary. We are not nearly big enough. 

Senator Kerauver. Wouldn’t you like to? 

Mr. McCreary. Would we like to? 

Senator Krerauver. Yes. 

Mr. McCreary. Sir, we couldn’t do that for a very easily under- 
stood reason. During World War II, we made a lot of tires for Frue- 
hauf Trailers, Government contract stuff for vehicles they were build- 
ing for the armed services. They gave us a chance to get acquainted 
with those folks and we thought, “Well, here’s a chance after World 
War II, we have gotten in with these people and maybe we can sell 
them some tires for their trailers. They are not so big but what we 
could supply a substantial portion, at least, of their business.” But 
when we talked to them about it, they said, “Well, here’s the prob- 
lem: nobody in Tennessee has heard of McCreary tires, much less 
California and Texas, and after we have sold a man a Fruehauf trailer, 
and he goes to deliver it, and he sees McCreary tires on it, and he is 
going to say, ‘What’s that?’ And our salesman is not going to pro- 
ceed to sell your tire. We have to have a tire on there that has con- 
sumer acceptance.” 

Senator Kerauver. What percentage of the business of the manu- 
facture of tires does McCreary have? 

Mr. McCreary. Do you say truck tires ? 

Senator Keravver. All tires. 

Mr. McCreary. About one-fiftieth of 1 percent. 

Senator Kerauver. Do you think it would be possible for you to 
create a monopoly in the tire business ? 

Mr. McCreary. No, sir. 

Senator Keravver. All right. Thank you. We were glad to have 
you with us. ; 

(Subsequently the subcommittee received the following communica- 
tion commenting on Mr. McCreary’s testimony :) 
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NATIONAL TIRE DEALERS AND RETREADERS ASSOCIATION, INC., 
Washington, D. C. 
Hon. Estes KEFravver, 
Chairman, Senate Judiciary Committee on Antitrust and Monopoly, 
Washington, D.C. 


Deak SENATOR KEFAUVER: We have just had an opportunity to review the 
statement of Ralph W. McCreary on behalf of the Rubber Manufacturers As- 
sociation before the Senate Judiciary Committee on Antitrust and Monopoly, 
delivered on March 19, 1959, in opposition to §S. 11. 

While this association did not testify this year, primarily for the reason that 
it has testified fully and substantially in support of this bill in the past, never- 
theless, the effort of this witness to discredit statements which we made in the 
past before your committee cannot go unnoticed. 

The Rubber Manufacturers Association statement uses the figure of over 
200,000 retail tire outlets in existence in the United States. It should be noted 
that this figure includes the following: * 


Guess service stations. ~—..................—. fa Ate ete ees ASO 162, 908 
Passenger car dealers (franchised) ~.........___-_._--.---__.-__-..-- 39, 633 
Passenger car dealers (non-franchised ) ~_._--________-__~ s sidchaneeilanaae mea 18, 407 

lig ith ce tata is caer minding ation Sec abel nc ca a i ae 190, 948 


The 1954 census shows only 17,959 businesses which are primarily engaged in 
the sales of tires (as defined by the Bureau of Census). Of these 17,959 outlets, 
an estimated 2,500 are company-owned outlets which indicates 15,459 independ- 
ent tire dealers. And of these 15,459 independent tire dealers, there are 3,642 
outlets which have annual sales of less than $20,000 and which can be considered 
insignificant representation in the market. Therefore there seems to be 11,817 
independent tire dealer outlets with sales ranging from $20,000 to $5,000,000 
per year. NTDRA represents 3,000 independent tire dealers whose average 
annual sales are $200,000. 

The witness’ sole effort to discredit the testimony of this association is based 
upon a statement which appears at several places in his testimony, particularly 
on page 5 of the statement, to the effect that where a supplier lowers a price to 
a distributor in a particular city, S. 11 will not affect that initial lower price 
and the resulting discrimination will continue to exist even though other sup- 
pliers might not be able to meet that price if S. 11 is enacted. 

No one to my knowledge, and not particularly this association, has ever con- 
tended that S. 11 would have any relationship whatsoever to a supplier’s liability 
to lower a price to a singular distributor in any market area. 

The legality of a price reduction is determined under other provisions of the 
Robinson-Patman Act and 8S. 11 would only deal with the situation where other 
suppliers who could not show a lawful and legal price reduction attempt, never- 
theless, to lower a price to a particular customer in reliance upon meeting the 
lower price of a competing supplier in good faith. In other words, S. 11 will 
have no effect whatsoever on the ability of a supplier to set his own lawful 
pricing policy. If price reductions can be justified under the Robinson-Patman 
Act, then a supplier has nothing to fear. It is only those suppliers who cannot 
justify a lower price to one customer and who must rely to justify such discrim- 
ination upon the meeting of an equally low price of a competitor who would be 
affected by S. 11. 

Mr. McCreary made the following statement: ‘The Tire Dealers Association’s 
spokesman cited three other examples, all based upon the one single fallacy that 
8. 11 can correct the original injury of the first price cut.” 

If this is the sum and substance of the impression which the Rubber Manu- 
facturers Association gained from the testimony of witness from this associa- 
tion, then they have, of course, completely missed the entire point of our testi- 
mony and the testimony of numerous other witnesses. It is a sufficient answer 
to Mr. McCreary to concede that S. 11 will not and does not pretend to be a ve- 
hicle to affect the original price cut. That is dealt with under existing law and 
any other supplier who can justify a price reduction has nothing to fear from 
8.11. The only persons who could be affected by it are those who cannot justify 
discriminatory price reductions in a given market area under other provisions 
of existing law and must depend for such justification upon the concept of meet- 





1 Source: 1954 Census of Business. 
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ing an equally low price of a competitor in that market area. If the effect of 

this type of discrimination is, and we submit that it certainly would be, to de. 

stroy competition in that market area and promote a monopoly for the favoreg 

customer, then the entire spirit and meaning of the antitrust laws is being gyp. 

verted since they become a lawful vehicle for the elimination of competition ang 
promotion of monopoly. 

We again urge you to favorably report S. 11 to the Senate of the United States 
Very truly yours, 

W. W. Marsa, 
Erecutive Secretary. 


Senator Kerauver. Mr. Lawrence S. Apsey, representing the Com- 
merce and Industry Association of New York. 


STATEMENT OF LAWRENCE S. APSEY, COUNSEL, COMMERCE Anp 
INDUSTRY ASSOCIATION OF NEW YORK; ACCOMPANIED BY Ap. 
NOLD WITTE, COUNSEL, GOVERNMENTAL AFFAIRS DEPART. 
MENT 


Mr. Apsey. Mr. Chairman, I have with me Mr. Arnold Witte, coun- 
sel for the governmental affairs department of that association. 

Senator Kreravuver. We are glad to have you with us, Mr. Witte, 
Are you from Washington ? 

Mr. Wirte. No, sir. 

Senator Keravuver. Give us your address. 

Mr. Wirre. Commerce and Industry Association, 99 Church Street, 
New York City. 

Senator Krerauver. Mr. Apsey, you were with us in 1956 and 1957, 
and we will make reference to the pages with your testimony. 

(Mr. Apsey’s testimony appears on page 378 of the 1956 hearings 
and page 372 of the 1957 hearings). 

Mr. Apsey. Yes, Mr. Chairman. 

Senator Keravver. Your statement, in its entirety, with tables, will 
be printed in the record. You may proceed any way you wish, Mr. 
Apsey. 

Mr. Aprsey. I will merely summarize the views, and not repeat the 
statement in full. 

I am here representing the Commerce and Industry Association of 
New York, as a member of the Federal Trade Commission and anti- 
trust laws committee. I am also general attorney for Celanese Corpo- 
ration of America. I am not going to make an oral statement on their 
behalf. I have filed a written statement, short statement of theirs 
which I would appreciate having also printed in the record. 

Senator Keravver. If you will submit it to us, we will direct that it 
be printed in the record. 

Mr. Apsey. We have appeared at previous hearings in opposition to 
S. 11, and do not intend to repeat the statements made at that time; 
but rather in summarizing the written statement, I will try to em- 
phasize certain aspects which may not have been adequately brought 
out. before. 

The Commerce and Industry Association represents 3,500 business 
firms in the New York metropolitan area engaged in almost every 
level and type of commercial enterprise. Our membership includes 
producers, wholesalers, and retailers. Eighty percent of our members 
are small businesses and fifty percent of them have less than 20 em- 
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ployees each; thus our membership is not only weighted heavily to- 
ward small business, but it represents both buyers and sellers in a pretty 
fair cross section of American business as a whole. We feel that the 
collective views of our membership are therefore quite typical of the 
collective views of American business and should be accorded unusual 
weight in your effort to determine the sentiment of business toward 
this legislation. ; ; 

The first point which I wish to make is that when the position we 
are now taking on S. 11 was communicated to our membership for the 
first time, only one of our 3,500 members indicated that he was in favor 
of the bill. On two subsequent occasions, our position has been sent 
out again to the total membership and no members have indicated 
they were in favor of the bill. ’ 

Senator Kerauver. Do you have a copy of the communications you 
sent out to your members ? 

Mr. Apsey. I don’t know if we have it here. 

Mr. Wirrr. That can be provided. They are in the reports in the 
bulletins of the association. 

Senator Kerauver. They may be provided and furnished to the 
committee and they will be made exhibits. 

(The material referred to may be found on page 328.) 

Mr. Arsey. It seems to me also the testimony at previous hearings 
on this bill has borne out the fact that the great weight of American 
business sentiment is in opposition. You will recollect that the U.S. 
Chamber of Commerce, the American Farm Bureau Federation, the 
American Mining Congress, the National Retail Lumber Dealers 
Association, and National Cotton Council, the National Grange, and 
National Association of Manufacturers, and many other national trade 
associations have gone on record in opposition. aces the De- 
partment of Justice, which is the guardian of the public interest in 
competition and the rights of the consumer is opposed. The propo- 
nents on the other hand, are limited chiefly to the retail food, drug, 
and gasoline service station industries. 

Senator Kerauver. I find it necessary to leave for a short time. 
Senator Hart is going to preside. I will be back to hear the rest of 
your testimony. Senator Hart, will you take over? 

Mr. Arsry. Hence it appears that the proponents are asking to 
throw out the baby of competition with the bath water. By this I 
mean that because segments of four industries want the Robinson- 
Patman Act extended to hold an umbrella over them against the rigor 
of competition, it is now proposed to deprive the entire balance of 
the American economy of the right to compete with those who are 
threatening by lower prices to take away their customers. These 
facts were recognized by the full Committee on the Judiciary last 
year when it limited the bill to the retail food, drug and cosmetic in- 
dustries, but the proponents seem to have disregarded the judgment 
of the committee in this respect, as well as the expressed opposition 
of the major segments of the American business in reintroducing the 
bill in its unlimited form. 

To give you a concrete idea of the amount of sales which shall be 
affected by the proposed legislation and to divide this amount among 
the segments of business roughly, which favor the legislation and 
those which are opposed to it, we have prepared an appendix to our 
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statement containing 1958 figures taken from the February 1959 igsye 
of the Survey of Current Business published by the Department of 
Commerce. These figures show that disregarding agriculture sales, 
the total domestic sales to which the bill will apply, amount to 6489 
billions of dollars. As limited by the report of the full committee to 
the food, drug and cosmetic industries (which latter industry jg 
largely included in the food group and the drug and proprietary 
stores in these figures), the total sales effected would be $56.9 billion 
which is 8.8 percent of the total domestic sales, excluding agriculture. 

If the gasoline service station business were added to this group, the 
total sales of the proponent industries would be $72.7 billion, or only 
11.2 percent of the total domestic sales, excluding agriculture. 

We hope these figures will help the committee to see that the pro. 
posed bill is contrary to the first principles of democracy in that it js 
designed to benefit the few at the expense of the many. 

Furthermore, we don’t believe that limitation of the bill to the food 
drug and cosmetic industries, as last year is a solution. Among our 
membership are many who belong to these industries, and therefore, 
we are in a position to assure you that the proposed legislation wil] 
not bring about the results which the proponents are seeking, but on 
the contrary, will tend to promote high and rigid costs of the product 
which they buy for resale. This results from the fact that the down. 
ward force of competition on general prices will be substantially 
curtailed, and retailers who are offered special prices will be deprived 
of an opportunity to seek a second source of supply at the lower price, 

The proposal to limit the operation of the bill to these specific retail 
industries is also unworkable from the supplier’s point of view. The 


suppliers would still be covered by the bill as reported last year, as | 


it applies to sales at any level of distribution which tend to lessen 
competition or create a monopoly at the retail level. The bill, as it 
was limited last year to the retail food, drug, and cosmetic industries, 
nonetheless still applies to suppliers to these industries if there is 
substantial lessening of competition at the retail level in those in- 
dustries. A great many products which have some uses in these in- 
dustries have many more uses in other industries, so that the supplier 
of the products very often has no way of knowing when he sells them 
to the distributor, whether or not they will eventually go into the 
industries covered by the bill. The supplier therefore will frequently, 


as to a given sale, not know whether the act applies to him or not. | 


This is graphically illustrated in the appendix attached to the state- 
ment of Celanese Corp. of America where 14 products of that 
company are listed which have some uses in the food, drug, and cos- 
metic industries, and also many uses in other industries. 

We do not mean to imply that certain retail industries do not 
have a problem arising out of price discrimination. It is our belief, 
however, that a vigorous enforcement of the act as now written wil 


do more toward solving these problems than the proposal of S. 11. 


We know that the Federal Trade Commission complained that the 
meeting competition provisions of the old section 2 of the Clayton Ad 
made it difficult for them to prevent price discrimination. 

Since those days, however, the Supreme Court in applying the meet 
ing competition proviso to the present act in the Staley case has 
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required that a seller, to justify a price under this proviso must have 
clear evidence such as statements by the competitors, copies of in- 
voices, or other verification of the competitor’s price. It has also 
made it clear in the Standard Oil of Indiana case, as has the Federal 
Trade Commission in the Anheuser Busch case that the meeting com- 
petition proviso cannot be used to obtain new customers, but only 
to retain old ones. With these additional tools to aid the Commission 
in enforcing the act, the Commission need never sustain the meeting 
competition defense unless the respondent clearly shows the full cir- 
cumstances attending the meeting of the lower price. And the in- 
formation thus disclosed will enable the Commission to proceed 
against the competitor and in this way stop the price concession 
which created the discrimination in the first place. It is only by 
attacking the initial concessions, as the people who testified before me 
pointed out, that the discrimination can be prevented. When the ini- 
tial concession is made the damage is already done, and no real relief 
against the discrimination is afforded by permitting the seller’s com- 
petitor merely to meet his price when it is for the purpose of retaining 
a customer. 

Mr. Dixon. Do any of the people you talk to ever sue any of these 
people in that ag 

Mr. Apsey. You mean the original price? 

Mr. Drxon. Yes, sir. 

Mr. Apsey. I think there are a good many cases on record where 
they were sued. 

Mr. Drxon. Do you know of any of your people being sued ? 

Mr. Arsey. The people in the association. Do you know of any? 

Mr. Wirre. I wouldn’t know offhand without surveying. 

Mr. Apsey. As I am not in the private practice of law, they haven’t 
come to me for counsel on it. I couldn’t answer the question. 

Mr. Dixon. Would you make a survey and tell us how many private 
damage suits were brought by your members in the last 5 years? 

Mr. Wirre. I can attempt it. 

Mr. Apsry. In the views of certain Senators which were contained 
in the report of this bill last year, examples were given of the sup- 

d injurious effects of the good faith proviso under the present 
ony We believe that the law as now written is adequate to take care 
of any abuses brought out by these examples. Thus in example (A) 
it is stated that the meeting competition defense is available to permit 
a large canner to meet the competition of a small canner which sells its 
entire output to one buyer at a lower unit price. If the buyer needs 
more cans than the smaller canner can supply, the large chain in re- 
ducing the prices is not meeting this competition, but making an initial 
sale to fill the additional needs of the buyer and the meeting com- 
petition defense is not available to him under the present law. 

The example (B) assumes that a system of discriminatory prefer- 
ence in a given industry has existed so long that there is no way of 
determining which supplier initiated the discriminations. If the in- 
jured parties had complained to the Commission at the beginning of 
the deterioration, or brought treble damage suits, and if the Commis- 
sion had been alert and started a prosecution at that time, the situa- 
tion could have been nipped in the bud under the present law. It still 
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can be stopped by prosecutions against those whose competition, a 
given party claims to have been meeting and carrying it Senkc from 
competitor to competitor until the respondent is found who cannot 
prove that he met a competitor’s price on goods of like grade and 
quantity and quality. 

Example (d) was a chainstore manager who obtained a small order 
at a low price from an outside dairy which had excess supplies to dis. 
pose of and used that to induce his local supplier to sell him much 
larger quantities at a lower price. This is not a typical situation. It 
almost never happens that smaller quantities are available at a lower 
unit price than larger quantities. But even in this case, the Commis. 
sion can insist that the two sales be on a parity as to all factors affect. 
ing price, which would include quantity. This is the basis for findin 
good faith. Moreover, milk to be supplied by the local dairy to sup. 
plement the excess supplies of the outside dairy would not be sold in 
competition with it, and the defense would not be available to permit 
selling new milk to the chain, but only to permit the local dairy to sub. 
stitute its supply for the excess supply of the outside dairy. This 
would be meeting competition, but this was not the example. 

In example (D) a special price is said to be frequently offered by a 
rubber company to retreaders. We agree that regular suppliers 
should be permitted to meet his price. This does not create a dis- 
crimination. The price given by the rubber company, however, the 
first early price, is discriminatory and can be reached under the law 
as now written. The same observation applies to example (E) which 
relates to spot raiding in the tire business in which a tire manufacturer 
sells at a special price in a given market in the hope of expandin 
its share of the market. Other companies, to head this off, are : allow 
to meet this lower price. By doing so, they prevent the tire company 
from obtaining a monopoly in this area, and retain their own cus. 
tomers, which is all to the good. The Commission can proceed against 
the tire company under the law, as now written, as interpreted by the 
Anheuser-Busch case of the Federal Trade Commission. In this 
case, Anheuser-Busch was forbidden to offer a given price in the St, 
Louis area which was lower than the price offered in other areas be 

cause of the injury to Anheuser-Busch’s competitors who wished to 
sell in the St. Louis area. This is the exact situation of example (E), 

The proponents of the bill, we submit, have failed to show any sub- 
stantial area in which discrimination cannot be prevented by proper 
enforcement of the bill as it is presently written, and I want to bring 
out one further point that I think the committee should consider 
very carefully. If this bill is enacted, will it be something like the 
prohibition amendment to the Constitution that could never k 
enforced ? 

I would suggest that those who are considering this bill put. them 
selves in the position of the sales manager who is presented with the 
threat of a competitor to take away one of his largest customers by 
undercutting his price. He consults his lawyers. His lawyers tel 
him, after investigating all the facts, that the result may be to lessen 
competition. It may violate the act. On the other hand, it may not 
I think that is the best any lawyer could do in 90 percent of thes 

cases, Now, how many sales managers confronted with that situation 
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are not going to give themselves the benefit of the doubt, and go 
ahead and keep that customer? I think if the legislators are realistic 
about this, and put themselves in the position of the sales manager, 
they will realize that if this bill is passed, it will not be effective to 
prevent people from meeting a competitor’s price under these circum- 
stances. ' 

For these reasons, we favor the enactment of S. 138, the Capehart 
pill which will preserve the meeting of competition defense as now 
interpreted by the Supreme Court. 

Senator Harr. Thank you, very much, Mr. Apsey. 

(The two prepared statements of Mr. Apsey follow :) 


STATEMENT OF LAWRENCE S. APSEY FOR COMMERCE AND INDUSTRY ASSOCIATION 
oF NEW York, INC. 


My name is Lawrence S. Apsey and I appear here on behalf of the Commerce 
and Industry Association of New York, Inc., the largest service chamber of 
commerce in the East. I am a member of the Federal Trade Commission and 
antitrust laws committee of that association, and general attorney of Celanese 
Corp. of America. 

The Commerce and Industry Association represents 3,500 business firms in 
the New York metropolitan area engaged in almost every level and type of 
commercial enterprise. Eighty percent of its members are small businesses and 
50 percent of them have less than 20 employees each. We have been so active 
for years in serving the best interests of the business community, not only lo- 
cally, but nationally and internationally, that we have become recognized as 
“the voice of New York business.” 

We have appeared here at previous hearings to give you our views in opposi- 
tion to S. 11 and similar legislation, and do not intend to repeat the statements 
made at that time. We do wish, however, to emphasize certain important aspects 
of the legislation which were not adequately brought out before. 

In view of the fact that the membership of our association is heavily weighted 
towards small business, represents both buyers and sellers in all industries and 
at all levels of distribution, we feel that its collective views represent a pretty 
fair cross section of the sentiment of American business as a whole with respect 
to the issues presented by 8.11. It is therefore of great significance that, when 
the proposed position of the association on this legislation was communicated 
to the membership, out of our 3,500 members, only 1 indicated that he was in 
favor of it. 

We think this fact is also borne out by the testimony at the hearings before 
your committee in previous years. There has been massive opposition to the 
legislation by representatives of almost all segments of American business with 
the exception of the retail food, retail drug and gasoline service station indus- 
tries. In fact, it was the considered opinion of the Committee on the Judiciary 
last year that only the food, drug, and cosmetics industries required the protec- 
tion of this legislation and the application of the bill was limited to those 
industries alone. 

In disregard of the expressed opposition of other segments of American busi- 
ness, the bill this year has reapperaed in a form that would apply to all business. 
Even if we should concede that the problems of the retail food, drug, cosmetics 
and gasoline service station industries would be solved by the enactment of this 
legislation, passage of the bill in the present form would be throwing out the 
baby with the bath water. In other words, because segments of four industries 
believe that the Robinson-Patman Act requires amendment to protect them from 
the rigors of unregulated competition, it is proposed to deprive the entire balance 
of the American economy of the right to a measure of free and unrestricted com- 
petition which the rest of industry believes has been preserved by the meeting 
competition defense in section 2(b). We should never forget that the philosophy 
of unrestricted competition is not only the basis of our free enterprise system, 
but has heretofore been the basic philosophy behind our antitrust laws. 

A few figures will help to point up the overwhelming proportion of industry 
which will be deprived, against its will, of its freedom to compete. For this 


89738—59——12 








164 AMEND CLAYTON ACT 


purpose, we are using 1958 figures contained in the February 1959 issue of gyp. 


vey of Current Business, published by the Department of Commerce. These re! a 
figures have been summarized in an appendix to this statement. They show in its 
that total sales of all commodities in 1958 (excluding agricultural sales) were rose 
$648.2 billion as against total combined sales of the retail food, drug, and gaso- aN fi 
line service station industries of $72.7 billion. Hence, it follows that the prin. ; nd 
cipal industries which have backed this legislation in the past account for only  # lo 
11.2 percent of the total sales of all industries, excluding agriculture. I£ we jon ¢ 
omit the gasoline service station industry (which was excluded from the bill ag ts di 
reported last year), we have a combined sales figure of $56.9 billion for the Wh 
retail food and drug industries as against a total sales figure (excluding agri- make: 
culture) of $648.2 billion. Thus it follows that the combined sales of the food mi hi 
and drug industries account for only 8.8 percent of the total sales of all ip. ame 
dustries, excluding agriculture. We do not believe any further figures are versa 
necessary to demonstrate that if this legislation is made applicable to all ip. hims¢ 
dustry, it will be designed to benefit the few at the expense of the many and is abc 
therefore contrary to the first principles of democracy. many 

We do not believe, moreover, that it is just or in the public interest to attempt of th 
the solution which the committee attempted last year; namely, to single out cer. take 
tain industries to which alone the legislation would be applicable. While in. the c 
tended to protect the retailer in these industries, the prohibitions of the bill Ex: 
as reported last year were directed against the wholesalers and producers of situa 
products which are ultimately sold at retail by grocery and drugstores and beauty and - 
shops. The trouble is that the suppliers of these three industries often cap. abser 
not tell whether their products will ultimately find their way into the indus. ation 
tries to which the legislation applies or may be sold in other industries. Many efficic 
chemical products, for example, which are ingredients in foods, drugs or cog. woul 
metics have much greater uses in other industries. The same is true of food enab! 
products, many of which, like soybeans, have numerous commercial end uses, prod 
and others of which, like grains, go into the distilling and animal feed indus. woul 
tries. Hence, the manufacturer or intermediate distributor often will have no Th 
way of knowing whether the legislation applies to a specific sale. taine 

Furthermore, we are convinced, for reasons which have been amply developed supp 
in previous hearings before this committee, that the few industries which are sell 
backing this legislation are mistaken in their belief that it will bring them the acce] 


relief which they seek. We do not need to elaborate the point that as far as that 
special prices are concerned, the damage is already done when a special price good 
has been quoted by the first seller to a given customer. No real relief against 


r 
this practice is afforded by permitting that seller’s competitor merely to meet his Soo 
price when it is lawful and for the purpose of retaining the customer. Su 

We are aware of the examples given in the committee report of last year to gene 
indicate that under certain circumstances the meeting of a competitor’s price 8.11 
has been made an excuse for spreading price discrimination. We are also T) 
aware of the contention that the meeting competition defense in the Clayton the | 
Act prior to the Robinson-Patman amendment was one of the reasons why the by a 
Federal Trade Commission found it difficult to enforce the act. We are not the 
impressed with these arguments from a practical standpoint, however. In the petit 
days before the Robinson-Patman amendment, there was little case law by way thus 
of guidance to the Commission in its enforcement activities. This was before or n 
the Staley case’ in which a defense of meeting competition was thrown out | ness 
because the evidence showed only verbal information from salesmen, brokers, selle 
and intended purchasers to the effect that competitors had granted like dis- fron 
criminations. As a result of this decision, it has now become necessary to does 
show statements by the competitors, copies of invoices, or other verification. selle 
The Commission’s enforcement difficulties were also prior to the Supreme Court's fore 
1951 decision in the Standard Oil of Indiana case* in which it was stated that does 
the language and practice under the act “permits a seller, through section in p 
2(b), to retain a customer by realistically meeting in good faith the price offered | T 
to the customer. * * *” repc 

Based on this interpretation the Federal Trade Commission has now clearly whe 
held in the Anheuser Busch case (1957) that the defense of meeting competition rae 

an 
tha’ 


1 Federal Trade Commission y. Staley Mfq. Co., 2324 US. 746, 758 (1945). 
2 Standard Oil Co. v. Federal Trade Commigsion, 340 U.S. 281, 250 (1951). com 
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is not applicable for the purpose of obtaining new customers, but applies only 
to the retaining of old ones. With these tools to aid it in enforcing the act 
in its present form, we are convinced that the Commission can successfully 
prosecute those who make the first unlawful discrimination. There is no rea- 
gon for sustaining the meeting competition defense in any case where the re- 
spondent does not clearly show the full circumstances attending the making of 
the lower price by his competitor. On the basis of this disclosure the Commis- 
sion can proceed against the competitor and thus stop the practice which created 
the discrimination in the first place. 

While we are considering the argument that the meeting competition defense 
makes it more difficult for the Commission to prevent price discrimination, we 
might ask whether we are aiding the Commission by writing into law an amend- 
ment which, like the prohibition amendment to the Constitution, may be uni- 
yersally dishonored. I would like to ask each of the Senators present to put 
himself in the position of the sales manager whose large and valued customer 
is about to give his business to a competitor who has offered a lower price. How 
many of you, if advised by your lawyer that there was danger that the meeting 
of this price might injure competition or tend to create a monopoly, would not 
take the chance that no injury would follow and act to meet the price and retain 
the customer? 

Examples in last year’s report of the committee indicate concern about the 
situation where the initial lower price is due to the lower costs of the supplier 
and would result in depriving the high-cost supplier of his customer in the 
absence of the meeting competition defense. To permit the defense in this situ- 
ation, however, would seem to be in the public interest. It would promote the 
efficiency of the low-cost supplier by giving him still more competition and 
would put pressure on the high-cost supplier to reduce his costs in order to 
enable him to meet the competition in question. The mere substitution of the 
product of the high-cost supplier for that of the low-cost supplier, moreover, 
would not increase the total sales at the discriminatory price. 

The committee gave another example of a chain store manufacturer who ob- 
tained a small order at a low price from an outside dairy which has excess 
supplies to dispose of and used that as a basis for inducing his local supplier to 
sell him much larger quantities at a lower price. The Commission need not 
accept the meeting competition defense in a situation like this, but can insist 
that the two sales be on a parity as to quality and quantity as a basis for finding 
good faith in meeting competition. Moreover, a situation in which a smaller 
quantity is available from one supplier at a lesser unit price than much larger 
quantities from another supplier is unusual and far from typical. 

Such practices, moreover, tend to break down the entire price level to the 
general advantage of all buyers. Why would the public favor legislation like 
8.11, which would thwart this tendency? 

The act as now in force makes a basic distinction in the philosophy underlying 
the first making of a special price and that underlying the meeting of that price 
by a competitor. It puts on a seller who contemplates making a special price 
the burden of taking the risk that his action will not substantially lessen com- 
petition or tend to create a monopoly. The initial making of the special price 
thus becomes a perilous undertaking since it is very difficult to foretell whether 
or not the prohibited results will follow. When a seller is out to get new busi- 
ness, it may not be unjust to make him take this risk; but when we come to the 
seller whose valued and long-established customer is about to be taken away 
from him, the situation is entirely different. Here, it is not only unjust, but 
does violence to our basic philosophy of free competition, to say that if the 
seller meets that competition, he must do so at his peril and take the risk that his 
foresight as to the injury to competition may be faulty. The law as now written 
does not put this burden on him, but frankly recognizes the great public interest 
in preserving freedom of competition under these circumstances. 

The proponents of the bill have placed much reliance on the language in the 
reports of the conference committee by the chairman of the House conferees 
when the Robinson-Patman amendment was passed in 1936. It is there stated 
that the meeting competition defense in section 2(b) was entirely procedural 
and did not determine substantive rights, but the examples given show merely 
that the committee did not desire the defense to be used to permit meeting the 
competitor’s price by sales at other places than that where the lower price was 
offered, or to meet the unlawful prices of others. The wording of the proviso 








166 AMEND CLAYTON ACT 


itself precludes the interpretation that proof of meeting competition was not 
intended to rebut the prima facie case when the effect would be substantially 
to lessen competition or tend to create a monopoly. If it had been intended to 
reject the defense whenever the competitive effects might result there would 
have been no conceivable reason for having the proviso at all. If the effect of the 
discrimination may not be to lessen competition or tend to create a monopoly, the 
seller does not need the excuse of meeting competition to justify a special price. 
He can grant it anyway without being in violation of the act. 

The proponents of the bill argue that the meeting competition defense is stil] 
effective where the effect of the discrimination may be to injure, destroy, or pre. 
vent competition with any person who grants or receives the discrimination, ete. 
Many witnesses have explained in detail how illusory it is to expect that the 
courts will be able to distinguish between sales which have the effect of sub- 
stantially lessening competition and those which may injure, destroy or prevent 
competition with any person who grants or receives the discrimination. Con- 
sequently, in practical effect, this bill removes the meeting competition defense 
from the Robinson-Patman Act and thereby definitely changes the philosophy of 
the law as it now stands. Let us make no mistake about this. The bill does not, 
as some have contended, merely enact the original philosophy of the Robinson- 
Patman amendment. We believe that the frank way to have made the same 
philosophy apply to a sale to meet competition as to the initial sale would have 
been to eliminate the meeting competition defense altogether. Instead of doing 
this, a very involved formula has been used which seems to disguise the fact 
that a basic change is being made in the philosophy of the act. It is easy to trap 
people into saying there should be no objection to preventing the making of a 
special price when the effect may be substantially to lessen competition or tend 
to create a monopoly, since this is the philosophy of the act applicable to the 
initial sale. When this condition, however, is carried into the meeting com- 
petition proviso, it changes the basic philosophy of the act by putting the seller 
who meets his competitors’ prices to the same risk of treble damage suits ag the 
party making the initial discrimination. 

We have said enough to explain why we believe that S. 11 is not only highly 
unpopular, but fundamentally unsound. We believe that Senator Capehart’s 
bill, S. 1388, should be reported in its stead. 


APPENDIX 


TABLE I.—Domestic sales (manufacturing and trade), 1958 
[Billions of dollars] 














Manufac- | Wholesale Retail 
| turing trade trade 

| (P. 8-4) (P. S-11) (P. 8-9) 
re i ECS eon ial coeeip matin gp ee iia aii eiarorehiameaneraioel 25. 858 10.4 15. 286 
ges oe ook SUR oc. sane daedddsenwcceuacel 24. 495 9. 5 13. 783 
tat ai ds dpcnscteicas ttt tlp ite nied lg woes tein neiiptinshbdie etna atedubapln 25. 780 10. 2 15, 549 
a a ia al a tN id iaad eid alee 25. 248 10.7 16, 273 
nha tee a eeakee nse hdenaasotakateeaier ane uie 25. 426 10.9 17. 364 
I Meee a dk See bh annnkanwibee esate 26. 122 10.9 16. 603 
NE ti Diana ginnetenss wentat imitated tee picimbeaess wii 24, 845 11.1 16. 596 
ae enn eee eee eee | 26. 143 11.3 17.000 
tC Sothow tte dduebtosesadsos se eacudsboustianoreeoes 27. 323 11.9 16. 326 
ahs es eee Er awake ba cadnadeie 28. 820 12.8 17. 360 
I add. cline. ainda cheapest adiniiiitinctehiima ae aia koe 26. 792 11.5 17. 039 
ee 27. 770 12.0 21. 174 
a CRE ss. on ec cidicnsn et as ie 314. 622 133. 2 200. 353 





1 Source: Survey of current business, February 1959. 
NorTEe.—Total 1958 domestic sales (manufacturing and trade), 648.2. 
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TasBLe II.—Domestic retail sales; 1958 
{In millions of dollars] 


| 











All retail Drug and Gasoline 

1958 stores proprietary | Food group service 

stores stations 

eee . < = 
January ..-------------------------9-2--------- 15, 286 538 4, 126 1, 209 
February - -.------------------------- bee 13, 783 507 3.778 1' 122 
PGs .s~-------------- desseosause 15, 549 534 4, 103 1,214 
April...-------------------------------------- 16, 273 521 4, 048 1, 252 
Bei eo sa eben ees eseanen reste oies ---- 17, 364 544 4,418 1, 335 
i aictian a mnie a= tea am aw aceon : oes 16, 603 520 4,104 1, 331 
eee ee 16, 596 524 4, 251 1, 410 
RR Ect eo ~ Jokm nnd caswsedcsueas ‘ 17, 000 539 4, 360 1, 448 
September. ...-.--------------- ip cpnian eeiag 16, 326 538 4, 068 1, 346 
October ‘ poe he cated ‘ : 17, 360 556 4, 344 1, 384 
November. -- y Pe 3 f 17, 039 541 4, 188 1, 338 
December. ------- noo<see . $3 | 21,174 738 4, 475 1, 369 
Total (millions) eer 200, 353 6, 600 | 50, 263 15, 75 

Billions of dollars : ; 2 200. 4 26.6 | 250.3 215.8 


———————__— 





1 Source: Survey of current business, February 1959, p. S-9; p. 20. 
2 These figures appear in table 10, p. 20. 


TABLE III.—Domestic retail sales, 1958 
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Billions of Percent of 
| dollars jtotal domestic 
| sales (648.2) 





7 | 

Total retail sales it deck aiesacady a ' iad 30.9 
Drug and proprietary stores. -.--- hams | 6.6 1.0 
Food group . . aie Z Ps : | 50.3 7.8 
[a o— qu 

SOG dc cceneaue 56.9 8.8 
Gasoline service stations J | 15. 24 
ee ae ee ee | 77 11.2 





STATEMENT OF LAWRENCE S. APSEY FOR CELANESE CORP. OF AMERICA 


This statement is filed on behalf of Celanese Corp. of America in opposition 
to S. 11 and in support of S. 138. Celanese is engaged in the manufacture and 
sale of fibers, chemicals and plastics. Annual sales for 1958 totaled $223,708,844. 
The company has 14 plants and 3 laboratories, owned directly or through sub- 
sidiaries in the States of New York, New Jersey, Maryland, Virginia, West Vir- 
ginia, North Carolina, South Carolina, Georgia, and Texas. The profitable 
operation of the company, on which depends the maintenance of the plants and 
continuance of employment for our over 12,000 employees, is directly related 
to our ability to retain our customers against the intense and vigorous com- 
petition in all three of the industries in which we operate. 

We endorse and support the statement made on behalf of the Commerce and 
Industry Association of New York, Inc., of which we are a member. The 
experience of our sales managers leads to the belief that if we were not per- 
mitted to retain our customers by meeting our competition without reducing 
the price to all competing customers, the profitable operation of our company 
would be seriously jeopardized either by the loss of important and large cus- 
tomers, or by the losses which would follow from the general price reductions 
necessitated in order to retain them. 

If the bill were amended to apply only to the food, drug and cosmetics indus- 
tries, as it was last year, we would also be put in an impossible position. In 
that event, it would often be impossible for us to know whether a given sale 
was covered by the act or not. This results from the fact that many of our 
products have potential end uses in the food, drug and cosmetics industries, 
as well as many other uses in other industries. In fact, in a great many of them 
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the possible food, drug or cosmetics use is a very minor one. At the time these 
goods are put into the channels of distribution, it is often impossible for us to 
know, or for our distributor to know, whether they will ultimately be sold for 
retail distribution in the food, drug and cosmetics industries or in other indus. 
tries. Examples of our products which have different end uses, including those 
in the food, drug and cosmetics industries, are given in the appendix hereto 
attached. We are therefore opposed to the enactment of this legislation in any 
form. We believe it can have only harmful effects on the economy as a whole 
and, moreover, has no relevance whatever to the operations of manufacturers. 

It is our belief that more vigorous investigation and enforcement of the pres. 
ent law by the Federal Trade Commission will solve the problems of thoge 
industries which are suffering from the effects of discrimination; but if the 
committee feels that legislation is necessary, we feel it most unfair to direct 
a broadside at all industry in an effort to solve the problems of a few industries, 

In view of the danger to the American competitive system involved in de- 
priving sellers of the right to retain customers by meeting competition, we 
believe that this right should be protected by the passage of legislation such 
as 8. 138. 











APPENDIX 
Celanese product Uses in food, drug or cosmetics Other uses 
| industries 

| a ee Pharmaceuticals, herbicides. ---.--- -- Manufacture of cellulose acetate; 
dyestuffs, Acrylates. 

mungrie aca ............:...-- PEO NTR ascncecndinnssnenans Manufacture of cellulose acetate, 
butyrates, plasticizers. 

Propionic acid_.............. Intermediate product of herbicides, | Additive to cattle feeds. 

perfumes, flavors, food mold in- 
hibitors. 

Acetaldehyde__.-.-- ....--| Pharmaceuticals_.-__- Manufacture of dyes, DDT, inter- 
mediate product for chloral, buta- 
nol. 

Paraformaldehyde.._-_-...--- Pharmaceuticals, fungicides,. bac- | Resins, adhesives. 

tericides. 

Acetic anhydride__..........| Aspirin, pharmaceuticals, cortisone, | Manufacture of cellulose acetate, 
sulfa drugs, vitamins, sex hor- plasticizers, dyestuffs, oils. 
mones. 

Sodium and calctum__----.-- Fungicidals in food preserving - _ - Rumen supplement for cattle. 

PeeeneatOss 6.066 cei cece Mold inhibitor in bakery products. 

Methylal __-.- ..--.----..| Pharmaceutical extractant. _- Solvent, gasoline additive, fuel. 





Propylene glycol_ _...| Bactericide and preservative, vehi- | Antifreeze, printing inks, resin 
cle for prescriptions. modifier, detergents. 


11,3-butylene glycol “2 Cosmetics, toilet goods_...--- Dyes, inks, lubricants, alkyds, poly- 
| urethanes, polyesters. 

2,3-butylene glycol .....| Intermediate in production of | Inks, textile lubricants, paste and 

diacetyl (used in food and butter dyes. 

| flavoring), soaps. 

Meme 3 hs 38. ek Pharmaceutical and food extraction._| Solvent, dehydrating agent, de- 
naturant. 

I ene sacaainads .....| Solvent for pharmaceuticals.........| Solvent for waxes, resins, amines, 


| | esters, aldehydes. 
' 


Senator Harr. Are there any witnesses for this afternoon? 

Mr. Dixon. Yes. 

Senator Harr. We suggest a recess until 2 p.m. 

(Thereupon, at 12:25 o'clock p.m., the subcommittee recessed to re- 
convene at 2 p.m. of the same day.) 


AFTERNOON SESSION 


Senator Krrauver. The committee will come to order, please. 

Our first. witness this afternoon is Mr. John F. McLaughlin, Middle 
Atlantic Wirebound Box Association, Auburndale, Fla. He repre- 
sents the Georgia State Chamber of Commerce. 

Senator Talmadge called to express his best wishes to Mr. McLaugh- 
lin and to recommend him highly as a good citizen. All right, Mr. 
McLaughlin, we are glad to have you. You have a fine short 
statement, Mr. McLaughlin. 
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STATEMENT OF JOHN F. McLAUGHLIN, MIDDLE ATLANTIC WIRE- 
BOUND BOX ASSOCIATION, REPRESENTING THE GEORGIA STATE 
CHAMBER OF COMMERCE 


Mr. McLavenun. I am John F. McLaughlin. I am president 
of the Middle Atlantic Wirebound Box Association, Auburndale, 
Fla. This association is composed of some 24 manufacturers making 
fruit, vegetable and poultry boxes, which are sold to packers through- 
out the United States. My primary interest is in Decatur Box and 
Basket Co., Decatur, Ala., of which I am vice president in charge 
of sales. 

The above firms have a sales volume of from $1 to $10 million each 
per year, I estimate—more of them in the lower category than 
higher—and almost all of them are operated by the people who own 
them. A great majority of them are family concerns in the second 
or third generation. 

I came here to oppose S. 11 because I firmly believe our industry 
needs the good faith clause as now interpreted. 

My knowledge of selling is not great, but it is firsthand. In calling 
upon customers, decisions must be made quite promptly in meeting 
competitive situations, and a salesman should be in position to meet 
a situation or not meet it, as he judges best, as long as he does so in 
good faith and be without fear of legal entanglements. 

We need a flexible “good faith” provision to protect our markets. 
If we find a lower price being offered one of our customers, we must. 
be in position to meet it in that individual instance, if we so choose, 
to hold our customers until we can study the situation. In such a 
case, meeting the price in that isolated spot might reduce our profit 
to nothing, or to almost nothing, but that would be better than re- 
ducing all our business to such a level. 

At least we are still in business until we are able to look over the 
whole picture and see if we can reduce our costs, see if the competi- 
tor’s product is going to do the job, see if he can produce the 
quality and service he has said he could, and so forth. But in the 
meantime we are acting in absolute good faith, trying to preserve 
our business. We have not been compelled to lower our entire 
profit basis on what might be a mistake. Nor have we allowed a good 
customer simply to go by the board. 

Our business is fiercely competitive, and good customers are hard 
to get and hard to keep. Such competition, coupled with the con- 
stant pressure from smart buyers, keeps our prices in line. No cus- 
tomer in our industry is discriminated against for long. 

If he is paying too much for his containers, another box salesman 
will soon put him wise and get the business, and the first supplier, 
most times, is out of the game. So, it is not good selling to try to 
sell at too high a price in our business. 

Remember that we small manufacturers are also customers, and we 
demand a fair price and good quality from our suppliers, thereby 
keeping them competitive. Be assured our customers do the same for 
us. 

But, I urge you to continue to let us have the right to meet competi- 
tion in good faith so we may act promptly to protect. our accounts 
and maintain our position without fear of violating the law. 
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I hope you will not approve S. 11. 
Senator Kerauver. Thank you very much, Mr. McLaughlin. 


Mr. McLaughlin, over how large a territory does your Decatur | 


Box & Basket Co. operate ? 

Mr. McLaveuurn. Approximately the eastern half of the United 
States, from Florida to Michigan. Not the entire area in there, but 
from time to time in various spots. 

Senator Kerauver. You say on page 2, and it seems to be in your 
mind, that if S. 11 were passed and you gave a customer a lower rate 
to meet competition in a particular place, you would have to “reduce 
all our business to such a level.” In another place you say “lower 
our entire profit basis.” Is that your understanding? 

Mr. McLavueuurn. My understanding is that we cannot differen. 
tiate between customers obtaining a like product. 

Senator Krrauver. Who are in the same competitive area? 

Mr. McLaveuu. Yes, sir. 

Senator Krerauver. You have customers in different competitive 
areas, don’t you? The Birmingham competitive area, or the Chatta- 
nooga competitive area. 

Mr. McLavucutirn. No, sir; that would not be the case. 

Senator Keravver. It is not the intention of S. 11 that if you re- 
duce your price in one city to meet a lower price, you have to do 
the same thing in some other competitive area. It provides only 
that within an area, if you reduce your price to one, and you have 
other customers there, you must do the same for them. 

Mr. McLaveuttn. It so happens that our particular company does, 
I would estimate, 95 percent of its business within a radius of 100 
miles with poultry processors. I believe Mr. Dixon is familiar with 
it. I feel sure you are in that particular area. Those men are all 
competitors. They are all in competition with one another. 

In that particular case you can’t isolate it to an area the size of a 
city. There is the area in the Southeast, the Gainesville, Ga., area, the 
Arkansas, the Mississippi area, in selling fruit and vegetable con- 
tainers. 

The whole State of Florida, for instance, is an area in the winter, 
or the whole Rio Grande Valley, or the whole State of California, al- 
though we don’t work in those areas. We do in Florida. 

The whole State of Michigan is an area. We sell in Michigan, 

Senator Keravuver. Is yours one of the large companies in the box 
and basket business ? 

Mr. McLaveuurn. No, sir; we are one of the small ones. 

Senator Kerauver. What do you think about reducing a price to 
meet a competitive situation? Do you think that you, or your favorite 
customers, would tend to create a monopoly or substantially lessen 
competition ? 

Mr. McLavcuuirn. He would be buying supplies at a price less 
than his competitors and would put him in a b 
sition ; yes, sir. 

Senator Krravver. But if there are a lot of others in the business, do 
you think that would help to substantially lessen competition or tend 
to create a monopoly ? 

Mr. McLaveuuin. You mean a lot of other of my customers? 


etter competitive po- 
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Senator Kerauver. No, I mean a lot of other people in the same 
business as you are. 

Mr. McLaveuurn. For instance the poultry box business I have 
mentioned, you mean if there were enough of those? 

Senator Krerauver. No, I meant do you think that the size of your 
business is such that, by reducing the price to one customer, you might 
be tending to create a monopoly ¢ 

Mr. McLaven.in. Well, I cannot create a monopoly in my own par- 
ticular firm ; no. 

Mr. Dixon. What do you do now, Mr. McLaughlin, when you lower 
a price to one of your customers? Do you just give one customer a 
lower price and ignore the others ? 

Mr. McLaueuutn. Sometimes I do and sometimes I don’t. It de- 
pends upon the individual circumstances. 

Mr. alan Do you desire a system where you could have two or 
three customers in the same town buying the same type of boxes where 
you would give one of them such a low price that it would drive the 
others out of business ? 

Mr. McLavueHuin. He wouldn’t be able to drive the others out of 
business. No, sir; I don’t think I could sell in the same town at two 
or three different prices. I do have sales to customers in the same town, 
in one particular instance I can think of, but they buy at exactly the 
same price. 

Mr. Dixon. Then there is nothing that S. 11 would do that would 
cause you to change your policy, if that is what you are doing now. 
You say you couldn’t sell in the same town now at two or three differ- 
ent prices ? 

Mr. McLaveunuin. No; that’s true, I can’t, but in an area, say the 
sales area I mentioned, from Nashville to Birmingham, in between 
Idoalot of business. That, to me,isan area. 

Would I be compelled to reduce my price in that area ? 

Mr. Dixon. But the question here would be if you reduce your 
price in Decatur and you didn’t reduce it up in Nashville, could the 
Government show that as the result of your reduction in Decatur 
and not in Nashville, that substantially lessened the business of the 
man up in Nashville or that it tended to create a monopoly in your 
hands in that business ? 

Mr. McLaventin. I don’t want to overly emphasize our importance 
in this business because we are not that important. I do say though 
that the man in Nashville does compete with the man in Decatur. It 
so happens that you have hit very close to home. 

I could name some instances on that one. The fact that one can 
buy a box a penny cheaper than the other is not going to affect the 
price of chickens in Nashville or Decatur, but it is going to affect the 
overall profit in a year’s time of the man who is buying the lower 
priced container. 

I say that will put him in a better competitive position because 
nothing puts you in a better competitive position than profit. 

Senator Keravuver. Allright. Any other questions? 

Thank you very much, Mr. McLaughlin. 

Mr. McLavenuin. Thank you, sir. 

Senator Keravuver. Our next witness is Mr. Harold Murtfeldt, 
American Paper & Pulp Association. I see you testified in 1957. 
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Mr. Murtrevor. Yes I did, Senator. 
Mr. Bouron-Smirn. Mr. Chairman, I believe at that time Senator 


Wiley introduced him. He is originally from Wisconsin Rapids and | 


that isan accolade in itself, I understand. 

Senator Keravuver. Yes, I know that Senator Wiley would be 
happy to introduce you very favorably again. We will ‘nukes reference 
to the pages of your previous testimony. 

(The testimony will be found at p. 347 of the 1957 hearings.) 

Senator Kerauver. You have someone with you, Mr. Murtfeldt? 

Mr. Mourrretpr. Mr. George Boyd, counsel of American Paper & 
Pulp Association. 

Senator Kerauver. We had Mr. Boyd with us last week, if I pe. 
member. He is ccunsel for the American Paper & Pulp Association 
All right, Mr. Murtfeldt, you may start. . 


STATEMENT OF HAROLD MURTFELDT, AMERICAN PAPER & PULP 
ASSOCIATION ; ACCOMPANIED BY GEORGE BOYD, COUNSEL 


Mr. Morrretpr. My name is Harold Murtfeldt. I am sales vire 
president and a director of Consolidated Water Power & Paper (Co, 
We have our headquarters in Chicago but we have our five mills in the 
State of Wisconsin and we sell throughout the United States, 

[ am appearing today on behalf of the American Paper & Pulp 


Association which you may recall, Senator, is a federated association ' 


of which 14 divisional associations are members. In those divisional 
associations practically every pulp and paper company in the United 
States is a member. 

Our industry I am afraid is not too well known. We are the fifth 
largest in the country. We operate in 42 States. The payroll of the 
industry approximates $3 billion, and annual net sales exceed $104 
billion. 

I would like if I may put this little pamphlet in the record, just 
the face of it, that gives a capsule picture of our industry. 

Senator Keravuver. All right, sir, without objection the face of it 
will be put in the record. 

(The material follows :) 


The pulp and paper industry in the United States 


Total number of pulp and paper plant locations in the United 
cal Ng cess eel oN et ger sin eaten dealnmia 
States containing pulp and paper mills___--__--__--------~-~-- 
Cities and towns with pulp and paper mills____-------------- 
Number of employees in paper and allied products industry 
(paper and pulp mills plus manufacturers of bags, boxes, 
OR Wee) bo cee ioe oe As het eel Dg lenin out 
Wages and salaries paid annually in paper and allied products 
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State and local taxes paid annually—paper and allied products 
Capital expenditures for new products and equipment in the 

postwar decade—paper and allied products__...------- Over $5, 
Paper and paperboard produced annually__---.------- tons._._ Over 30. 
Woodpulp produced annually_____.------------------- tons_._ Over 21, 
Annual freight bill paid by the industry___--------------- Over $1, 000, 
Annual payments for pulpwood_-_-__....---.----------------- $700, 
Annual expenditures for research___-.--.------------------- $40, 
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Mr. Mortrepr. I am afraid the Congress and the public do not 
know what it should know about the paper history and its impor- 
tance. 

In summary I would like to express to you on behalf of the paper 
and pulp industry its strong opposition to the enactment of S. 11 
for the following basic reasons: 

One, we believe the right of a seller to meet a competitor’s lower 
price in good faith is an essential element in preserving and strength- 
ening free, open, and aggressive marketing in our industry. 

Then, secondly, we believe that the enactment of S. 11 would have 
the effect of eliminating the “good faith defense” from section 2(b), 
by placing an impossible burden on sales executives requiring them to 
determine in advance matters which the courts and the Federal Trade 
Commission would have great difficulty in deciding. 

Since appearing before this committee in March 1957, I have read 
the record very carefully on this extremely complex legislative prob- 
lem. I have noted particularly the arguments and the points of the 
oil, drug, and food retailers who seem to be the principal proponents, 
and have tried to compare their marketing problem to our own. 
Really in our industry our marketing problems and our marketing 
system is quite different. We feel that it would be a grave error to 
attempt to correct alleged abuses in one section of the economy and 
by doing so severely harm competition in our, the fifth largest indus- 
try, and others equally as important. 

I think it would be helpful to the committee in understanding our 
marketing problem to recognize that our largest customer group is 
made up of 3,000 independent paper jobbers. They are small busi- 
nessmen, very small capitalization, some only three or four employees. 
The paper mills, inasmuch as they are primary customers and they 
sell some 8 million tons of paper for the mills, we feel a real responsi- 
bility for their welfare because their general well-being is in turn 
ours. 

We know and I know in talking to them that they are equally 
concerned about this bill, and my experience in working with them 
is that I am sure they feel that the availability of this good faith de- 
fense is equally urgent at their level of competition. 

As was stated here this morning we too agree with the general pur- 
poses stated in the bill of equaliiy of opportunity and prohibiting 
price discrimination, and so forth. And we know the sponsors of this 
bill sincerely believe this bill will accomplish that. But in looking 
at our industry we are quite certain that this bill will not carry out 
the purposes of legislation if it is enacted. 

We believe it will instead of enhancing competition inhibit it and 
would not promote the purposes of the bill. We believe that a right 
to meet: a competitor’s lower price in good faith with no knowledge 
that the competitor’s price is unlawful is thoroughly consistent with 
the antitrust laws and is the very essence of competition. 

The mere fact that this defense is available is certainly not and 
it does not. make it an attractive thing. We still use it as a method 
of last resort to hang on to the business that we have as a defensive 
weapon. 
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We agree with other businessmen and lawyers and Government 
officials that have appeared before this committee that this bill has 
the practical effect of eliminating this good faith defense. 

In our judgment, based on the knowledge of our industry, we be- 
lieve that the present antitrust laws and specifically section 2(b) of 
the Clayton Act give satisfactory protection in any marketing that 
we know of to carry out the general purposes of this bill. 

We do recognize, as was brought out here today, that the meeting 
of a competitor’s lower price might very possibly and probably does 
result in price discrimination at that one point for a given period of 
time. That is unfortunate but an unavoidable part of competition, 

As you probably know our company, and particularly our industry, 
has just completed one of the greatest expansions in the history of 
the industry, even larger than the expansion program immediately 
after World War II. Our company, for example, expanded its 
production 30 percent just within the last 2 years. Of course, that is 
a great deal more than the newspaper and magazine publishers and 
other users could hope to consume currently. 

We have great overexpansion now. We probably will have that 
overexpansion in our industry for at least 2 to 3 years. That isa 
healthy thing. We don’t complain about that, but it certainly means 
the maximum amount of competition. It means that every sales 
executive and salesman is holding on to every order that he has and 
no one can afford to lose them except under very extreme conditions, 

The mills are operating about 85 percent at the present time. Now 
that sounds like a pretty fair running rate. It certainly isn’t a severe 
depression, and yet I believe it is generaliy felt by economists that our 
industry has the highest break-even point in all industry. You have 
to run basically 75 percent in order to make back your cost, and then 
you start making a profit. 

In conclusion, we think that this is a very inappropriate time for 
this legislation. If there is ever an appropriate time this would prob- 
ably be the worst because of this highly competitive market, the over- 
capacity that we are facing, not only now but within the next few 
years. 

We would dislike it very much and we think it would be detri- 
mental for the industry to assume this additional burden in deter- 
mining whether or not to meet a lower price of a competitor. 

We respectfully urge that this committee not report out the bill and 
hold it in committee. 

Senator Kerauver. Any questions of Mr. Murtfeldt? 

Senator Hart. No. 

Senator Kerauver. We appreciate your appearance here. We thank 
you for coming, Mr. Boyd. 

Our next witness is James A. Sprunk from the American Bar 
Association. 

Are you in a position to summarize your statement ? 

Mr. Sprunx. Senator, as you will notice, the statement is 28 pages, 
and a good portion of it is footnotes. This is representing the Amer- 
ican Bar Association. I can cover it in approximately 20 minutes. 
Would that be satisfactory ? 

Senator Keravver. All right. 
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STATEMENT OF JAMES A. SPRUNK, AMERICAN BAR ASSOCIATION 


Mr. Sprunk. My name is James A. Sprunk. I am a member of the 
law firm of Fuller, Harrington, Seney & Henry in Toledo, Ohio. I 
am presently chairman of the Clayton Act Committee of the Section 
of Antitrust Law of the American Bar Association. My appearance 
today is at the request of the chairman of that section, Mr. Hubert 
Hickam, and is pursuant to the following resolution unanimously 
adopted by the house of delegates of the American Bar Association 
at its midwinter meeting in February 1957. 


Resolved, That the American Bar Association disapproves and opposes all 
proposals for limiting or eliminating the “good faith meeting of competition” 
defense from section 2(b) of the Robinson-Patman amendment to the Clayton 
Act; be it further 

Resolved, That the officers and council of the Section of Antitrust Law be 
directed to urge such opposition and disapproval upon the proper committees of 
Congress in connection with any proposed legislation having such limitation 
or elimination as its purpose. 


Mr. Dixon. Will you furnish us with the names of your committee? 

Mr. Srrunk. I will be glad to. 

(The members of the Clayton Act Committee of the Section of 
Antitrust Law of the American Bar Association follow :) 


MEMBERS OF CLAYTON Act COMMITTEE 


James A. Sprunk, chairman, 405 Madison Avenue, Toledo, Ohio 

Robert A. Bicks, Department of Justice, Washington, D.C. 

Calvin A. Brown, 539 South Main Street, Findlay, Ohio 

Thomas F. Butler, Jr., 1434 National Bank Building, Toledo, Ohio 

Ross S. Carey, National Bank Building, Toledo, Ohio 

Edwin R. Eckersall, 888 Union Station, Chicago, IIL. 

Theodore A. Groenke, 135 South LaSalle Street, Chicago, Il. 

John T. Haslett, 5700 West Tuohy Avenue, Chicago, Ill. 

John R. Hobson, 1902 Asylum Avenue, West Hartford, Conn. 

B. A. Hugill, Jr., 50 West 50th Street, New York, N.Y. 

Lester Lewis Jay, 521 Fifth Avenue, New York, N.Y. 

Albert E. Jenner, Jr., 185 South LaSalle Street, Chicago, Il. 

Quintard Joyner, 120 Wall Street, New York, N.Y. 

George S. Leisure, 2 Wall Street, New York, N.Y. 

Frank D. MacDowell, 411 West Fifth Street, Los Angeles, Calif. 

Gene Mayfield, Arcade Building, St. Louis, Mo. 

Thomas K. McCarthy, 1924 Broadway, Oakland, Calif. 

Arthur C. O’Meara, 4115 Packers Avenue, Chicago, Ill. 

Richard C. Packard, 1 Gateway Center, Pittsburgh, Pa. 

Gerald F. Phillips, 1501 Broadway, New York, N.Y. 

Worth Rowley, Box 594, Route 2, FairFax, Va. 

William M. Sayre, 63 Wall Street, New York, N.Y. 

John J. Scott, 150 East 42d Street, New York, N.Y. 

Joseph E. Sheehy, Federal Trade Commission, Washington, D.C. 

John F. Smith, 605 West 47th Street, Kansas City, Mo. 

Joseph J. Smith, Jr., 810 Colorado Building, Washington, D.C. 

Charles W. Steadman, Union Commerce Building, Cleveland, Ohio 

Charles B. Wallace, Post Office Box 900, Dallas, Tex. 

Malcolm K. Whyte, 604 First Wisconsin National Bank Building, Milwaukee, 
Wis. 

L. C. Wykoff, 1144 Union Commerce Building, Cleveland, Ohio 


Mr. Sprunk. S. 11,1 if enacted into law, would of course have the 





18. 11 would amend see. 2(b) of the Clayton Act to read as follows (brackets indicate 


aoe? language which would be deleted; italic indicates language which would be 
added) : 


“Sec. 2. (b) Upon proof being made at any hearing on a complaint under this section, 
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effect of substantially limiting, if not entirely eliminating, the meet- 
ing competition defense and I appear today to voice the opposition 
of the American Bar Association to that proposal.? 


PURPOSE OF 8, 11 


The purpose of S. 11 is to overturn the Supreme Court dicision in 
the 1951 Standard Oil case.? The printed hearings of this subcom- 
mittee in 1956 and 1957 in connection with earlier versions of S. 11 go 
thoroughly cover the history and facts of that litigation that it would 
be superfluous to do so again. It is enough to say that the Supreme 
Court there held that section 2(b) provides a complete defense to a 
charge of price discrimination, irrespective of potential effects upon 
competition. 4 

Those hearings also contain a considerable volume of testimony on 
the questions whether Congress had intended by the Robinson-Patman 
amendments to make section 2(b) an absolute defense and whether the 
Supreme Court’s decision was consistent with prior general under- 
standing as to the meaning of 2(b). Since Congress is as free to over- 
turn prior legislation as it is Supreme Court decisions, such questions 
would seem to have little, if any, relevance to the real issue raised by 
5.21; ° 


that there has been discrimination in prime or services or facilities furnished, the burden 
of rebutting the prima facie case thus made by showing justification shall be upon the 
person charged with a violation of this section, and unless justification shall be affirma- 
tively shown, the Commission is authorized to issue an order terminating the discrimina- 
tion: Provided, however, That [nothing herein contained shall prevent a seller rebutting 
the prima facie case thus made by showing] unless the evidence affirmatively shows that the 
effect of the discrimination may be substantially to lessen competition or tend to createa 
monopoly in any line of commerce, in any section of the country, it shall be a complete de- 
jense for a seller to show that his lower price or the furnishing of services or facilities to 
any purchaser or purchasers was made in good faith to meet an equally low price of a com- 
petitor, or the services or facilities furnished by a competitor : Provided further, That noth- 
ing contained herein shall be construed to alter the law applicable to the absorption of 
freight or of shipping charges.” 

2The American Bar Association also opposes the following similar bills now pending 
before the Committee on the Judiciary of the House of Representatives: H.R. 11, H.R. 384, 
H.R. 929, H.R. 1205, H.R. 3654. 

3 Standard Oil Co. v. Federal Trade Commission, 340 U.S. 231 (1951). 

“The amendments made by the Robinson-Patman Act restricted the scope of the 
defense now provided by sec. 2(b) to a price reduction made to meet in good faith a 
lawful and equally low price of a competitor; but they did not deprive this defense of 
its character as an absolute defense nor condition it upon the absonce of any resulting 
injury to competition.” (Jbid., syllabus 1(a).) 

5'To the extent that such questions may be pertinent, the best authority would seem to be 
the Supreme Court itself. The majority opinion in the Standard Oil case states: “We find 
that the legislative history, at best, is inconclusive. It indicates that it was the purpose 
of Congress to limit, but not to abolish, the essence of the defense recognized as absolute 
in sec. 2 of the original Clayton Act * * *” (340 U.S., p. 248. fn. 14). “In addition, there 
has been widespread understanding that—under the Robinson-Patman Act—it is a complete 
defense to a charge of price discrimination for the seller to show that its price differential 
has been made in good faith to meet a lawful and equally low price of a competitor. This 
understanding is reflected in actions and statements of members of counsel of the Federal 
Trade Commission.” Id., at p. 246, citing cease-and-desist orders in In re Ferro Enamel 
Corp. (42 F.T.C. 36), In re Anheuser-Buach, Inc. (31 F.T.C. 986), and In re Bauach ¢ 
Lomb Optical Co. (28 F.T.C. 186), as well as public statements by the Assistant Chief 
Counsel and Assistant Chief Trial Counsel of the Commission. While three members of 
the Court dissented from the decision, they agreed that the legislative history was incon- 
clusive, stating: ‘‘There are arguments available to support the contrary position. No 
definite statement appears in the committee reports that ‘meeting competition’ is hence 
forth to be only a rebuttal of a prima facie case and not a full justification for diserimina- 
tion in price. The proviso of sec. 2(b) can be read as having the same substantive effect 
as the provisos of sec. 2(a). The earlier provisos are treated by the commission as com- 
plete defenses. Perhaps there is an implication favorable to the petitioner’s position in 
Representative Patman’s omission to state the Federal Trade Commission interpretation on 
the floor.”’ (Id., at p. 266.) 
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The vital question is which—the existing law or S. 11—will better 
serve our national antitrust policy of “promotion of competition in 
open markets.” 

§. 11 is a very cleverly drafted piece of legislation. It has tre- 
mendous surface « appeal, since on its face it purports to legislate only 
against business practices which may substantially lessen competition 

or tend to create a monopoly. It permits its backers to say that 
anyone opposing the bill must therefore favor practices which are 
harmful to competition. It also permits its backers to say that the 
last proviso makes it clear that the amendment won't affect the law 
as to the desirable practice of freight absorption. 

Mr. Dixon. On that point, sir, would you not concede that for the 
last 50 years the tool of monopolists has been diser imination 

Mr. Sprunk. No, I would not concede that that is the one tool. 

Mr. Dixon. W ould you concede that it is one of the tools? 

Mr. Sprrunk. I would concede that price discrimination when not 
meeting competition can have harmful effects. I will not concede that 
price discrimination in order to meet competition will have harmful 
effects. 

Mr. Dixon. What is the difference between obtaining monopoly in 
the name of good faith or bad faith? Can you tell me the difference ? 

Mr. Sprunk. Yes, there is a very substantial difference. You have 
to go back, [ think, to the point that when you come down to meet 
a competitor’s lower price, that lower price or offer is going to be 
available to this buyer. He is going to get a better price than his 
competitors. 

I cover that later, by the way. But when you wipe out the defense 
of meeting competition you do nothing whatsoever to stop that. effect 
which has been created by the first seller when he offers the lower 
price. The only thing that you do is stop the meeting of competition 
or in other words, eliminate competition at the seller’s level as well. 

Mr. Dixon. Mr. Sprunk, we heard that a while ago from another 
witness. 

Mr. Sprunk. That is correct. 

Mr. Dixon. Firestone Tire & Rubber Co. sells Firestone tires. It 
sells to three customers in town. If I get a mold and make some 
tires and call it a Dixon tire, I could come to one of its customers 
and offer to sell it to him at $2 less than Firestone. If Firestone only 
gives that. price to one customer, has the situation been created that 
you are talking about? Has the damage already been done by my 
offer to him ? 

Mr. Sprunx. The situation so far as the other customers, and that 
is what you are talking about here—— 

Mr. Dixon. We are talking about Dixon tires, not Firestones. 

Mr. Sprcunk. The situation so far as these other customers are con- 
cerned is not affected by whether Firestone meets that competition. 

Mr. Drxon. Go ahead, sir. 

Mr. Sprunk. The fact is, however, that S. 11 is in conflict with 
fundamental antitrust policy. It would inhibit competition, promote 
price uniformity and rigidity, and if given any effect would neces- 
sarily alter the law as to freight absorption. 


*Report of the Attorney General’s National Committee to Study the Sear Laws, 
1955, at p. 1 (hereinafter cited as “Attorney General’s Committee Report” 
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To demonstrate why this is so, I wish first to point out briefly the 
scope of the present 2(b) defense, including the very stringent limits. 


tions which have been placed thereon both by statutory language ang | 
by court and Commission interpretation; next I will point out what | 


effect the enactment of S. 11 would have on that defense, and partie. 
ularly its effect upon freight absorption; finally I will show why it jg 
necessary to preserve the defense intact, not merely in the interest of 
business, whether it be small or large, but to secure to the American 
public the benefits of a truly competitive economy. 


THE SCOPE OF THE PRESENT (2)B DEFENSE 


It is essential to understand the limited scope of the present 2(b) 
defense—what it permits and what it does not. The key statutory 
words are “good faith” and “meet an equally low price.” 

In the first place, 2(b) has nothing to do with an across-the-board 
price reduction made to meet a competitor’s lower price. Such a move, 
whether offensive or defensive, and whether it merely meets or 
undercuts a competitor’s price, is not prohibited by 2(a), since it in. 
volves no price discrimination. The 2(b) defense does not come into 
play unless a prima facie case of violation of 2(a) has been shown, 
Similarly, 2(b) has no concern with price discriminations which may 
be cost justified or otherwise defended under 2(a). 

Second, the defense cannot be used to justify a price differential 
which undercuts a competitor. Moreover, decisions of both the Com- 
mission and the courts, as well as the recommendations of the At 
torney General’s committee, indicate that where brand name affects 
marketability, the seller of a premium product may not be permitted 
to go down to the price level of a less accepted brand.’ 

Third, the defense does not permit systematic meeting of com- 
petition. The defense is confined to individual competitive situa. 
tions and cannot be availed of to combat general competitive condi- 
tions or to match a competitor’s pricing system.® 

Fourth, the defense does not permit predatory price reductions to 
destroy individual competitors or competition in limited geographic 
areas.® Cases decided both before and after the Robinson-Patman 
amendments establish this as settled law.’® 

Fifth, turning to what 2(b) does permit, it allows a seller to defend 
himself against competitive attack. While the language of 2(b) is 
not expressly limited to defensive price moves for the purpose of re 
taining existing customers, the opinion in Standard Oil, which repeat- 
edly refers to the right of “self-defense” “ and the right to “retains 


Sr 


7 Federal Trade Commission v. Standard Brands, 189 F. 2d 510 (C.A. 2d, 1951); 4m 
heuser-Busch, dkt. 6331, CCH Trade Rep. par. 26,705 (1957); Attorney General’s com: | 
mittee report at p. 184. Conversely, a small seller whose brand is accorded less market i 
acceptance may be permitted to undercut a larger rival whose goods enjoy greater popl 
larity. ' 

8 Federal Trade Commission v. Staley Manufacturing Co., 324 U.S. 746 (1945). The | 
Supreme Court has emphasized that 2(b) does not permit “a seller to use a sales system 
which constantly results in his getting more money for like goods from some customer 
than he does from others. * * * The act thus places emphasis on individual competitive 
situations, rather than upon a general system of competition.” Federal Trade Commit 
sion Vv. Cement Institute, 333 U.S. 688, at p. 725 (1948). This does not mean that the 
defense is confined to meeting competition on sporadic or isolated occasions. “A workable | 
defense must authorize a seller to cope with competitive pressures so long as they | 
exist * * *,” Attorney General’s committee report at p. 182 

® Moore v. Mead’s Fine Bread Company, 348 U.S. 115 (1954). 

10 Porto Rico American Tobacco Co. vy. American Tobacco Co., 30 F. 2d 234 (C.A. 2% 
1929) ; BE. B. Muller Co, v. Federal Trade Commission, 142 F. 2d 511 (C.A. 6th, 1944). 

11 340 U.S. 231, at p. 249. 
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customer” by meeting competition, indicates that the defense may be 
go limited. The Chairman of the Federal Trade Commission urged 
this view in testifying before this subcommittee in 1957, and follow- 
ing his testimony the Commission adopted this view in the Standard 
Motor Products case.” 

Mr. Drxon. I notice you did not cite the Balian case. 

Mr. Sprung. No, sir. 

Mr. Drxon. It certainly goes beyond the Standard Oil case, does it 
not ? 

Mr. Srprunx. No, sir. 

Mr. Drxon. You don’t think it does? 

Mr. Sprunk. No, the Balian case is a case under 2(a). This de- 
cision there was that there was not the requisite competitive effect 
to bring 2(a) into play. Section 2(b) was not the ground of the 
decision. Moreover, in most, if not all, cases the price being met must 
be a lawful price, in the sense that the seller must reasonably believe 
that its lawful. Thus in the Staley case ** the Supreme Court held 
the defense not available where an illegal pricing system had been 
copied. Similarly, the Standard Oil opinion speaks of the right to 
meet “a lawful and equally low price of a competitor.”*° The At- 
torney General’s Committee appears also to have adopted that view.*" 

Sixth, it permits sellers to compete in distant markets with more 
advantageously located competitors by absorbing freight or some other 
item of cost. 

Finally, the defense is an affirmative one. The seller claiming it 
has the burden of proof. That this is indeed a very heavy burden 
is strikingly illustrated by the fact that throughout the entire 23 years 
of Robinson-Patman enforcement by the Federal Trade Commis- 
sion, only one defendant has succeeded in establishing the defense 
and then only after 17 years of constant litigation, including two 
appeals to the Supreme Court.*® 

8 much for the nature of the defense which the proponents of 
§. 11 contend has rendered the Robinson-Patman Act, and I quote, 
“impotent against the practices which it was designed to obliterate.” 1° 

e overwhelming odds against successful assertion of the defense, 
borne out by the almost total failure thereof in actual litigation, 
would seem of itself to establish conclusively that effective Robinson- 
Patman enforcement does not require elimination of or further limi- 


31d., at pp. 242, 250. 

%1957 hearings, pp. 632-633. 

4% Standard Motor Products, Inc., docket 5721, CCH Trade Reg. Rep., par. 26,960 (Dec. 
27,1957). In Anheuser-Busch, footnote 7, supra, Commissioner Tait, rejecting a meeting 
competition defense, stated that the defense “is essentially a right of self-defense against 
competitive price attacks.”” In Henry Rosenfeld, Inc., docket 6212, CCH Trade Reg. Rep., 
ar, 26,068 (1956), where the Commission held that meeting competition affords no defense 
or discriminatory promotional allowances in violation of sec. 2(d), Commissioner Secrest 
spoke condemningly of the respondent’s practices as “aggressive merchandising weapons 
designed for securing business.” Additional support for this view is found in 49 North- 
western U. L. Rev. 261, 266-269 (1954). But compare Stevens, “Defense of Meeting the 
Lower Price of a Competitor,” 1953 Summer Institute on Federal Antitrust Laws, U. of 
Mich, Law School, pp. 123-139; Levy, “How To Meet Price Competition,” 1957 Antitrust 
law Symposium, pp. 103-114. 

% Footnote 8, supra. 

16 340 U.S. 231, at pp. 238, 246. 

"Attorney General’s Committee report at p. 182. In most instances such a view seems 
eminently sound. Obviously, a group of sellers should not be permitted to copy one 
another’s illegal quantity discount schedules nor to defend collusive price discrimination 
under 2(b). On the other hand, a strong argument can be advanced that good faith 
should leave room for self-defense by the victim of a conspiracy, While theoretically the 
Victim has a legal remedy against the conspirators, self-help may be the only practical 
remedy. The problem is thoroughly discussed by Stevens, op. cit., supra, note 14, 

% Federal Trade Commission vy, Standard Oil Co., 355 U.S. 396 (1958). 

* Opening statement by Senator Kefauver. 1957 hearings at p. 4. 
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tation upon the defense. Not only does the lack of success on the part 
of defendants under 2(b) refute the “impotency” charge; both the 
Chairman and the General Counsel of the Federal Trade Commission 
have done so. Addressing himself to the charge that the Standard Qj 
decision had crippled Robinson-Patman enforcement,”° the Genera] 


Counsel had this to say: 


It may be of some small service to those pondering the considerable implica. 
tions of this charge if the record which Senator Kefauver impugns is precisely 
stated. 

Under the “new” Commission the “good faith” meeting—competition defense 
has been raised in nine contested cases. At the time of Senator Kefauyer’s 
charge, orders to cease and desist had been issued in two of these cases. Since 
then orders have been issued in four others. In each of these six cases the 
defense was rejected. In another case respondent raised the defense in his 
answer, later elected not to contest the charges, and a consent order to cease and 
desist was entered. 

Mr. Drxon. Do you know how many cases were brought by the Fed- 
eral Trade Commission under section 2(a) ? 

Mr. Sprunx. During what period ? 

Mr. Drxon. During the period that Mr. Kintner talks about? 

Mr. Sprunk. I note later that Chairman Gwynne from the time of 
the Standard Oil decision to the time of his testimony in 1957 said 
that the defense had been raised in 29 cases. He pointed out that at 
that time it had not been successful in any case. 

Mr. Drxon. Do you know how many cases the Federal Trade Com- 
mission did not bring because of the good faith defense ? 

Mr. Sprunk. So far as I can see the defense had at that time never 
been successful. I don’t know why they wouldn’t bring a case be- 
cause of it. 

Mr. Drxon. Go ahead. 

Mr. Sprun«. I am continuing the quote of the General Counsel of 
the Federal Trade Commission. He says: 

* * * The effect of Standard Oil on price-discrimination cases, despite the 
alarums of its critics, has been precisely nil. Since Standard Oil the Commission 
has issued an order to cease and desist in every case reaching it, in which the 
meeting-competition defense was raised. The good-faith meeting-competition 
defense has not been successful in a single case. 


I should mention that since then Standard Oil has been affirmed 
and that is the one case. I am still quoting from the General Counsel 
of the Federal Trade Commission: 


* * * * * * * 


Whatever the final import of section 2(b)’s defense, it is fairly apparent that 
Standard Oil has neither fatally hobbled Robinson-Patman administration nor, 
at the moment, perceptibly affected it. Charges of crippling effects are factually 
incorrect and show little understanding of the Commission’s unique competence 
in realistically assessing competititive conduct.” 


The “impotency” charge was also refuted by Chairman Gwynne 
when he testified in 1957 in opposition to an earlier but almost identi- 
calS.11. Hestated: 


21 Kintner, The Revitalized Federal Trade Commission: A 2-Year Evaluation, ABA Anti- 
trust Section report, Aug. 22-24, 1955, at pp. 213-215. Subsequent to Mr. Kintner’s talk 
the Commission held that the requirements of good faith had not been satisfied in one of 
the cases he referred to as “at trial” (Standard Motor Products, docket 5721, CCH Trade 
Reg. Rep., par. 26.960) : and the complaint in the other one was dismissed for lack of evi- 
dence that “anv competitor was substantially injured or that competition on the whole 
was injured” (Warren Petroleum Corp., docket 6227, CCH Trade Reg. Rep., par. 26,218). 

2 Kefauver, “Progress in Reverse,’”’ 1955 Antitrust Law Symposium, at p. 24. 
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Would the proposed amendment aid in the enforcement of the law against 
discriminatory practices? 

The subparagraph we are now discussing is not a weapon in the arsenal for 
the attack on illegal discrimination. On the contrary, it is concerned with a 
possible defense to that attack. 

Therefore, it becomes important to know whether in actual practice this defense 
has often prevented the issuance of an order in cases where the necessary 

preliminary proof had already been made. 

Chairman Gwynne went on to point out that, although the meet- 
ing competition ‘defense had been raised in 29 cases since the 1951 
Standard Oil decision, 

* * * with the possible exception of the Standard Oil case, not yet finally 
decided, the meeting competition defense has not been successful in any com- 
mission case.” 

Mr. Drxon. Excuse me for interrupting. At the time Mr. Kintner 
and Chairman Gwynne were before us, they were both satisfied that 
they could deal with the good faith defense on a case to case basis. 
They were satisfied at that time they could still correct the defect in 
the Standard Oil of Indiana decision. They tried that, and that 
case went back to the court and they were turned down. So that has 
occurred since they were here and they gave their testimony that 
you are talking about. 

Mr. Sprunk. At the time the chairman testified in 1957 the Court 
of Appeals had already overturned the Commission’s decision and 
held that there was good faith. Chairman Gwynne was aware of 
that and he so stated. Nevertheless, he testified that the enforcement 
arsenal of the Robinson-Patman Act was perfectly effective. 

Mr. Drxon. I understand his testimony was that they could deal 
with it on a case by case basis. 

Mr. Sprunx. The only thing that has happened since he testified 
has been the fact that the Supreme Court affirmed a ruling that was 
then in effect. 

Mr. Drxon. All right, sir. 

Mr. Cuumeris. Didn’t he go a little bit further? Didn’t he say 
that the Supreme Court. felt in that case the man was actually meet- 
ing competition to keep his customers ? 

Mr. Sprunk. It was not only the Supreme Court that felt that 
way, that they were meeting competition. So did the trial examiner 
in that case. The case was tried and the Commission’s original de- 
cision in that case was on the assumption that they were meeting com- 
petition. The Court of Appeals on the first go-up had said the same 
thing, so did the Supreme Court. There was no reason to go up if 
they weren’t, if it was simply a fact that they were not meeting com- 
petition in good faith. 

Mr. Cuumeris. Judge Gwynne went into several instances where 
the good faith test could not be met because those people were not 
concerned about particular customers in those types of cases. 

Mr. Sprunx. Yes. 

Mr. Cuumerts. Without reflection of the views of Senator Langer 
on S. 11, this was the question he asked on this point at the last hear- 


If Standard Oil goes into a small filling station man and he says “you are buy- 
ing your gasoline from Mr. Roger. We will broker this to you at 2 cents a gal- 


See aeeeeEEEEeeeeee 


1957 hearings, pp. 636-637. 
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ing. I want to get your thought on it and a followup question to it, 
Senator Langer asked this question of a witness: 


lon cheaper.” Say the filling station man comes to you and tells you about it 


and you say “Well, I will meet that competition,” and you reduce the price 9 
cents a gallon to him. Under this bill you would have to reduce the price to 
every other filling station to which you are selling gas. Is that not true? How 
long could you stay in business? 

That was the question that he asked a proponent of S. 11. 

Mr. Sprunx. Certainly they would have to reduce it if S. 11 went 
through. 

Mr. Dixon. To everyone? 

Mr. Sprunk. To all competing customers. I think when you try 
and figure out what is the area of competition—I am not expert on 
the gasoline business—but in many businesses, and I assume that the 
gasoline business is the same, you will not have any precise boundaries 
drawn. You will find that if there are several customers within an 
area that somebody will be close to the periphery of that area and he 
in turn is competing with somebody outside who in turn is competing, 
amare is almost no end to where this lowering the price would go under 

Mr. Cuumpris. Are you familiar with the testimony of the Virginia 
gas dealers in the 1957 hearing when one of the gasoline dealers made 
this complaint? He said that “I admit that Esso granted a 2-cent 
less per gallon price to all of the gasoline dealers.” I believe he used 
the city of Norfolk, but he was outside of Norfolk on the road between 
Norfolk and Portsmouth. His complaint was that the area was be- 
yond just the city of Norfolk and Esso should have granted not only 
the 2 cents less to each gasoline dealer in Norfolk but that they should 
have gone into Portsmouth and into Virginia Beach. Do you have 
any comment as to that position ? 


Mr. Sprunx. I take it that what he was doing was illustrating what | 


I was trying to point out, the difficulty of trying to draw any line at 
which to stop. 

Mr. Cuumpris. One further question. Mr. Dixon and I believe the 
chairman has asked this question repeatedly of witnesses. I would 
like to get it clear on the record, with you being an expert in this 
particular field. These small businessmen who have testified this 
morning, this afternoon, and yesterday, are concerned that their busi- 
ness is or is not of sufficient character to come within the definition of 


sections 2(a) and 2(b) in that they would have an effect of tending } 


to create a monopoly or lessening competition. 

Mr. Sprunx. You mean by meeting a lower price? 

Mr. Cuumpris. That is right. In other words, the inference is 
that they would not have to lower their price to all of their customers 
because in the first place their business is not of sufficient character 
to tend to create a monopoly or tend to lessen competition. 

Mr. Sprun«. I think you have to remember that this depends not 
only on the size of their business but on the size of their customer's 
business. That is, they may have a very large customer who has 4 
commanding position in a particular area. 

Now in that sort of a situation, irrespective of the size of this seller, 
it could be contended that the effect of having this large buyer get 
that lower price had the requisite effect of substantially lessening com- 
petition or tending to create a monopoly. 
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Mr. Cuumpris. Were you in the audience when Mr. McLaughlin 
testified that 95 percent of his business is in a hundred-mile area, 
although maybe only four or five customers may be in a given city or 
town? Do you have any comments to make on whether he would be 
within the purview of S. 11 if it were passed ? 

Mr. Sperunk. If he is doing business in interstate commerce he 
would certainly be within the purview of the act. 

Mr. Cuumpris. Would his business be of sufficient size that it would 
tend to create a monopoly or lessen competition ? 

Mr. SprunK. You must remember that the statute deals not with 
simply a monopoly in the whole country; it deals with monopolies in 
sections of the country which can indeed be very small. 

Mr. Cuumpris. I overheard Mr. Dixon’s comment, “How could you 
tell that?” That is the very question that the businessman has to 
determine, whether he meets or does not meet a lower price. 

Mr. Dixon. The Government has the burden of proof. 

Senator Harr. Let us have an answer. 

Mr. Sprunk. As far as the question that the businessman has to 
decide, I come to this shortly, but the question is really, I think, an 
impossible question. In fact, what it means is that he has to dis- 
tinguish between this statutory effect on the one hand of substantially 
lessening competition or tending to create a monopoly. That is the 
first type of effect. 

The second type being to injure, destroy, or prevent competition be- 
tween customers, and so forth. The distinction between those two just 
doesn’t exist. It has never been drawn in any case. I don’t think any 
attorney could give any client reasonable assurance as to which effect 
the price discrimination made to meet competition would have. 

Even assuming that he had plenty of time to do it, which he won’t, 
because you are going to have to make up your mind awfully fast or 
it is too late and the sale is going to be gone. 

Mr. Cuumpris. Thank you. 

Mr. Peck. I have one question which has been brought to mind. 
Do you know of any recorded case or other judicial pronouncement 
which actually distinguishes between “injury” to competition and 
“lessening” of competition ? 

Mr. Sprunk. So far as I know not only is there no case but the 
Senate Judiciary Committee said there wasn’t. 

Mr. Dixon. Did you read our report ? 

Mr. Sprunk. Yes, sir. 

Mr. Dixon. We cited several cases, one in Louisiana. 

Mr. Sprunx. My statement covers those. 

Mr. Dixon. Just go ahead. 

Senator Harr. Are there any other questions at this juncture? 

(No response. ) 

Senator Harr. All right, continue. 

Mr. Sprunk. It is true that three other members of the Commission 
testified in favor of S. 11 because in their opinion Robinson-Patman 
enforcement would be aided by its enactment. Some indication of the 
weakness of their convictions may be derived from the fact that two 
of these three had previously opposed enactment.”* 


Commissioners Secrest and Anderson (see 1957 hearings, at p. 641). 
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Two of these three also admitted under questioning that, in their 
opinion, the bill would tend to promote price rigidity.** What js 
noteworthy here is, not whether particular members of the Commis. 
sion favor or oppose enactment of S. 11, but rather that the Commis. 
sioners themselves disagree over whether, apart from broader antitrust 
objectives, enactment of S. 11 would aid enforcement even in the 
narrower Robinson-Patman field. The Government’s other arm of 
antitrust enforcement, the Antitrust Division of the Department of 
Justice, has consistently opposed on broader antitrust grounds al] 
proposals to limit the 2(b) defense because of the inherent conflict of 
such proposals with basic antitrust policy.» The Department of 
Commerce has expressed the same view.”° 


EFFECT OF THE PROPOSED AMENDMENTS 


Turning now to the effect of S. 11, the proponents strenuously claim 
that the meeting-competition defense would not be entirely eliminated 
but only limited.** Implicit in such protestations is the admission that 
sound antitrust policy is furthered by preservation of the defense in at 
least some degree. Explicit in the freight absorption proviso is the 
recognition that freight absorption—which is merely one method of 
“meeting competition”—plays a vital role in maintaining a vigorous 
competitive economy. It is of paramount importance, therefore, to 
inquire as to what effect S. 11 would have on meeting competition 
and freight absorption. 

Section 2(a) forbids price discrimination only where the effect may 
be (1) substantially to lessen competition or tend to create a mo- 
nopoly in any line of commerce, or (2) to injure, destroy, or prevent 
competition with any person who either grants or knowingly receives 
the benefit of such discrimination, or with customers of either of 
them.”* There is no dispute that S. 11 would entirely eliminate the 
defense where the effect may be “substantially to lessen competition 
** * *” The language of the amendment, however, purports to 
preserve the defense where the effect may be “to injure, destroy, or 
prevent competition * * *.” 

How much, if anything, would remain of the defense, however, de- 
pends on whether there is any meaningful distinction between sub- 
stantial lessening of competition and injury to competition. What 
guides are available to aid businessmen and their lawyers to predict 
in any given case whether meeting competition may result only in in- 
cipient injury to competition rather than incipient lessening of com- 
petition? Do the decisions under section 2(a) distinguish the two 
effects clauses? Do congressional committee reports provide examples 
of situations in which competition may be injured but not lessened! 





*% Testimony of Commissioners Kern (1957 hearings, at p. 659) and Anderson (id, 
. 661). 
; 2% See 1957 hearings, pp. 826 et seq. 
2 Td., pp. 669 et seq. : 1956 hearings, p. 35. 


27 Throughout the 1956 and 1957 hearings, the proponents asserted that the defense would 


continue to be available where the effect of discrimination was merely to “injure, destroy, 
or prevent competition” but not to “lessen competition.” 


% The discussion which follows as to the distinction, if any, between the two effects 


clauses is predicated on the assumption that the word “substantiallv” modifies onlv the first 


clause. However, in Purer Corp., Ltd. (51 F.T.C. 100, at 116 (1954)), Hearing Examiner | 


Lewis stated : “The difference between these two concepts, if there be one, is slight since the 
Commission has interpreted the word ‘substantially’ as modifying both phrases in this 
portion of the act.” If that interpretation is correct, there is even less basis for distin 
guishing between the two clauses. 
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Examination of the decisions conclusively establishes that they pro- 
vide no guide for distinguishing the two effects clauses. Neither the 
Commission nor the courts have attempted to distinguish between 
them. There is no case pointing out how a particular discrimination 
might injure competition without substantially lessening it. On the 
contrary, the practice both at the Commission and in the courts has 
been either to condemn pricing practices on both grounds without dis- 
tinguishing between them or to dismiss for failure to establish either 
of the requisite effects.** The Senate Committee on the Judiciary has 
itself admitted that this is so,°° while an opinion in a Federal Trade 
Commission case ** has openly questioned whether the two clauses have 
any different meanings, with the observation that: “The difference 
between these two concepts, if there be one, is slight * * *.” 

Perhaps the most striking proof that no meaningful distinction can 
be drawn between the two effects clauses is the Morton Salt case. 
Basically the case involved two types of quantity discounts on the sale 
of table salt—first, a discount of 10 cents per case for purchasees in 
carload lots; and second, an additional discount of 10 cents per case 
for annual purchases of 5,000 or more cases and 15 cents for 50,000 or 
more cases. The evidence indicated that while only 1.3 percent of 
Morton’s customers qualified for the annual volume discount, all 
except one-tenth of 1 percent received the carload discount. If any 
fact situation could exist which would permit distinguishing between 
price differentials which may substantially lessen competition and 
those which may only injure competition, the Morton Salt case would 
seem to be it. Even there, however, the Supreme Court treated both 
discounts alike and found that the effect of both might be, not only to 
injure competition between purchasers, but also “substantially to 
lessen competition” in the line of commerce in which the purchasers 
were engaged and to “tend to create a monopoly” in the favored pur- 
chasers. 

Have the congressional committee reports provided any more mean- 
ingful distinction? Professor Handler characterizes the legislative 
record as “a shining example of mumbo-jumbo.” * Iam content, how- 





®The decisions are extensively cited in the statement of Committee on the Clayton Act, 
Section on Antitrust Law, New York State Bar Association, 1956 hearings, pp. 424, et seq. 
Illustrative are Moore v. Mead’s Fine Bread Co., 348 U.S. 115 (1954): F.7.C. v. Ruberoid 
0o., 348 U.S. 470 (1952); F.T.C. v. Morton Salt Oo., 334 U.S. 37 (1948) ; P€£D Manufac- 
turing Co. v. F.T.C. (C.A. 7th, 1957), CCH Trade Reg. Rep., par. 68,693; C. EB. Niehoff € 
do. v. F.7.C., 241 F. (2d) 37 (C.A. Tth, 1957), certiorari denied 355 U.S. 941 (1958); 
Gerber Products v. Beech Nut Life Savers, Inc. (S.D.N.Y. 1958), CCH Trade Reg. Rep., 
— Hamburg Bros., Inc., docket 6721, CCH Trade Reg. Rep., pars. 27,023, 27,195 

i 

*“There has been no case decided by the courts which has specifically distinguished 
between these two tests. The reason for this is that the Commission has used both of 
these tests inseparably in its complaints and findings and, therefore, there has been no 
necessity or occasion for distinguishing between the two types of injury.” S. Rept. 2817, 
84th Cong., 2d sess., July 27, 1956, to accompany H.R. 9424. 

© Footnote 28, supra. 

8Footnote 29. supra. See also In re Moog Industries, Inc., docket 5723, CCH Trade 
iseere” par. 25,555, affirmed 238 F. (2d) 43 (C.A,. 8th, 1956), affirmed 355 U.S. 411 


8 Handler, “Recent Antitrust Developments,” the Record of the Association of the Bar 
of the City of New York. vol. 13, No. 7, October 1958, at p. 457. He adds: “Enactment of 
8. 11 will only add confusion to a field already much confounded. If substantial lessen- 
ing of competition is given the same interpretation that it was supposed to have had under 
the original version of sec. 2, the legislation will have no effect. On the other hand, if 
substantial lessening of competition and injury to competition are treated synonymously, 
the defense will become a dead letter. And if Congress seeks a midposition, no one knows, 
including Congress, how much of the defense is being retained and how much is being 
scrapped. A suspicious nature might surmise that the confusion is not unintended and 
that the theory of the measure is not equality, but rather erosion, of opportunity by 
making it virtually impossible for the businessman to know when his good-faith meeting 
of competition will brand him an antitrust violator.” 
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ever, to let the record speak for itself. House Report 2202 purports | 


to distinguish the two effects clauses as follows: 


The concepts of ‘substantial lessening of competition’ and ‘tendency to create a 
monopoly’ ordinarily involve more than a mere injury, destruction or prevention 
of competition with an individual market trader. It is intended that the goog. 
faith defense is to be applicable where the injury is only to be an individual 
competitor, but is not of sufficient effect that it may result in injury to the vigor 
of competition. In appropriate cases, however, proof of injury only to an ip. 
dividual competitor would not preclude a finding that the effect of such injury 
may also be substantially to lessen competition or tend to create a monopoly, # 

Senate Report 2010—that was the report that followed the 1957 
hearings—cites two decisions as exemplifying the distinction between 
the two effects clauses. The first is Alewander v. Texas Co. > where 
the court, after pointing to the differences in wording of the effeetg 
clauses, held that the factual allegations of the complaint did not estab- 
lish a substantial lessening of competition or tendency to create a 
monopoly. ‘The court observed, however, that it was possible, “al. 


though not shown by the complaint,” that the alleged price discrimi. | 


nation may have come within the category of injuring, destroying, 
or preventing competition, but that the plaintiff had not alleged that 
this was so. The decision does not give the slightest indication of 
what facts would satisfy the “injury to competition” test; it holds 
only that the allegations failed to meet the “lessening of competition” 
test. It is interesting to note that an amended complaint was sub- 
sequently filed, this time pleading the statutory language of the “in- 
jury to competition” test. However, it too was dismissed because the 


factual allegations failed to support the legal conclusion. The opinion | 
notes that plaintiff’s counsel advised the court that he had alleged all | 


he could and, despite the court’s repeated suggestions that he further 
amend, he elected to stand or fall on the complaint as therefore 
amended. * 

Senator Harr. Mr. Sprunk, I am sorry to interrupt. We must 
recess, I hope briefly. There is apparently a vote on the Senate floor. 
We will recess subject to call of the Chair, I would guess for about 15 
minutes. 

(Short recess. ) 

Senator Harr. The hearing is in order. 

Mr. Sprunk. I think I should state that what I was doing was 
pointing out two cases cited in the Senate report on S. 11 following 
the 1957 hearings. The first one was persed tan v. Texas where, not- 
withstanding two trys to draft a complaint that would allege some 
injury to competition, the plaintiff’s lawyer couldn’t do it. 

The other decision cited in Senate Report 2010 as exemplifying the 
difference between the two effects clauses is the Muller case, ** where 
the respondent attempted to drive its sole competitor out of business 
through predatory price cutting. As pointed out previously, how- 
ever, predatory price cutting is not defensible under the present sec- 
tion 2(b). Indeed, even if the Clayton and Robinson-Patman Acts 
had never been enacted, such conduct would be illegal under the 
Sherman Act’s prohibitions of attempts to monopolize commerce. 


*H. Rept. 2202, 84th Cong., 2d sess., May 24, 1956, to accompany H.R. 1840. 

% 149 F. Supp. 37 (W.D. La. 1957). 

% Alerander v. Texas Co. (W.D. La., Aug. 22, 1958), CCH Trade Reg. Rep., par. 69,124. 
FH. B. Muller & Co. v. Federal Trade Commission, footnote 10, supra. 
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The Muller and Alexander decisions illustrate only the difference 
between the classic example of antitrust violation through predatory 
conduct on the one hand, and no violation at all because of no com- 

titive injury on the other. They afford no aid in. distinguishing 

tween lessening of competition and injury to competition. 

The important point is not that the two effects clauses have been 
interpreted as having the same meaning; even if it is assumed that 
they have different meanings, the fact remains that the difference 1s 
so imperceptible that it would be impossible to predict whether a price 
differential might be held by the Commission or a court only to injure 
competition or also to lessen competition. When it is remembered 
that the Commission’s or court’s decision may be grounded not on 
demonstrated actual effects but rather on potential future effects, it 
becomes apparent that 2(b), if amended by S. 11, would no longer 
afford any guide to lawful business conduct. » eapiiings . 

It is important to recognize that the price discrimination sections 
of the Clayton Act operate on entirely different conduct than do later 
sections of the act covering exclusive dealing and mergers. A seller 
faced with the decision whether to meet a competitor’s lower price 
doesn’t have time to conduct an extensive economic and legal investi- 
gation in order to determine whether, if he meets the lower price, he 
may injure or lessen competition and, if so, which. It may be entirely 
proper to require a company which contemplates merging with an- 
other, or adopting a policy of exclusive dealing, to conduct a broad 
scale investigation as to the likely competitive effect or else to proceed 
at its peril. In such cases time permits adequate investigation. Com- 
petitive pricing, however, requires almost immediate decisions and it 
is wholly unrealistic in such cases to place such a burden on sellers. 
The effect of S. 11, therefore, would be not merely to limit the meet- 
ing competition defense but to make reliance upon it so perilous as to 
destroy its practical utility. 

Mr. Peck. On page 17 of your statement you cited very briefly the 
Purex case in which the Federal Trade Commission discussed the 
meaning of injury and lessening of competition and concluded that 
“The difference between these two concepts, if there be one, is slight.” 

It might perhaps be helpful if you were to add a bit more of the 
Commission’s opinion there. I am quoting now from page 74 of Sen- 
ate Report 2010, the S. 11 report of last year, in which is quoted the 
following language from the same FTC opinion: 

“In the opinion of the Examiner the new language was added out 
of an abundance of caution”—that new language to which this quote 
refers is the mention of injury to competition. 

Mr. Sprunk. Yes. 

Mr. Drxon. To correct the record, that is the examiner’s opinion, 
not the Federal ‘Trade Commission’s opinion. 

Mr. Peck. It was adopted in toto by the Commission. 

Mr, Drxon. We know that. 


FREIGHT ABSORPTION 


Mr. Sprunx. Turning to the effect of the proposed amendment 
upon freight absorption, the last proviso states that “nothing con- 
tained herein shall be construed to alter the law applicable to the ab- 
sorption of freight or of shipping charges.” By itself this language 
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would be unobjectionable. The trouble arises from the fact that the | 


proposed amendment to the meeting competition proviso will destro 


the very defense upon which the legality of freight absorption de. | 


pends. Thus, if the first proviso is accorded any legal effect. it neceg, 
sarily will alter the law as to freight absorption. 

A seller’s price is made up of various items, including labor costs, 
raw material costs, overhead, and transportation costs, to name but 
a few. The distinction between absorbing transportation costs and 
absorbing any other item of cost is purely nominal. Absorption of 
any item of cost necessarily means reducing the price to the buyer 
and the return to the seller. If any costs are absorbed in selling to 
one buyer which are not also absorbed in selling to a competing buyer, 
the inevitable result is that sales are made to competing purchasers 
at different prices. Unless the lower price is given in good faith to 
meet a competitor’s equally low price, it is illegal. There is nothi 
magic in the phrase “freight absorption”—it is just another way of 
saying “price reduction.” 

The competitive benefits resulting from freight absorption wer 
spelled out at some length in Senate Report 2817 which quite properly 
observed : 

The committee is aware of the fact that in a nonconspiratorial good-faith 
situation the absorption of freight charges by an individual seller may promote 


competition and afford buyers the benefits of not only price competition but 
also quality and service competition. * * * 


In the heavy-product industries particularly, the cost of freight is a significant | 


factor. If a seller desires to sell in distant markets, where another seller or 
sellers may have an advantage freightwise, the former may find it desirable 
to absorb freight charges in order to sell in such markets, assuming that other 
cost factors are equal. * 

That is the end of the committee report quote. 

What the committee apparently failed to recognize was that im. 
plicit in its statement is the assumption that the benefits which actually 
accrue to competition at the sellers’ level, by meeting competition 
through freight absorption, overbalance w hatever adverse effects may 
potentially result to competition at the buyers’ level. There is, of 
course, no quarrel with that assumption. Actualities should over. 
balance potentialities. By the same token, however, the consider- 
tions which favor the preservation of freight absorption as a means 
of meeting competition equally favor the absorption of any other 
item of cost as a means of meeting competition. 


ooo 


aan 


The Senate report is entirely correct that freight absorption benefits | 


buyers by making possible greater price, quality, and service com- 
petition. Freight absorption also benefits sellers, both large and | 
small, but especially small producers who have but a single plant. | 
If freight absorption were illegal, a producer with a freight advan: | 
tage would be given a monopoly by operation of law in the ares 
where he enjoys such advantage. Tf the producer happened to bes 
large company with many plants located in different areas, this | 
monopolistic advantage would be multiplied as against the ‘smal 
single plant producer. 

It is impossible to tell what effect S. 11 would have on freight ab- | 
sorption. That would depend on which proviso in the bill—meeting 
competition or freight absorption—the Supreme Court ultimately 


% Footnote 30, supra. 
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decided to give effect to. One thing is sure, however, freight absorp- 
tion is lawful only to the extent that it is lawful to discriminate in 
price to meet competition. Any change in the meeting competition 
defense ipso facto changes the law as to freight absorption. 


THE NEED FOR PRESERVING THE MEETING-COMPETITION DEFENSE 


Our national antitrust policy finds its basic expression in the Sher- 
man Act. Its dominant philosophy is that competition should gov- 
ern pricing practices and to this end monopolization and other undue 
restraints are prohibited. As against the unfounded contention that 
Robinson-Patman enforcement 1s crippled by the meeting-competi- 
tion defense, there is the very real danger that destruction of the 
defense will seriously damage price competition, contrary to the basic 
policy of the Sherman Act. 

An agreement between competing purchasers as to the amount they 
would pay a particular seller for a given commodity would be illegal 

rse under the Sherman Act as would be an agreement by a iar 
not to quote as low a price as his competitor to a particular pur- 
chaser. Yet, as the Department of Justice forcefully points out, 
such price uniformity and rigidity will be fostered by enactment of 
S. 11. Testifying before this subcommittee in 1957, Judge Hansen 
stated that— 


* * * » seller constrained by law to reduce prices to some only at the cost of 
reducing prices to all may well end by reducing them to none.” 


Similar concern was expressed by the Department of Commerce 
in stating that if S. 11 were enacted: 


* * * » rigidity of price would ensue, with the ultimate result that the cus- 
tomer would lose the benefit of effective price competition between sellers. The 
effect of this upon trade and commerce would, in our opinion, be quite drastic.® 


Proponents of S. 11 seek to justify such restraint on competition 
at the sellers’ level by arguing that the present law justifies com- 
petitive injury at the buyers’ level. In substance the argument is 
that if a seller is permitted to reduce his price to one customer with- 
out granting the same low price to all competing customers, com- 
petition between the favored and disfavored customers may be in- 
jured, which in turn may give rise to a substantial lessening of com- 
petition. The fact is, however, that whatever adverse effect might 
result to competition at the buyers’ level would occur irrespective of 
whether the seller meets the lower price offered by his competitor. 
Once the favored customer is offered a lower price by the competing 
seller, it is clear that he is going to buy at that price. The only 
question is which seller he will buy from at that price. 

Depriving the first seller of the right to meet the lower price will 
not avoid competitive injury at the buyers’ level.* It will only in- 


® Testimony of Victor R. Hansen, Assistant Attorney General in Charge of the Antitrust 
Division, 1957 hearings, at p. 827. 

“Letter, June 14, 1956. from Acting Secretary of Commerce Williams to Senator 
O'Mahoney, printed in 1956 hearings at p. 35. Long before the commencement of debate 
over 8. 11 the late Walter B. Wooden, a strong partisan of the act and (according to 
former F.T.C. Chairman Howrey) “one of the Commission’s chief architects of Robinson- 
Patman enforcement,” declared that “the right of self-defense against competitive attack 
is as vital in a competitive economy as the right of self-defense against personal attack.” 
See Standard Oil Co. v. Federal Trade Commission, 340 U.S. 231, at p. 247 (1951). 

“The Supreme Court recognized this in its 1951 Standard Oll opinion. “Likewise, it 
must have heen obvious to Congress that any price reductions initiated by a seller’s com- 
petitor would, if not met by the seller, affect competition at the beneficiary’s level or among 


the beneficiary’s customers just as much as if those reductions had been met by the seller.” 
840 U.S. 231, at p. 250. 
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jure competition at the sellers’ level and deprive buyers of the bene. | 


fit of such competition. 
Conclusion 


The foregoing discussion brings out into bold relief two facts of 
overriding importance: First, that enactment of S. 11 is not required 
for effective Robinson-Patman enforcement; and, second, that on bal. 
ance S. 11 would result in more injury than benefit to competition, 

The tremendous growth and vitality of the American economy are 
due in large part to our antitrust policy of promoting and preserving 
competition in free markets. The cornerstone of this policy is the 
Sherman Act which, by prohibiting monopoly and restraint of trade, 
preserves opportunity for market access and fosters economic rivalry, 
Meeting a rival’s price is the essence of competition. It inevitably 
follows that in this competitive process competitors will be hurt, 
Whenever two aggressive sellers go after the same business, thera 
will always be a winner and a loser. It is easy, of course, to sym- 
pathize with the loser, but it must be recognized that the only way to 
avoid such competitive injury is to abandon competition. 

There is a heavy burden of proof upon those who would soften 
competition in the interest of protecting competitors. A strong show- 
ing should indeed be required that proposed legislation such as §, 11 
will not, by undermining the vigor of competition, deny the Ameri- 


can public of those benefits which our antitrust laws are designed to | 


secure. The American Bar Association firmly believes that S. 11 flies 
in the face of fundamental antitrust policy. It is respectfully urged 
that S. 11 be not enacted. 

Senator Harr. Thank you very much. 

Mr. Sprunx. Thank you very much, Senator, for the opportunity 
to present thisstatement. Do you have any questions? 

Mr. Cuumpris. The questions I asked you will suffice. 


Mr. Prcx. No, thank you, sir. I believe all the points have been | 


covered. 

Mr. Spronk. Thank you, Senator. 

Senator Harr. Our next witnesses are from the U.S. Chamber of 
Commerce, Mr. Alex Akerman, Jr., and Mr. Padraic Frucht. Is there 
someone else accompanying you? 

Mr. Akerman. Mr. Hilton Davis, who is the secretary of the do- 


mestic distribution committee of the Chamber of Commerce of the 


United States. 


STATEMENT OF ALEX AKERMAN, JR., AND PADRAIC FRUCHT, 
ACCOMPANIED BY HILTON DAVIS, CHAMBER OF COMMERCE OF 
THE UNITED STATES 


Mr. Axerman. I am Alex Akerman, Jr. Iam a member of the law 
firm of Shipley, Akerman & Pickett, Washington, D.C., and Atlanta, 


Ga. From August 1953 to April 1954, I was secretary of the Fed- | 


eral Trade Commission and from April 1954 to February 1958, I 


served as its executive director. Prior to that time I was a trial | 


attorney in the Department of Justice. In 1942 and 1945-46, I was 
municipal judge of the city of Orlando, Fla., and I was a member of 
the Florida Legislature in 1947-48. 
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I appear here today as spokesman for the Chamber of Commerce 
of the United States, a federation of some 3,450 local and State 
chambers of commerce and trade and professional associations, with 
an underlying membership of more than 214 million businessmen— 
most of whom would be considered small businessmen. I am a mem- 
ber of the national chamber—and serve on its domestic distribution 
committee. 5 ; 

A primary objective of the national chamber is the preservation of 
the American free enterprise system. Therefore, we are grateful to 

ou for allowing us to offer testimony on legislation which the cham- 
bee feels would have an adverse impact on our competitive economy. 

Assisting me in this presentation will be Dr. Padraic Frucht, a 
research economist of the national chamber. Also with us today is 
Hilton Davis, manager of the chamber’s domestic distribution depart- 
ment. 

Members of the national chamber have expressed the belief that 

ood faith meeting of a competitor’s prices should continue to be an 
absolute defense to a charge of violation of the price discrimination 

rovisions of the Robinson-Patman Act. 

Accordingly, our testimony today is in opposition to S. 11. 


§. 11 ELIMINATES GOOD FAITH MEETING OF COMPETITION DEFENSE 


On the surface, S. 11 appears to be a reasonable piece of legisla- 
tion. It only proposes to restrict the good faith defense where the 
effect of a price discrimination may be substantially to lessen com- 
petion or tend to create a monopoly. 

Beneath the surface, though, the bill assumes a different appear- 
ance. 

This transformation comes about upon close analysis of the phrase, 
“may be substantially to lessen competition or tend to create a 
monopoly.” It has been held that this requires only that there be a 
reasonable possibility that the discrimination may lessen competi- 
tion. Since such a finding could be made in practically any situation 
in which a case is brought in the first place, it logically follows that 
the legislation would virtually eliminate the good faith defense. 

Thus, so reasonable appearing a bill as S. 11 would exact a severe 
toll from our free-enterprise economy. Even in the absence of a 
clear showing of adverse effect upon competition, it would eliminate 
the businessman’s freedom to meet the lower price of a competitor 
and to defend himself legitimately against a competitor’s price raid 
in any transaction subject to the Robinson-Patman Act. 


8. 11 IS CONTRARY TO BASIC ANTITRUST POLICY 


If our economy is to be truly competitive, a businessman must have 
the right to meet, within the highly restrictive boundaries of the good 
faith defense, a competitor’s lower price. Restricting this right, as 
proposed by S. 11, is contrary to our basic antitrust policy. This 
paradox was well stated by the late Mr. Justice Jackson during oral 
a of the Standard Oil of Indiana case in 1951, when he 
sald : 


The whole philosophy of the Sherman Act is to go out and compete, get 
business, fight for it. Now the whole philosophy we are asked to enforce 
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here is that you really must not; you should let this business go and not meet 
competition. I have difficulty in knowing where we are with this. 


I think quite a number of the other people have the same difficulty. 

The Supreme Court’s decision in the Standard of Indiana case jp 
1951 affirmed the seller’s right to meet competition by making it clear 
that a seller, within certain limits which safeguard the integrity of 
competitive processes, is not guilty of unlawful discrimination in price 
when he acts in good faith to meet a competitor’s lawful lower price, 

S. 11 would eradicate this basic competitive force that contributes 
so beneficially to the vitality and efficiency of the competitive mecha. 
nism. 

S. 11 WOULD NOT CURB COMPETITIVE INJURY 


Although S. 11 would severely restrict the seller’s freedom of com- 
petition, the bill would not necessarily eliminate competitive injury, 
For example, let’s take a case that might arise: 

In a given area, one supplier serves ten customers, all of whom com. 
pete with each other. One of these customers switches to another 
supplier who offers a lawful lower price which the original supplier, 
operating under S. 11, chooses not to meet rather than take the un. 
economic action of offering the same lower price to his other nine 
customers. 

There is no meeting of competition, the customer simply goes over 
to the invading supplier who offers a lower price. 

But, what is the immediate effect on the remaining nine customers 
of the original supplier? They are still confronted with lower price 


competition for a like product. And this results from the initial low | 


price offer of the invading supplier. 


S. 11 would be no cure for this particular form of competitive in. | 


jury. 


GOOD FAITH DEFENSE DOES NOT SUBVERT ROBINSON-PATMAN ACT 


The good faith meeting of competition defense is not a loophole that | 


permits subversion of the legitimate goals of the Robinson-Patman 
Act. 

Limitations on the use of the good faith defense have been spelled 
out in previous hearings. Chairman Gwynne of the Federal Trade 
Commission elaborated on these limitations before the subcommittee 
in 1957. In addition, the limitations have been cited succinctly by 
Kenneth S. Carlston, University of Illinois law professor, in an article 
published in the Vanderbilt Law Review. 

In connection with the allegation that the defense is used to subvert 
the Robinson-Patman Act, Professor Carlston states:+ 

Not only does past experience fail to bear this out but the defense is s0 
expressly and impliedly qualified as to make it an extremely limited one. Con 
stantly overlooked in speculating hypothetical abuses of the defense is the re 
quirement of “good faith,” the meaning of which has now been fairly well 
developed by the courts. Other limitations of the defense include the following 


conditions : 
It is available only in individual competitive situations; 


The competitor’s price must be a lawful price or reasonably believed tobe | 


lawful ; 





1 Article entitled “Senate Bill No. 11 and Antitrust Policy,” in the Vanderbilt Law | 


| 


Review (December 1957), vol. 11, No. 1, pp. 138-139. 
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A competitor’s price can be met but not undercut ; 

The defense is not available where the intent is predatory ; 

There is a possible requirement that the defense can only be used to re- 
tain an existing customer ; 

The defense is affirmative, i.e, the burden of proof is on the defendant; 
Pee is some authority denying a seller the right to help his customer 
meet competition. 

I would like to state that, since this article appeared, there has been 
additional authority denying the right to the seller to help his cus- 
tomer meet competition. 

Such sweeping limitations on the use of the good faith defense 
would indicate that the existing interpretation of the defense is con- 
sistent with the preservation of truly competitive behavior in our 
free enterprise system. 

So limited, we do not understand how the good faith defense can 
be considered, in any sense, a device to circumvent the object of the 
Robinson-Patman Act. 


FTC RECORDS SHOW 2(B) NO OBSTACLE TO ENFORCEMENT OF 2(A) 


If the allegations are true that section 2(b), as interpreted by the 
Standard Oil of Indiana case, severely cripples enforcement of section 
2(a), then one would expect to find records to support this allegation. 
But, I have some rather interesting figures relating to the Federal 
Trade Commission’s record of enforcement which seem to show just 
the opposite. 

These figures are based on a quick check with the Commission; 
therefore, the committee may wish to have the Commission verify 
them and submit a detailed breakdown. 

In any event, the pattern is so pronounced that I feel secure in my 
assertion about its implications. 

During the 8-year period prior to the 1951 decision in the Standard 
of Indiana case, FTC issued 34 cease and desist orders for violation 
of 2(a). During the 8 years since that decision, it has issued 81 such 
orders, more than twice the number of the earlier period. 

Turning to the other side of the ledger, that is, dismissals, FTC 
dismissed 52 complaints alleging violations of 2(a) during the 8-year 
period before the Standard of Indiana decision. In the 8 years since 
that decision, FTC has dismissed only 21 such complaints, less than 
half the number of the earlier period. 

This record demonstrates that the current interpretation of 2(b) 
is no real obstacle in the path of effective enforcement of 2(a). In 
fact, the enforcement has been even stronger since the Standard of 
Indiana decision, than it was prior to the decision. 

Mr. Dixon. Did you complain to the Commission of the many com- 
plaints they didn’t investigate because of the evidence of good faith 
that had been presented ? 

Mr, Akerman. Mr. Dixon, that information, so far as I am con- 
cerned, is confidential. I am only allowed from the Commission what 
isin the public records. But I do suggest that, if this committee were 
to make that request of the Commission, the information would un- 
doubtedly be made available to you. 

Senator Harr. The request will be made. 
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Mr. Dixon. You were the Executive Director of the Federal Trade 
Commission. To your knowledge weren’t there many instances where 
investigations were not carried out because of the claim of good faith? 
Don’t you personally know of that ? 

Mr. AxerMAN. I would be glad to testify on that line provided the 
Federal Trade Commission authorized me to do so. I think what I 
learned in the capacity as its Executive Director is confidential. 

Senator Harr. I think we can inquire of the Commission ourselves 
and, without objection, we will. 

(The information referred to may be found on p. 324.) 


PREDATORY COMPETITIVE BEHAVIOR ALREADY PROHIBITED 


Mr. AxerMAN. The national chamber is fully in accord with the 
concept that national antitrust policy must never condone predatory 
competitive behavior or systematic price discriminations—practices 
which weaken or destroy competition. 

However, we believe that existing antitrust law already provides 
thoroughly adequate means for curbing such practices—and we sup- 
port the utilization of these available remedies by our antitrust en- 
forcement agencies. 

Not only do we see no need for legislation such as S. 11, but we are 
convinced that the bill would do a great deal more harm than good to 
the competitive processes, to the consumer, and to the national 
security. 

This concludes my part of the chamber’s testimony. With your per- 
mission, may I introduce Dr. Frucht who will discuss in detail cer- 
tain economic considerations concerning S. 11. 

Senator Harr. Doctor, as a lawyer, I always found difficulty sum- 
marizing a brief. I do not know whether economists find similar 
difficulty, but if you could overcome some of those difficulties, the 
committee would be very grateful. 

Mr. Froucurt. I will try, sir. 


' 
' 


| 


My name is Padraic Frucht. I am a member of the staff of the | 


economic research department of the United States Chamber of Com- 
merce of the United States. 


INTRODUCTION 


The central problem in designing antitrust legislation to preserve 
competition and to hold in check or reduce market power arises from 
an inescapable fact of economic life: the economic effects of any 
type of business practice or behavior depend upon the particular 
economic context in which it takes place. 

Under some circumstances a merger may be highly desirable; under 
others, it may not. Exclusive dealing arrangements, patent monop- 
olies, conglomerate, vertical or horizontal integration, all may 


either desirable or undesirable depending on the different sets of ! 


circumstances pertaining. The same may be said for price discrimina- 
tion—in some cases it improves competitive processes and the public 


welfare, and in others it is harmful to competition and injurious to | 


consumers. 

Where market power already exists, a number of business practices, 
otherwise socially beneficial, may be used against the public interest 
to maintain, exploit, or develop further such a beachhead. 
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But it is important to note that while many practices may prove use- 
ful for such purposes, some factor other than competitive abuses must 
have operated to create the initial beachhead of market power. 

Usually, some history of unusual efficiency, initiative, or special 
fortune will be found to underlie the original development of market 
power. But once developed, such a position may provide a competi- 
tive edge in.an industry which can sometimes be extended by very 
judicious use of competitive abuses. 

We must remember, however, that in its initial stages especially, 
market power is highly uncertain, being usually under threat of heavy 
potential competition from rivals all too ready to try to snatch the 
lead away. 

Exploitation of a presumed competitive advantage is always dan- 
gerous, therefore, because it makes the firm more vulnerable to com- 
petition than if the firm were moderate in its behavior. 

The flux of economic change and innovation and the creation of 
vast and widening supplies of substitute products operate to reduce 
most market power ee even as they develop. 

In general, therefore, market power is not a significant factor on 
the free enterprise scene and where it may develop, it can be dealt 
with effectively under our present antitrust laws. 

It is possible, of course, that some loopholes may be found in 
these laws, but loopholes which permit anticompetitive behavior do 
not now exist in the law bearing on price discrimination. 

Practices which in some cases enhance market power may also in 
other situations be most effective in increasing competitive efficiency 
and improving economic welfare. Even where there is excessive 
market power, any particular practice at issue may be quite innocent, 
of contributing to that power and may be highly beneficial in its 
general effects. 

To distinguish between these different cases, we must assume a sub- 
stantive determination of market power to have been made and then 
show in just what way a given business practice at issue relates to 
this power. 

In determining the form in which to cast the remedy for any specific 
type of anticompetitive behavior, it is imperative that legislators are 
cuticiently responsible to the public interest that they make sure that 
the legal measures adopted are reasonably certain tate the appropri- 
ate medicine—neither overdosing the economy so that more harm than 
good is brought about, nor using an inappropriate prescription. 

Let the punishment fit the crime, but let’s not stop traffic altogether 
to prevent any drunken driving. And let’s be careful also not to 
assume a priori that all speeders are either reckless or drunk, or both. 

The proper aim of antitrust is to free, preserve and extend the 
comptitive processes, not to shackle them; to open the door to com- 
petitive efficiency, innovation and progress, not to slam that door by 
measures which aim to preserve or create a given status quo in busi- 
ness. 

As the economic analysis of price discrimination is set forth here, 
a number of present weaknesses in the legal or judicial interpretation 
of the relevant provisions in the Robinson-Patman Act are noted. It 
is not our purpose or intent, however, to recommend any changes or 
revisions in the language of this law to this committee. 


89738—59——_14 
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RANDOM PRICE DISCRIMINATION 


The analysis of price discrimination, with all the many possible 
circumstances in which it is or might be practiced and with the endless 
ramifications and interacting effects involved in each possible indi- 
vidual case, can be a most difficult and confusing endeavor. 

Discussions about this problem tend all too easily to degenerate into 
a sort of “competitive” matching of one sort of special case against 
another in a way that adds little to understanding of the basic issues 
involved. 

Hoping to avoid adding only another exercise is such futility, we 
shall not attempt to evaluate the relative merits of S. 11 and present 
Robinson-Patman usages until we have first tried to establish a basis 
in sound economic analysis on which to made this comparison. 

To this end let us first look at a particular form of price discrimina- 
tion, “freight absorption.” Then we shall attemp to generalize the 
implications found in this analysis to all types of price discrimination, 

After this is done, we hope to be able to throw some light on the 
nature of the more significant economic policy issues involved in §. 11. 


THE CASE OF RANDOM FREIGHT ABSORPTIONS 


When a firm charges the same delivered price to all its customers, 
even though transportation costs may be significant and differ con- 
siderably from customer to customer, this is termed “freight absorp- 
tion. 

Such a practice is properly classed as a type of price discrimination, 
since the net unit receipts received by the firm at the mill—the mill 
nets—from some customers are less than from others. 

In a legal sense, freight absorption occurs whenever the delivered 
price to a customer minus the price at the mill is significantly less than 
the transport costs involved. This is not necessarily the case, in eco- 
nomic reality, however, since variations in other costs of supplying a 
particular customer’s order may counterbalance differential transpor- 
tation costs. 

Economists usually distinguish between two basic types of freight 
absorption—and price discrimination: such price discriminations may 
be either random or systematic. They may equally well be termed 
“competitive” or “predatory.” 

Under effectively competitive conditions random freight absorptions 
occur when producers with excess capacity, or excessive accumulations 
of finished inventories, absorb freight in order to penetrate markets 
outside their established sales areas and bring their output—or finan- 
cial condition—up toward more norma! levels. 

Cases of this sort are most typical in industries in which regional 
patterns of demand intensity are seasonally and otherwise variable. 

The distinguishing characteristic of random freight absorptions— 
and other random price discriminations—is that they are generally 
casual, transitory and unsystematic in application. They are used to 
take up temporary output slack. 

Mr. Drxon. Do you know of any case that was ever brought on the 
basis of what you call random price discrimination ? 

Mr. Frucur. I will have to ask my legal adviser. 





reat 
cost 


abo 


pro 
var 


of 
tigt 
gre 





ble 
eSs 
di- 


ito 
nst 
es 


we 
ant 
Sis 


1a- 
the 
on. 
the 
11. 


, 
/ 


on- 


on, 
ull 


red 
an 


ya 


> 
or- 


tht 


> 


ay 
1ed 


ons 
ons 
ets 
aAn- 
nal 
Ily 
| to 


the 


a 


AMEND CLAYTON ACT 197 


Mr. Akerman. No, I couldn’t give you the citation right now, but 
will be glad to check into it and supply one if we can. 

Mr. Drxon. Would you do that? 

Mr. AxerRMAN. We would be delighted to. 

(The information referred to may be found on p. 337.) 


SYSTEMATIC FREIGHT ABSORPTION 


Mr. Frucur. Systematic freight absorptions—and other types of 
systematic price discriminations—involve persisting discriminatory 
behavior aimed either at generating permanent increases in market 
shares or at preserving given market shares when strong market power 
already exists. 

It is important that we understand clearly the reason why firms 
with excess capacity can benefit by selling additional output at lower 
mil] nets than normal, even when competition may have already shaved 
profit margins down to the bone. I hope, since the point at issue re- 
quires it, that you will permit me a brief elementary technical dis- 
quisition on cost relationships. 

The main point I wish to make here, and I would like to try to sum- 
marize it, is that, in the relevant production area, marginal costs rise 
from a position below average costs continually and at an increasing 
rate. In other words, in the normal case of output which is economi- 
cally feasible for the firm to undertake, its marginal costs, which are 
the contributions or which measure the impact on a total cost of an 
addition to the rate of output, rise as output increases persistently 
and at an accelerating rate. ‘ 

This proposition is quite independent of the technological charac- 
teristics involved. The average costs, for instance, of a firm may be 
saucer shaped. On the other hand, they may be essentially V-shaped, 
as in the case of a blast furnace or in the case of a glass plate rolling 
mill, where any variation in output around the capacity which is built 
in will lead to much higher average costs. 

But the proposition I am making is independent of this. Within 
the relevant range marginal costs are continuously increasing and at 
an accelerating rate. 

The average unit costs of a firm’s output vary as the rate of output 
changes. When output is low, average costs are high; then as output 
rises, these costs fall until at some point they level off and then begin 
to rise. These average unit costs include both overhead costs, which 
always fall as output rises, though in total amount they aren’t affected 
by output changes, and average variable costs, which reflect only that 
part of total costs affected by output changes. 

Marginal costs tell us how total costs are increased by each unit 
of output increase whatever the given level of production. They 
reach a minimum level prior to and lower than minimum average 
costs and rise faster than either type of average cost and always lie 
above both cost functions when they are rising. 

Depending on the nature of the technology and the prices of the 
productive factors involved, the shapes of these cost schedules will 
vary in curvature, in relative steepness or flatness at different levels 
of plant utilization. Average unit costs may be shaped like a fairly 
tight. “U” or may be saucer shaped. But, if there are undoubtedly 
great variations in the shapes of cost curves among business firms and 
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industries, it remains true that both these cost curves fall and then 
rise with increasing output. Thus, marginal costs also fall and then 
rise. 

Every firm, whatever degree of market power it may or may not 
possess, faces inescapable cost-revenue constraints. The behavior of 
profits depends, fundamentally, on the relationship between marginal 
costs and changes in total sales revenues and as the firm adjusts out- 
put or prices, or both, within these cost-revenue constraints. 

If additional sales would add less to total revenues than to total 
costs, such sales must reduce profits and they would be discouraged; 
if total costs would rise less than total revenues, the extra sales would 
increase profits and would be encouraged. 

Normally, given its demand, a firm’s price must be lowered to all 
customers for sales to increase. But if a firm is suffering from a 
decline in demand, increasing sales by reducing price may add legs 
to receipts than to costs. When demand falls and a firm reduces its 
price, it will stop where a further reduction would begin to reduce 
net profits—or begin to add to net losses. 

Let us now apply these price cost relationships to the problem of 
freight absorption. 

If a firm’s sales and output fall considerably, its marginal costs may 
fall by a large proportion, regardless of what happens to average 
unit costs. For levels of output below the point at which average 
costs are minimum, marginal costs will be lower, perhaps very much 
lower than average costs, 

With marginal costs very low, it might be profitable for the firm 
to reduce its price to increase its sales. But even if this is done locally 
and for all its present customers, the reduction in price—at least 
beyond a certain level—might hurt much more than it could help. 
If the firm could make additional sales without reducing its price or 
sales to present customers, there could be a significant rise in its earn- 
ings. This could happen even if the mill net price on the extra sales 
were considerably less than the firm’s price to its regular customers, 
so long as the receipts from the additional sales were greater than the 
extra or marginal costs incurred by the increase in output. 

Now, as the “home” firm, which I assume has considerable excess 
capacity and very low marginal costs, penetrates a booming “foreign” 
market, its marginal costs of producing and delivering output there 
would rise until given the price in the foreign market, a level of out- 
put is reached at which it would not be profitable to increase sales 
further in that market. 

So long as these sales could not be made by firms established in the 
foreign market at marginal costs equal to or below the extra receipts 
they could obtain for them, these foreign firms would have little 
economic inducement to increase their outputs so as to stave off the 
home firm’s penetration. 

But, as the home firm penetrates this market, reducing output pres- 
sures and the marginal costs of the firms established there, it also 
raises its own marginal costs. 

Mr. Drxon. Aren’t you talking about monopolistic economics in- 
stead of competitive economics ? 

Mr. Frucurt. I have several cases here, Mr. Dixon. The perfectly 
competitive textbook case, and then the administered price case. 
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Mr. Dixon. Just what you are talking about is economic dumping. 
It sounds like you build up a basis for economic dumping. 

Mr. Frucur. That is so. It could be considered a kind of economic 
dumping. 

Mr. Dixon. I understand you; go right ahead. 

Mr. Frucur. If we assume that the price in the foreign market is a 
flexibly competitive one, the penetration by the home firm will con- 
tinue until its marginal cosis have risen to equal the price in that 
market. Under these circumstances, the firms established in the 
foreign market also will produce output to the point at which their 
marginal costs equal the price. 

But, as the firms adjust their outputs and sales after penetration 
begins, prices will also move; as the temporarily invading firms in- 
crease their outputs, and their marginal costs also, the foreign market 
price will fall to meet their rising marginal costs. The equality of 
price and marginal costs means that production has been carried 
to the point where the public values the last unit of output at just 
the value (cost) of the extra resources required to produce that unit 
of product. Where price is higher than marginal cost, this means 
that the public would value additional units of output at more than 
the value of the extra resources required. Our flexible price case is 
thus highly desirable. It is the optimal case of textbook competition ; 
it produces the best possible allocation of resources, the lowest costs 
of producing any given output and the lowest price for such output as 
well, 

This situation, however, is quite different from most of those we 
meet in the real world, although we can learn something from its 
logic. It shows us that price discrimination is not at all inconsistent 
with extremely rigorous competition and that it can be very much in 
the public interest. 

Suppose now that we have “administered” prices in the home and 
foreign markets. How will this affect our conclusions on the competi- 
tive results of random freight absorption ? 

If “home” firms enter a booming foreign market on a price match- 
ing basis, they may be able to sell only those customers the “foreign” 

roducers don’t wish to supply. These sales would occur only when 

oreign producers have stopped short of fully supplying their market 
because additional sales would bring them less extra revenues than 
they would add to costs. 

It does follow for this case that freight absorption by temporary 
invaders would lead the foreign firms to produce to the point at which 
their marginal costs would equal the price prevailing in the foreign 
market. It does not follow in this case, however, that the home pro- 
ducers also will be able to sell enough in the foreign market to bring 
their marginal costs up to the price. 

Given the price established there is only a given demand for output 
in the foreign market. At that price the market invaders can sell only 
enough to fill in the gap between what is supplied by the firms estab- 
lished in the market and what the customers want. Filling this gap 
may leave the home producers with marginal costs still considerably 
below price. But if the home producer cannot legally undercut the 


foreign market price, there is no reasonable way for him to sell more 
in the market. 
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Mr. Dixon. Do you know of any firm which uses your concept of 
marginal costs ? 

Mr. Frucnr. This is equivalent to asking me if businessmen try to 
make money. 

Mr. Dixon. Don’t businessmen operate on the break-even cost chart? 
Don’t you know that as a fact? ; 

Mr. Frucnur. I don’t sir. Businessmen use various techniques, rules 
of thumb techniques, as a general rule in setting prices. If you look 
into daily practice in a typical business firm, you will find variations 
in this rule of thumb. Such a rule as standard costing is only a rough 
rule of thumb. It gives a firm a fair approximation as to the appro- 
priate price to charge. As competitive conditions change, as a partic- 
ular product turns out to be very strongly in demand, or as it turns 
out to be a rather weak item in the product line, a firm will tend to 
depart from such a rule of thumb, however. 

As you know well, there is a very large difference between the posted 
price, the list price based on some rule of thumb, and the actual prices 
charged from day to day. These variations are extremely difficult to 
pick up. I have been told, for instance, that in the case of sulfuric 
acid—which is a highly competitive item produced by a large number 
of chemical firms—there has been for several years no change in the 
price of sulfuric acid as recorded in the wholesale price index. But, 
actually, many variations in price are made, even daily, in this market, 

Mr. Drxon. I have listened to your answer. Am I correct in con- 
cluding that you do not know of any firm that uses your concept of 
marginal cost? 

Mr. Frucur. What I am saying here, Mr. Dixon, is this : That busi- 
ness firms behave in a way so as to make as much money as possible, 
Reasoning on the basis of relationship between marginal cost and 
price is the economist’s way of stating and working out the implica- 
tions of this proposition. Since I do believe that businessmen try to 
make money, I am prepared to assert that they are concerned with the 
behavior of their marginal costs, and that rather than try to satisfy a 
market in a situation where the marginal costs are rising well above 
their extra receipts, receipts they might obtain by increasing their 
sales, they will hold back. Of course they might raise their prices, 
but administered price setters tend to be very cautious here in general. 

There is a further problem here. Given a legal prohibition against 
undercutting by market invaders where any freight absorption is in- 
volved, what is there legally to prevent the producers established in 
the foreign market from raising their prices until there is no gap 
left for the home firms to fill? Ifthe home firms can only “meet” the 
foreign firms’ price, they will not secure many sales in this case. 
Should the foreign firms thus act to raise their prices, a legal pro- 
hibition against discriminatory undercutting would mean an effective 
nullification of the potential price reducing competition of temporary 
invaders. 

If such undercutting were permitted, prices would inevitably be 
much more flexible and penetrations would tend to continue until all 
firms in the market were producing to the point at. which their mar- 
ginal costs and the price were equalized. In regard to the questions of 
efficient use of resources and the level and flexibility of prices, a free- 
dom for random freight absorptions which includes the right to under- 
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cut would seem optimal from the point of view of consumer welfare. 

This solution would most closely approach that of the static textbook 

case of perfect competition under conditions in which firms are geo- 
raphically separated and transportation costs are significant. 

Should demand conditions reverse, the home market would now be 
invaded by the foreign producers and again the penetration would 
continue until the marginal costs of all the sellers in that market are 
equal to price, if we assume undercutting is allowed. In the real world 
we grant that it is not possible for businessmen to estimate their 
marginal costs accurately. However, since marginal costs do vary as 
output changes, and significantly business errors in deciding on the 
appropriate output and extent of penetration will not tend to be very 
great, presumably, because as the deviations from the appropriate level 
of output increase, the impact, their negative effects on profits increase 
also at an accelerating rate. 

Market penetrations with freight absorption will thus be limited by 
the reaction of the firms involved—both home and foreign—to the be- 
havior of their costs in relation to the receipts gained. Given the 
circumstances outlined, such penetrations obviously must work to the 
benefit of temporarily hard-pressed firms—along with their employees 
and communities—although they cannot usually solve the problems of 
firms suffering from long continued periods of reduced local demand, 
especially where transportation costs are high. 


IMPLICATIONS OF RANDOM FREIGHT ABSORPTION 


What are the major implications of random freight absorption ? 

(1) Such penetrations reduce the cost of producing a given output 
to satisfy the demand in the overall (home and foreign) market. The 
sales obtained by penetration into a given market are obtained at 
lower costs (marginal production costs plus freightage costs) than 
would be incurred if the producers in that market met its isolated 
demand by themselves. 

These savings in costs mean that fewer resources are required in 
the overall market to produce a given output than otherwise. This 
means lower costs for all the firms involved and lower prices for their 
customers. 

In case of an increase in freedom to carry out such discriminations, 
the lower prices following would imply increased total physical sales. 
These would reduce to a greater or lesser extent any slack in resources 
resulting in the short run from the better balancing of output among 
the different producers. 

If any temporary excess of labor and other resources still remained, 
these would now be available for other productive work. Thus, con- 
sumers must benefit doubly from random freight absorptions, which 
operate just like improvements in productivity, giving us more real in- 
come and downward price pressures as well. 

(2) Random freight absorptions tend to reduce price rigidities, 
stabilizing prices only in the sense that the range of price variation is 
reduced for any given level of regional variability in demand. 

(8) The potential social benefits from random freight absorptions 
would be increased if firms temporarily entering a given foreign 
market could legally undercut the price encountered there. So long 
as such lower prices would still yield greater additional revenues 








202 AMEND CLAYTON ACT 


for the temporary invader than additional costs, such cutting must 


be worthwhile, if it is effective. And should the foreign producer's | 


marginal costs be significantly higher than those of the home firm 
penetrating the foreign market, the pressure of the home firm’s price 
cutting would tend to be effective. 

This would mean lower costs for society. If the foreign firms meet 
the lower price, this implies that their marginal costs are at least 
comparable to those of the invading home firms and there would be 
no reason then for random freight absorptions to take place. When 
casual market penetrations would occur if there were no legal limits 
to discriminatory price cutting by temporary invaders, while they 
would be blocked if invaders could legally only match the prices 
found in the foreign market, society must be the loser. 

Such an artificial restriction would nullify the desirable potential 
effects of significant though temporary differences in marginal costs 
on economic behavior and efficiency. Apart from the savings in 
resources involved, a full freedom to undercut under these circum- 
stances would play hob with any existing administered pricing rigidi- 
ties, surely not a matter of little concern to this committee. 

(4) The better output balancing among local areas and regions 
resulting from random freight discriminations would mean greater 
output and employment stability, given the extent to which the prod- 
uct demand is variable. This seems a rather significant implication 
for the welfare of society in general and for the labor force in par- 
ticular. 

Thus far we have considered only the case of random freight absorp- 
tions, in which market penetrations are designed for the purpose of 
stabilizing output. But persisting freight absorptions might be used 
to drive competitors out of a market, or at least to gain a permanent 
share of a market not justified competitively by relative costs. 

Mr. Drxon. Would you recommend that we let the Europeans fol- 
low your practice of economic dumping of material into the United 
States? 

Mr. Frucur. I think there is quite a difference between such a 
situation and the case I am discussing. Let me give you an illustra- 
tion. Suppose we are dealing with a product such as steel, which is 
produced in a number of plants originally scattered through the coun- 
try and in which transportation costs are significant. Suppose there 
are a number of these plants and that demand fluctuates, moves back 
and forth between these regions, whose seasonal peaks come at differ- 
ent times and so on. Or suppose that particular plants, for a moment, 
for a week, for 2 weeks, suffer from a slack in demand because their 
salesmen haven’t been successful at the moment, miss some orders— 
in all such cases random freight absorptions would be going on all 
the time if legally permitted. ; 

There would be perhaps broad seasonal swings back and forth in 
the direction of freight absorptions on an overall basis, but there 
would also be many erratic absorptions taking place back and forth 
on a daily basis. Such a continuous ebb and flow of discriminations 
forms quite a different case from, say, a dumping of umpteen thou- 
sand or million tons of steel or cement or some other raw material 
or finished product into a market at a price which is not related to 
cost, and which might very significantly affect business profits over 


considerable periods of time and perhaps would destroy a number of | 
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essentially sound business firms. There is quite a difference here in 
the order of size and effects and often in motivations. The random 
absorptions I am talking about could never have such destructive con- 
sequences. 

Mr. Dixon. You would recommend international dumping of ma- 
terial only on a random basis? 

Mr. Frucur. I would like to withhold any more detailed answer 
here, if I may, on the grounds that I have not had a chance to con- 
sider the full implications of your question and frame proper quali- 
fications to my answer. If you would like me to give you an answer 
to this question I would be glad to submit one in writing. 

Senator Harr. If it was relevant to the consideration of S. 11, I 
would urge that we get it, but I think we have enough as it is without 
burdening the record further. 

Mr. Frucur. I would now like to consider the question of systematic 
or predatory discriminations—those which are not justified by costs, 
average or marginal, and which persist. At such behavior, eco- 
nomics draws the line. 

Such behavior would be against the interest of everyone but the 
invading firm and, where transportation costs are significant, could 
imply the existence of excessive and predatory market power. S. 11, 
of course, would prevent this, but so would the Robinson-Patman Act. 

If, and it seems likely, S. 11 would prohibit random freight absorp- 
tions or deter them any more than does present law, it is difficult 
to see how society could possibly benefit from this. Indeed, the Rob- 
inson-Patman good-faith defense is already highly restrictive in 
regard to random freight absorptions; it on permits such absorp- 
tions when they involve prices no lower than the prices in foreign 
markets. 

Furthermore, if prices in the foreign market are lower than those 
which obtain in the home market, it is not at all clear that prices in 
the foreign market could even now be legally met by the home pro- 
ducer. 

The additional restrictions in S. 11 on freight absorption could 
have exceedingly adverse implications for producers in depressed 
areas, who might be forced out of business or into new locations faster 
than otherwise by this quite unnecessary restriction. Such exits might 
also reduce the probabilities that new firms using such products would 
locate in the depressed areas. Since there is already ample evidence 
that Congress is much concerned with the problems of depressed areas, 
I hope that this committee will think twice before adopting a law 
which would place further pressures on these areas, when even the 
most hard-boiled economic principles cannot justify this. 


OTHER PRICE DISCRIMINATIONS 


The argument, made for the case of freight absorption, applies in 
general to all effectively competitive situations in which demands 
and sales fluctuate among business firms in essentially erratic fashion. 
When a firm is even very temporarily operating at low capacity uti- 
lization rates, overall production costs in a given market would be low- 
ered if that firm (and all such in the same position) were allowed, 
if it is so desired, to bid some business away from firms operating at 
high rates of output. 
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Such random discriminations, used for the purpose of stabilizing 
output rather than for increasing market shares more permanently, 
reduce costs in the short run. And, since such pricing behavior would 
enable society to get a larger total output from a given capital invest- 
ment, it also would reduce costs in the long run and result, thereby, in 
substantial increases in efficiency and lower prices, with more eco- 
nomic growth possible. 

If demand is generally in decline, random price discriminations 
must act to erode the general price structure, because they will more 
certainly be met where the firm on the defense can do this legally 
and finds it profitable to do so. Pressure from other customers un- 
der such circumstances will force more rapid downward adjustments 
in list prices than would occur under similar economic circumstances 
if random discriminations to meet lower prices or to increase sales are 
not allowed. It is of the essence of random price discriminations 
that they are erratic and unexpected, their attacks coming from all 
quarters ina market. Only a very sound, flexible, and reasonable gen- 
eral price policy for all customers could enable a defending firm to 
protect its position in such circumstances. 

But, with demand declining, firms under competitive price pres- 
sures could not legally, under 8S. 11, even match competitor’s lower, 
nondiseriminatory price offers by discriminatory price cuts. The 
must then choose either to lose some business while maintaining their 
prices or to hold that business by reducing prices generally. The de- 
cision could run either way. 

But, if discriminatory cuts to meet such pressures are allowed, they 
must act to speed general price cuts where they put pressure on other 
customers, who can be expected to use their growing market power 
vis-a-vis producers when demand declines to exact generalizations of 
such discriminatory lower prices. A major role of temporary injuries 
to competitors is to make competition work. 

Furthermore, when random price discriminations are generally 
practiced it is virtually impossible for an industry to set up and op- 
erate an effective cartel program. As a number of economists have 
pointed out, and to this committee, any legal restriction on random 
price discriminations makes collusive pricing easier to maintain. Col- 
lusion cannot stand up in a market situation permeated by the flux and 
flow of nibbling price discriminations. 

Essentially the same argument applies in the case of general] de- 
mand increases. So long as general demand increases do not strike 
all competitors with equal speed and in equal proportion, the oppor- 
tunity and need on the part of some firms to make random price dis- 
criminations would still work to hold prices below levels which would 
otherwise obtain. 

Systematic price discriminations, whether predatory or defensive, 
should not, of course, be permitted and under Robinson-Patman they 

are not now permitted. The little scope for price discrimination 
which is now allowed under our present law cannot be used except 
at great peril to maintain, exploit, or extend market power positions. 

Robinson-Patman, as presently interpreted, may also prevent small 
but relatively efficient firms from using price discriminations to in- 
vade the markets of larger firms. This seems unfortunate on all 
counts. From the point of view of price behavior and other consumer 
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benefits, the differences between firms with negligible market power, 
but adequate efficiency, and firms with substantial market power, and 
similar efficiency, are significant. So long as a firm lacks any sig- 
nificant market power, there seems no reason why it shouldn’t be 
turned loose to price as best it can to meet its own circumstances and 
fulfill its own ambitions. 

If the tighter wraps now guarding the pricing of large and power- 
ful firms were allowed to remain intact while small firms were given 
more pricing freedom, competitive pressures would inevitably grow 
more intense. 

We can now compare the economic implications of S. 11 with those 
of the good faith defense. 


8. 11 VERSUS THE GOOD FAITH DEFENSE 


Within any given market, price discriminations cannot be used as 
a defense against a competitor’s lower prices if the prices and price 
discriminations are visible to all customers. For defensive price 
discriminations to be used successfully within a market, they must not 
be made openly and they cannot be available to all customers either; 
then there wouldn’t be any price discrimination in the market. 

But even if discriminatory good faith concessions were made se- 
cretly within this market, they could not prevent invasion by a firm 
offermg lower prices. Should the defending firm let it be known 
that it would meet the price cutter’s offer to and all of its customers, 
this would be tantamount to the announcement of a general price cut 
in the market. But if secret concessions were made only to some 
customers, the invading price cutter would then gain others. Within 
a given market, then, a defending firm seems to have only two real 
choices among possible pricing responses against a determined price 
cutter—it must either cut its price generally or stand by and watch 
its market taken away. 

To be sure, if we assume that some customers are more profitable 
to deal with than others, the defending firm might match only the 
competitive price offers made to these customers. To the extent that 
this selectivity would do serious harm to the prospects of invading 
price cutters, it follows that present legal concepts of what consti- 
tutes “price discrimination” under the Robinson-Patman Act are at 
fault. Such customers, under effective competition would already 
have been receiving a better price deal than others if their business 
tended to increase their suppliers’ mill nets more relatively than that 
of other customers. 

Mr. Dixon. Let me ask you something right there. 

Mr. Frucut. Yes, sir. 

Mr. Dixon. Take the sales capacity of a Giant Grocery Store. If 
I followed your last statement, you would recommend that that Giant 
Grocery Store, because it offers so much to a seller, should be getting 
a better price, more than a difference in cost ? 

Mr. Frucnt. I would say that whenever the business of one cus- 
tomer is more profitable to a seller than the business of another cus- 
tomer it can and should be supplied at a lower price because the cost 
of supplying such orders must be lower. 


Mr. Drxon. Cost is one thing, but this didn’t say anything about 
cost. 
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Mr. Frucur. It said “profitable.” If the price for all customers 
is given and one account is relatively more profitable than others, the 
cost per unit sold to that account must be less. 

Mr. Dixon. Not necessarily. 

Mr. Frucur. Yes. 

Mr. Dixon. Why should it be? 

Mr. Frucut. W: Oi how could an account be more profitable, if the 
per unit price is the same for this account as for all other customers 
unless the average cost per unit in satisfying that particular account 
were lower on the av erage than for other accounts? There only seem 
to be two dimensions here, Mr. Dixon, price and cost. 

Mr. Drxon. My question was: Was the discrimination more than 
the difference in cost between the types of customer? 

Mr. Frucut. Oh, I see. You are suggesting that the firm might 
make a reduction in price involving a greater discrimination than the 
cost differential should allow. Why would a firm do this? 

Senator Harr. I think we were questioning—— 

Mr. Frucur. Let me set up a case. I can meet customer A’s order 
at a cost of a dollar a unit. I can meet my best customer B’s order ata 
cost of 90 cents a unit. If I charge both of them $1.10 it is clear that, 
other things equal, customer B would be my preferred customer. By 
how much do I prefer him to customer A? By something like 10 ae 
not 11 or more cents. 

You see, if the price differential is 11 cents in B’s favor, I would 
prefer customers like A. I am not in business to be philanthropic, I 
am in business to make money. 

Now the problem here results from the fact that the legal definition 
of price discrimination does not make any sense. 

Mr. Dixon. What is the legal definition of price discrimination, in 
your opinion as an economist ? 

Mr. Frucur. The legal definition here would involve charging dif- 
ferent prices at the mill to different customers for, let us say, physi- 
cally identical products. This definition is clearly at fault when there 
are some factors involved in the supplying of different customers which 
make the costs of supplying them different. 

Mr. Drxon. It has always been my understanding, after 20 years as 
a lawyer, that price was not mill net price; it was the price that was 
customarily accepted in the market. If it was an f.o.b. price and ad- 
vertised and sold at such, then it was ‘an f.ob. price. If it was ad- 
vertised as a delivered price, then it was a delivered price. 

Mr. Frucnt. My point, Mr. Dixon, is this: There may be all sorts of 
variations in costs of supplying different customers. One may supply 
them on a mill net basis or on a delivered price basis, and it is pos- 
sible, given zero discrimination in any legal sense, to get all kinds 
of discriminations in actuality among the customers, regardless of the 
particular pricing system being used. 

Mr. Drxon. Go ahead. 

Mr. Frucnr. If it had been the case that no economic discrimina- 
tions existed, such a selectively defensive price discrimination as I 
posit would be pointless. There would then be no differences of sig- 
nificance among the customers from the point of view of the seller 
and thus no reason for selective price discrimination. 

In other words, if our original selling firm had not been discriminat- 
ing against this particular customer, had instead been already giving 
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him the advantage of the cost improvement involved in his order, then 
the seller wouldn’t be any more interested in holding that customer 
than any other. The problem here, the defect involved, rests in the 
law, not in the law as it is written but in the law as it has been 
interpreted by lawyers. 

This is only one of the many unfortunate perversions implicit in 
excessively legalistic concepts of price discrimination; they often im- 
pose actual price discriminations upon markets and often prevent cost 
savings of large or special purchases from being realized in a way 
to benefit the customers of the buyer. 

Under the Robinson-Patman Act, the cost justification defense of 
apparent price discriminations is given explicit legal sanction. But, 
as this committee well knows, this defense is most difficult and expen- 
sive to carry out and, under the best of circumstances, can rarely be 
expected to succeed. For this reason, the legal concept of price dis- 
crimination quite dominates that of the economist and reliance on it 
results in serious losses in competitive efficiency and consumer welfare. 

I don’t see here quite the same economic differences that so many 
people who have testified against S. 11 claim to find in this bill as 
compared with present law. 

Mr. Dixon. You are practicing law? 

Senator Hart. Don’t let it worry you, we have been pretending we 
are economists too. It is all right. 

Mr. Frucur. I am talking economics here, sir, and suggesting to 
you that, although initially the process through which the effects of an 
invasion of a given market by a firm offering lower price would take 
place may be different, in the end, which would be quickly attained, 
the results would be the same in this case under present law as under 
S. 11. 

Within any given market, the pricing responses which could be ex- 
pected to follow the onset of a price cutter’s invasion would be essen- 
tially the same under present law as under S. 11. If a defending firm 
wants to stop the growth of a price cutter at his expense, he must cut 
his prices generally. 

Otherwise, he must watch the growth of the cutter’s sales at his own 
expense, and, if the price cutter is as or more efficient, this will only 
speed his growth. This choice between holding prices firm and cutting 
prices generally is precisely what S. 11 would impose, but it is the 
working of competition itself which makes S. 11 redundant on this 
point. 

The only major difference between the effects of S. 11 and the present 
good-faith defense on the competitors of a firm which might under 

. 11 be unable to use good faith price matching, seems to occur when 
one producer or seller distributes over a wider market than its compet- 
itors. If a local firm undercuts its more broadly-based competitor, 
can the latter reduce its price only locally rather than more generally, 
or must it choose between either reducing its price over its entire mar- 
ket or losing much or all of its share in this local market? 

It cannot be presumed on economic grounds that a firm which dis- 
tributes its products widely has more market power a priori than one 
which focuses its efforts on a more local market. Nor can we presume 
that large relative size in a market, or relatively large absolute size of 
sales, per se, carry any necessary market power implications. 
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If these two propositions be granted, then it follows that a law which 
puts all firms with relatively broad markets at a competitive disad- 
vantage against those selling primarily in more local markets is, to say 
7 least, a peculiar way to administer justice and to improve competi- 

ion. 

We all know of many cases, for instance, where innovations in dis- 
tribution carried out by regional sellers have reduced local market 
power positions in distribution and have brought both dramatic jp. 
creases in efficiency and much lower prices in general to the consumer, 
And in many cases, such innovations have been taken up by local 
sellers, who have been able to use them to compete most. effectively 
against more broadly-based sellers—and under “good faith” condi- 
tions, too. 

Under S. 11, any and all regional price differentials would appear 
to be excluded if they are used to protect local market shares from 
erosion by price cuts. But, conditions of demand vary considerably 
among markets and, there seems no reason why a temporary regional 
decline in demand, or even a permanent one if associated with lower 
costs, should enable local producers or distributors to cut their prices 
and increase their market shares with perfect immunity from compet- 
itive matching cuts by more broadly based sellers. 

Yet under S. 11, local sellers can thereby take away the markets 
of more broadly based sellers, even should the latter be much more 
efficient. The key economic question here is whether a given regional 
price discrimination (or price differential) falls into the category 
of “normal competitive reactions,” or can be clearly shown to be 
used systematically for maintaining, exploiting or extending an ex- 
isting market power position. 

Under the Robinson-Patman Act, with the “good-faith” defense 
available, any case which raises a question of this kind can be adjudi- 
cated in the full light of the facts and circumstances of the partieu- 
lar situation. The case for S. 11 implies that this bill establishes a 
general rule of sound economic substance. But if this could be con- 
sidered valid, in the face of the infinities of particular circumstances 
covered by these provisions, why should anyone doubt the ability of 
an antitrust prosecutor to do as well or better in attacking a situation 
where competition is damaged, when all the particular circumstances 
of a given case are available to him ? 

The legal record to this date indicates forcefully that the courts 
and the FTC are being most careful to circumscribe the limits of 
the good-faith defense. Indeed, since the cost justification defense, 
economically so very relevant here, is in fact virtually worthless as 
a legal defense, these limitations on the good-faith defense seem 
overly restrictive. 

Under S. 11, however, the issue is quite foreclosed; the broadly 
based seller is in trouble. It is not easy to understand why we must 
legislate to provide local sellers with such an economically unjust. 
fiable edge over more broadly based ones, when the possibilities of 
abuse are already so legally inhibited. 

It is interesting to reflect on a strange perversion in S. 11’s effects 
here. The more competitive the broadly based seller, the less slack 
he will have in his price-cost margins and the less able he will ke 
to reduce his prices generally and survive. But, if the broad-based | 
seller has great market power and a corresponding profit margin, le 
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will have more room in which to maneuver and to avoid making gen- 
eral price cuts. 

The strong seller could be expected to make use of other, and often 
cost-raising, means of retaliation to price cutting in particular local 
markets—advertising and other forms of nonprice competition could 
be expected to be stepped up substantially in many such instances. 

S. 11 here works against the more competitive in favor of the more 
powerful among broad-based sellers and against the more competitive 
broader-based seller in favor of the holder of local market power. On 
this count, the bill must operate to reduce the consumer’s welfare 
by hitting him hard, right where he lives. 





THE LARGE BUYER CASE 


We turn now to another level of effects—to the case of a strong 
buyer who is able to get his supplier to give him a good deal, a better 
one than other buyers or the firm’s other customers can get. S. 11 
clearly makes such behavior illegal, but so does the Robinson-Patman 
Act whenever a clear showing can be made that competition is ad- 
versely affected by it. 

Under the good-faith defense, the defendant must show that his dis- 
criminatory price reduction to the big buyer only meets another bona 
fide offer. But if this other offer is bona fide and acceptable to the 
seller, further interesting questions arise as to the nature of the 
economic situation. 

If the large buyer’s proposition comes at a time when the seller has 
suffered a significant decline in sales and output, there is no economic 
reason why such a deal shouldn’t be allowed to be made. S. 11’s 
virtually flat prohibition here is certainly not in the public interest. 
If the offer is accepted by a given seller, and repeatedly, even when 
sales and production are at normal levels, the transaction might, if 
his costs of producing this output are normal, raise questions as to the 
seller’s market power. Such behavior might suggest that his normal 
price-cost spread must then be unusually substantial, unless the special 
deal created cost savings of significant size. 

Should investigation of such a discrimination indicate that the 
seller does possess very substantial market power, then the seller 
would be in jeopardy of having more fundamental antitrust action 
brought against him. Unfortunately for sellers in such circumstances, 
the fact that lower costs in meeting the large buyer’s order may create 
even larger per-unit sales profits than normal, even when price is 
below list, is in legal practice almost perfectly irrelevant, the cost 
justification defense being what it is. The good-faith defense again 
fails to do complete justice to the economic realities. Certainly there 
is no economic reason for now adding even greater restraints than 
already exist in the law. Since the good-faith defense allows firms, no 
matter how large is their excess capacity, to meet lawful lower price 
offers by competitors only under conditions in which competition is 
not harmed as a result—or where they cannot be shown to flow from 
a position of existing market power which has, therefore, already 
harmed competition—there can be no economic benefit in any further 
legal restrictions. We reemphasize to the committee the fact that this 
argument rests on the proposition that present law effectively rules 
out all noncost justified price discriminations, of this or any other 
type, which persist long after total sales have recovered to normal 
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levels and where competition is harmed. Any such instances would | In 
unquestionably be received with great suspicion by the courts. fount 
Whether competitors at the buyer’s level might be injured tempo- comp 
rarily seems quite irrelevant. If they are actually injured, such harm furth 
is only temporary and, for the injury to take place in any very sig. rule | 
nificant sense, the next level of buyers must thereby benefit. Further- crim 
more, since the good-faith defense holds the seller’s cut to be legal only mark 
if the lower price met thereby is bona fide, the price discrimination js its be 
not itself the cause of injury to the buyer’s competitors. The lower legal 
price offer is to blame—and this price must be quite legal, otherwisg “95 
a sufficient remedy is already available. The restrictions against such ju 
discriminations in S. 11 utterly fail to help the large buyer’s competi. YU 
tors, while needlessly hurting sellers who are in difficulties. Should auth 
such injuries to competitors persist—as by the large buyer moving kind 
about from seller to seller—the question of whether the large buyer's M 
success is due to superior buying efficiency and initiative or to market & Po 
power might possibly be raised. But, the present laws are thoroughly Perh 
competent to deal with all such questions, which relate to whether or men 
not sales alternatives are significantly limited for the big buyer's M 
suppliers. There is no germane economic reason to prevent all such but 2 
discriminations in the blanketing fashion of S. 11—unless one is only will 
interested in trying to preserve the status quo at all levels of competi- ie 
tion. a 
The extra protections of existing competitors which S. 11 attempts _ 
to achieve usually cannot do even that job. Except possibly in the deta 
case in which new broadly based sellers are opposed to an existing | s i 
group of more localized ones, S. 11 fails even to preserve the status M 
quo and only achieves a further degree in the stifling of the competi- om. 
tive processes. of d 
CONCLUSIONS byl 
The national chamber believes that S. 11— “M 
1. Would have a more disastrous effect on interregional sellers refe 
with small market power than on interregional sellers with large M 
market power. M 
2. Would protect inefficient firms both large and small and inhibit M 
innovations in distribution. M 
3. Would hamper small, efficient firms in capturing new business, M 
4. Would reduce the efficiency of utilization of our economic re- M 
sources and raise prices, thus denying the important attendant bene- M 
fits of vigorous competition to buyers and consumers. S 
5. Could block random freight absorptions that reduce costs, stabi- , just 
lize employment, and create beneficial downward pressures on prices. M 
Instead it would increase rigidities in the pricing structure, while this 
unnecessarily speeding the decline of depressed areas. to t 
6. Would slow economic growth. crin 
7. Would legislate an increase in “built-in” economic price discrimi- mer 
nations by placing a burden on the “cost justification defense” which li 
it cannot handle. t 
SUMMARY N 
: ; tha 
S. 11 fails to meet, and even works against, its presumed purpose of tior 
improving and invigorating competition. Since the chamber of wal 


commerce of the United States believes in vigorous competition, it 
wholeheartedly recommends that this bill be rejected. 
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In all the types of competitive situations analyzed here we have 
found that S. 11 would add nothing constructive to the operation of 
competition, while it evidently would impair these vital processes 
further. The only types of price discrimination among these it would 
rule out which are not desirable—systematic and predatory dis- 
criminations used to preserve, exploit, or extend already excessive 
market power—are already precluded by present law. Thus, even in 
its best aspeets S. 11 is merely redundant. Where S. 11 changes the 
Jegal situation, it invariably would weaken competition and injure 
consumers. 

Mr. Dixon. Mr. Chairman, may I ask the witness this question? 
You come here representing the Chamber. How did you get the 
authority to present these views on 8. 11% Did you do it by some 
kind of a poll ? 

Mr. Frucur. The authority resulted from membership adoption of 
a policy proposal of the chamber’s domestic distribution committee. 
Perhaps Mr. Akerman can better answer your questions, since he is a 
member of that committee. 

Mr. Akerman. I was not a member of the committee at that time, 
put Mr. Davis, who is secretary of the domestic distribution committee 
will be glad to answer your questions. 

Mr. Davis. The chamber’s policy position against such legislation 
as S. 11 resulted from a referendum of the chamber’s organization 
members which was concluded on January 50, 1958. Do you want a 
detailed story ? 

Mr. Dixon. In other words, you took a referendum ? 

Mr. Davis. Yes, that’s right. The policy proposal was made by 
our domestic distribution committee—and, with approval of our board 
of directors, it was submitted to membership referendum. The entire 
procedure was, of course, conducted in strict accord with chamber 
by-laws. 

Mr. Drxon. Do you recall the questions you asked on that 
referendum ? 

Mr. Davis. We asked only one question. 

Mr. Dixon. You asked two, didn’t you? 

Mr. Davis. We asked them to vote either yes or no. 

Mr. Dixon. On what, sir? 

Mr. Davis. On the policy proposal. 

Mr. Dixon. Do you have the referendum with you? 

Mr. Davis. Yes, I do. 

Senator Harr. As long as the question has been opened, will you 
just read it for the record. 

Mr. Davis. The proposal on which they were asked to vote was 
this: “Good faith meeting of a competitor’s prices should continue 
to be an absolute defense to a charge of violation of the price dis- 
crimination provisions of the Robinson-Patman Act.” We asked our 
members to vote either “yes,” by signifying their desire that the 

licy be adopted—or, “no,” signifying their desire that the policy 

turned down. 

Mr. Drxon. I will ask you to submit that for the record. Doesn’t 
that document state that heretofore the chamber had taken no posi- 
tion on this issue? Did you not ask your members whether they 
wanted you to continue taking no position or to oppose the bill? 


39738—59——-15 
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Mr. Davis. In effect that was the size of it. It is pretty much like 
congressional procedure. 

Mr. Drxon. You did not ask any member in that referendum, as to 
whether they wanted you to support S. 11, did you? 

Mr. Davis. No, we didn’t. In our procedure a given committee 
analyzes a particular issue that is at stake. ‘They study the pros and 
cons of the issue, they reach their decision as to whether or not the 
think the chamber should oppose or support legislation based on this 
issue. In this instance, just as congressional committees do, the cham. 
ber’s domestic distribution committee concluded that they thought the 
chamber should support the absolute character of the good faith 
defense. That was the policy proposal submitted by that committes 

Mr. Dixon. My question is very simple, though. You asked your 
members to take one or two choices, to either tell you to oppose the 
bill or do nothing about it. 

Mr. Davis. We asked them to signify their approval or disapproval 
of a policy declaration which represented opposition to S. 11. 

Mr. Dixon. Do you mind disclosing the results of your referendum?! 


Mr. Davis. Not at all. The voting was almost 10 to 1 in favor, , 


2,812 there were to 290. 

(Subsequently Mr. Davis submitted an explanatory letter which 
may be found on page 337.) 

Senator Harr. Any further questions? 

Mr. Pecx. No, I thank you. 

Senator Harr. Thank you very much. 

Mr. Botron-Smiru. Do you have any figures as to how many didn’t 
answer ¢ 

Mr. Davis. How many did not answer? Not readily. Do you 
want me to submit that? 

Mr. Bouron-SmirH. Never mind. 

Mr. Davis. It was a sufficient vote obviously to make it an official 
referendum. 

Senator Harr. Our next witness is Homer Dunlap, general man- 
ager of the St. Clair Lime Co. of Oklahoma City. 


STATEMENT OF HOMER DUNLAP, GENERAL MANAGER, ST. CLAIR 
LIME CO. 


Mr. Duntar. JT have very little to add. I would be happy if I 
just submitted my statement for the record. 

Senator Harr. It is a short statement. 

Mr. Duntar. The only thing is the impact on our particular com- 
pany. 

Senator Harr. Even though it is growing late, it would be fine to 
hear it. I am not sure I would say that if it was 33 pages. 

Mr. Dunuar. My name is Homer Dunlap. I am general manager 
of the St. Clair Lime Co. of Oklahoma City, Okla. Our company is 
a small one, employing 85 persons and having gross sales of about 
$1 million per year. Our company produces and sells quicklime and 
hydrated lime to municipalities and industries for treating of water 
and sewerage; and to industries where it is consumed in the manu- 
facture of aluminum, carbide, petroleum products, steel, nonferrous 
metals; and in building construction. 





Lime 
33 Sta 
Ohio, . 
of lime 

Our 
River. 
cated 1 
ducers 
acquisi 
We ne 
area 1n 

rices. 
: Our 
order t 
the sp 
both f 
operat 

MWe 
have t 
(2) if 
or cust 
need t 
do not 
ready 
costs a 


' the are 


We 
monop 


| from : 


of the 
pointe 
ture 0 
costs 0 

It is 
10 tim 
ing lo 
greate 
ing dt 
more | 
but ot 
locate 
nearby 
meet « 
posed 

We 
prome 
cerned 
on the 


| produ 


compe 
“on th 


| raider 


Wh 
actual 





AMEND CLAYTON ACT 213 


like | Lime production is widespread. It is produced by 150 plants in 
33 States with more than 50 percent being furnished by plants in 
sto Qhio, Missouri, and Pennsylvania. In relation to other producers 
of lime, our company would be considered medium sized. 
ittee Our shipments are made into 10 States, all west of the Mississippi 
and | River. ‘Six of the States into which we ship have lime plants lo- 
they cated within that State. We know of at least five other lime pro- 
this ducers that ship into Okolahoma where we are the sole producer. The 
lam- acquisition of business and the price structure is very competitive. 
ithe We neither belong to or have knowledge of any organization in the 
aith area into which we ship that has any activity doing with setting of 
ttee, prices. t 
your Our company is opposed to the passage of Senate bill 11. In 
»the order to survive in the market we must be able to make immediate, on 
the spot, price decisions to meet competition. This competition is 
oval both from companies similar in size to ours and from multiplant 
operators producing 10 times as much. 
um! We believe that to operate legally under the proposed bill we would 
vor. | have to know (1) if the price we would want to meet is itself legal, 
(2) if the price we would propose to make would hurt any competitor 
hich | or customer, and (3) to find out whether the area in which we might 
need to consider required reductions is localized or widespread. We 
do not have personnel to do this work and to have such personnel 
ready in our organization to get the answer, we increase our overall 
costs and hence unit costs of production and tend to limit or reduce 
dn’t | the area where it is economically possible to be competitive. 
We believe that this law could create a number of small to large 
you monopolies dictated by freight costs which costs make up anywhere 
from 30 to 50 percent of the delivered cost. The ultimate consumer 
‘co of the end product of our customers would be the loser because as 
cial | pointed out earlier our product is mostly consumed in the manufac- 
ture of other products and these firms would pass on the higher local 
nan- costs of our type of product. 
It is obvious of course that our multiplant competitors who produce 
10 times what or company does have distinct advantages in (1) hav- 
AIR _ing lower costs of production, (2) having overhead costs spread over 
greater tonnage and (3) having greater customer acceptance in sell- 
ing due to the mere ability to advertise more vigorously and have 
if 1 more direct representation. These companies make a good product 
but our company does also. Our single plant is not geographically 
located to obtain the benefits of water transportation and of large 
om- | nearby customers. We need to be able to absorb freight charges to 
meet competition, if we so desire, and we fear that, under the pro- 
@ to ~~ posed bill, there is the likelihood that this might not be possible. 
We favor legislation to ban monopolies and to ban practices that 
ager | promote monopolies. In our industry, as far as our company is con- 
ly 8 | cerned, the difficulty is with large scale market raiders who cut prices 
bout | on the best large tonnage accounts and leave the dregs for smaller 
and , producers. Small producers need to be protected against this type of 
ater | competition, and to take away the right to meet the competitive price 
anu- | “on the spot” would lower the chances of self protection against these 
rous | raiders. 
When we first saw this bill, our immediate reaction was that it might 
actually benefit our company by eliminating market raiders but after 
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further consideration we believe that the opposite would be true and | 





that by the time we found out what we could do without violating! , = 
the law, our customers would be some other company’s customers aad nr yh 
we would find our production and sales reduced and our unit costs al b 
of what we produced increased. Receiving enough of these logge: | gabe 
eould cause irreparable loss and damage to our company and to many ‘9 an 
ethers who could be similarly situated. lation 
‘ Senator Harr. That was a very plain statement. Thank you, — 
Mr. Duntar. Thank you, sir. 1 —_ 


TY ° g e 
Mr. Drxon. No questions. Wh 


Mr. Peck. No questions. 


° il col 

Mr. Borron-Smirn. No questions. ae 
Senator Harr. I am advised that Mr. E. J. Dryer will read a state. a a 
ment of Mr. M. H. Robineau. I assume the statement explains this, mene 


STATEMENT OF M. H. ROBINEAU, PRESIDENT, THE FRONT, ©" 


REFINING CO.; AND PRESIDENT, INDEPENDENT REFINERS ad h 


ASSOCIATION OF AMERICA (AS PRESENTED BY EDWIN JASON many 


DRYER) he sta 

‘Par : will h 

Mr. Dryer. I am Edwin Jason Dryer, from the law firm of Meyers We 

> : . ¥ f . i 2 . > . . v ? 

& Batzell, counsel in Washington for the Frontier Refining Co., and threat 
counsel for the Independent Refiners Association of America. pende 
Mr. Robineau is president of the Frontier Refining Co., and presi- Boni 


dent of the Independent Refiners Association of America. He is u- of the 
able to be here today and asked that I read his statement and answer! yy) 4 
any questions on his behalf. 
Senator Harr. All right, sir. T} 
uy ue 
Mr. Dryer. If your time is short, I can abbreviate the statement. part ¢ 
The statement itself is not very long, either. of th 
Senator Harr. Whichever would be more satisfactory to you. 
’ : 7 comps 
Mr. Dryer (reading). My name is H. M. Robineau. I represent sina: 4 
small independent refiner, the Frontier Refining Co., of Cheyenne, by the 
Wyo. I also represent today, the Independent. Refiners Association "By 
of America, whose membership consists of small independent refiners tunat 
like Frontier throughout the country. alow 
All in all, there may be some 150 independent refiners throughout addit' 
the country. But these 150 independent refiners have in the aggregate 


eum i 


only 15 percent of total domestic refining capacity. The other 85 per — 
cent of domestic refining capacity is owned by some 22 recognimi | ji5p ¢ 
major oil companies. of thi 
In a real and basic sense, it may be said that competition in the, aun 
petroleum industry is evidenced by the existence of these independent "The 
refiners. At the same time, a continuing and basic threat to compe sult . 
tition in the petroleum industry is evidenced by the small portion of iy 
industry capacity which is in independent hands. Sen 
; re ; . | area, 
Ignoring for the moment the technical and legal effects of the legis-| ede 
lation you are now considering—Senate bill 11—I think everyone| A 
must agree that in the long run the usefulness of this legislation, or petit 


of any legislation, in promoting and preserving competition in the| to all: 
petroleum industry will be measured by the extent to which it pr 
serves and promotes the existence of these independent refiners and| 
other independent segments in the industry. 


S.1 


of con 
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@and| . Speaking as the operating head of one independent refining com- 


— 


. COsts 


losses | 


many 


DU, 


state. 
3 this, 


\TIER 
NERS 
| ASON 


Leyers 
). and 


presi- 
1S U- 


nswer | 


ment. | 


L. 

sent 4 
yenne, 
“lation 
efiners 


ighout 
Tegate 
35 per: 


onized 


in the } 


endent 


sompe- 
tion of 


legis: 
eryone 
10n, or 
in the 
it, pre 
rs and 


i 
| 
| 


' 
| 


any and voicing the views of many other independents with whom I 
am in constant touch, I believe that the net operative effect of S. 11 
will be adverse to independent refiners. I believe it will be adverse 
to the preservation of competition in the petroleum industry. 

[am particularly concerned about the impact of this proposed legis- 
Jation upon our independent jobber customers and of its possible 
impact upon our own ability to meet competition in those circum- 
stances where some degree of freight absorption is necessary. 

While independent refiners customarily buy from and sell to major 
oil companies, and the aggregate of such transactions may be a sub- 
stantial part of an independent refiner’s business, nevertheless, the in- 
dependent refiner ultimately depends upon the existence of the inde- 
pendent jobber for an outlet for his production. 

Even though the independent jobber may buy from major oil com- 
panies large quantities of the petroleum products which he resells 
and he may thereby be an outlet for major oil companies’ products in 
many areas, he is, nevertheless, an independent jobber and as such 
he stands as a guarantee to the independent refiner that the refiner 
will have access to a market. 

We are, therefore, gravely concerned about any proposal which. 
threatens the survival and the competitive effectiveness of the inde- 
pendent jobber. 

In order that you will understand the mutually interdependent role 
of the independent refiner and the independent jobber, it would be 
well for me to describe briefly the marketing practices in the petrol- 
eum industry which are pertinent here. 

The large integrated oil companies handle not only a substantial 
part of their own production and refining but also sell the greater part 
of their products directly to service station operators. The large 
companies are financially able to have bulk storage and transporta- 
tion facilities. In addition, many of the service stations are owned 
by the large oil companies. 

‘By contrast, the independent refiner of petroleum products is for- 
tunate if he has capital enough to have a modern, efficient and tech- 
nologically competitive refining plant. He usually cannot afford the 
additional large capital outlays for marketing facilities. He must in- 
stead sell the greater part of his petroleum products to independent 
distributors who perform the function of bulk storage and distribu- 
tion to retail outlets. These independent distributors may own some 
of these retail outlets. Many of these outlets will be independent 
dealers. 

The independent distributors are large volume buyers. As a re- 
sult, competition for their business is keen. They will be offered 
products from refiners located at diverse points over a wide geographic 
area. Their willingness to entertain offers from widely scattered sup- 
pliers promotes competition and brings petroleum products into their 
areas and to their dealers at competitive prices. They create a com- 
petitive market which would not otherwise exist, a market available 
to all refiners. 

S. 11 would have the inevitable effect of shrinking this broad area 
of competition and competitive pricing. 
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Many of the refiners who are potential suppliers to any point of de. | 


livery will be shut out by S. 11 because they will not be permitted 
to quote prices at the particular point of delivery which are less thay 
those generally available to the selling refiners’ other customers, 

As the sources of supply for an independent jobber dry up, he wil] 
have to depend more and more upon major oil companies and perha: 
some nearby independents. But he will be lost as an outlet for many 
other independents, and with his increasing dependence upon the 
major companies he will tend to lose the independents’ outlook. 

This is the immediate and direct trouble with S. 11 from a refiner’, 
point of view. 

Our jobber customers can look at the problem even more directly 
in terms of their own existence. Our jobber friends and customers 
have told us that they believe this bill threatens their existence, 

In addition, from my knowledge of the problems actually incurred 
on the competitive firing line, I believe they are right. As I see it, 
they have two reasons to be concerned. 

First, they have ground for concern insofar as §. 11 would prevent 
them from helping one of their dealer customers who was faci 
unusual competitive conditions because of special prices offered to hig 
dealer competitors. 

Under these circumstances, the jobber has no choice but to help this 
dealer customer or lose him. S. 11 would prevent him from helping 
this customer unless he granted similar price concessions to all other 


customers, which he usually could not afford to do. This is the ob 


vious, most discussed, and most direct aspect of S. 11. 

There is another aspect of S. 11 which is difficult to describe pr. 
cisely but which is perhaps even more significant in terms of the sur. 
vival of the independent jobbers as a group. It is that, faced with 


S. 11, major oil companies who now use independent jobbers may | 


tend increasingly to substitute their own marketing organizations, 

This may result from an independent jobber’s inability to maintain 
sales in keenly competitive locations because of the handicaps of 
S. 11; the major oil company may substitute its own marketing or. 
ganization to save this business. 

It may also result from anticipatory fear on the part of major oil 
companies that the independent jobber with the handicaps of §. 1 
might not be able to maintain his sales of their products. 

In these circumstances, the damage to independent jobbers will k 
much greater and more diffuse than that suffered directly in the los 
of specific customers to whom the jobber is precluded from offerings 
competitive price by S. 11. 

For the reasons I have given earlier, any such general loss of inde 

ndent jobbers would, in turn, hurt directly and immediately all 
independent refiners. 

There has already been a great deal of testimony on this legislation 


including earlier representations by the Independent Refiners Ass0- | 


ciation of America. I do not want to duplicate at this time what has 


been said before on behalf of this association, but I ask that this, 
reference to such earlier testimony be part of the record in this hearing | 
Senator Harr. It is my understanding that this will be done onall 


of the testimony. 
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(Mr. E. E. Batzell presented the views of the Independent Refiners 
Association of America in the 1956 hearings, to be found on page 533. 
A letter from Mr. Dryer presented during the 1957 hearings will be 
found on page 1311.) 

Mr. Dryer. I do want to emphasize again, however, the impact of 
§. 11 in practical terms, as distinct from the dialectical merry-go- 
round as to when “competition” reaches the stage or form of “lessen- 
ing competition.” 

practical terms, I am convinced that the competitive handicaps 
of S. 11 will substantially injure the independent jobber and will 
thereby also severely hurt the independent refiner. 

While I have avoided any technical discussion of S. 11 up to this 
point, I do wish to discuss two technical aspects of S. 11 with you which 
are of special interest to independent refiners. The first concerns 
freight absorption. The second concerns the special handicaps which 
any legislation which is not easily understood and applied places upon 
small and independent companies. 

The independent refiner is particularly concerned with the com- 
petitive disadvantage which S. 11 would place upon him if it is con- 
strued to cover freight absorption. 

In our earlier testimony we pointed out how the independent re- 
finer must expand his marketing area if he is to survive, how he must 
meet the prevailing prices in the new areas he reaches even though 
his costs of delivery to the new customers may be higher and how the 
absorption of such costs is an accepted and necessary element of his 
ability to compete. 

I believe that your committee has recognized the appropriateness 
of such freight absorption because it has tried to exclude freight 
absorption from the limitations of the proposed bill. I am advised, 
however, that the language as drawn for this purpose may not be 
sufficient. 

The law as to when freight absorption is lawful and when it is 
unlawful is not entirely clear, depending, as it does, largely upon a 
variety of court and Federal Trade Commission decisions. 

In the absence of S. 11, however, there was always one instance in 
which we could reliably assume that freight absorption was legal 
whenever it was made in good faith to meet the equally low price of 
a competitor. 

If S. 11 becomes law, this legally safe area may cease to exist. The 
present proviso at the end of S. 11 would appear to keep valid any 
freight absorption which was valid under earlier law. 

But this proviso may not be sufficient to keep valid freight absorp- 
tion which was not valid under prior law except when granted in 
good faith in order to meet the equally low price of a competitor; 
all cases covered by the good faith exception to the price discrimina- 
tion laws appear to be subject to S. 11’s potential special challenge, 
including freight absorption. 

I urge that by a revision of this proviso or by a clear statement 
of the committee’s intention it be made clear that freight absorption 
18 unquestionably permissable in the circumstances which I have 
just described—where everyone has always had absolute certainty and 
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an absolute defense under the good-faith exception to the Robinsop- 
Patman Act. 

The uncertainties to which I have referred with respect to the 
special problem of freight absorption may be cured by an appropriate 
proviso. But similar uncertainties under S. 11 would o*tend eve 
price situation, and the basic vice of this legislation is simply this: 
uncertainties in the application of the law represent a greater handi- 
cap to small companies than to large companies. Let me explain. 

S. 11 would eliminate the existing good-faith defense agains 


charges of price discrimination under the Robinson-Patman Act only | 
when the effect of the price differential is “substantially to lessen | 
competition or tend to create a monopoly.” 

On its face, this limitation on S. 11 should allay any fears by | 


independent refiners since their portion of the industry’s aggregate | 
transactions is so small that it is hard to conceive that a price differ. 
ential by any one of them could “substantially lessen competition” or 
“tend to create a monopoly.” Indeed, S. 11 might be considered, in 
view of this language, as a handicap to our major company competitors 
and not to the independents. 

If that were actually so, we could not oppose S. 11 except perhaps 
on personal principle. 

I am advised, however, that no clear dividing line has ever been | 
established by either the Federal Trade Commission or the courts 
between ordinary competitive injury which may flow from any price 
differential, on the one hand, and a substantial lessening of competi- 
tion or tendency to monopoly as such language is used in the present 
en Act and in the proposed legislation, on the other 

and. 

I am advised that under present decisions, if the lower price may 
lessen competition to any degree, it may be considered as lessening 
competition substantially. If this is so, then S. 11 can jeopardize the 
competitive pricing essential to the existence of independent elements 
in this industry, both refiners and jobbers. 

It can even go beyond that and become a destructive weapon for use 
by those with the disposition, the funds, and the legal staffs to do so 
against others unable to defend themselves against violations or to 
pay large penalties. The independents cannot afford the time and 
money to probe the safe application of this legislation in every com- 
petitive situation and they will be forced to withdraw from competi- 
tion in every doubtful instance. 

To avoid the severe penalties which attend unlawful price dis 
crimination they will have to abandon substantial areas of compe 
tition to the major companies with which they now vigorously com: 

ete. 

: Let me say, finally, that I am ready to recognize that in other in- 

dustries the existence of small independent elements may pene 

have to depend upon protection against competitive pricing which S. | 
11 is intended to afford. If that is the case, S. 11 should be applied | 
to those industries but only to those industries. In the petroleum in-| 
dustry, let me assure you that we would rather trust our survival to 

our ability to compete in the market place rather than to the vagaries 

and potential pitfalls of such legislation as this. 
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Thank you. 

Senator Hart. Thank you very much. 

Any question ? 

Mr. Dixon. That’s all, sir. ; 

Mr. Peck. No, thank you, Mr. Chairman. 

Mr. Borron-Smiru. No, thank you. _ 

Senator Harr. We will be in recess until 10 o’clock tomorrow morn- 
oT Whereupon, at 5:25 p.m. the subcommittee recessed, to reconvene 
at 10 a.m., Friday, March 20, 1959.) 
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| TO AMEND SECTION 2(b) OF THE CLAYTON ACT 


| 


FRIDAY, MARCH 20, 1959 
U.S. SENATE, 


SUBCOMMITTEE ON ANTITRUST AND Monopoiy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
494 Senate Office Building, Senator Estes Kefauver, presiding. 

Present: Senators Kefauver (chairman), Dirksen, and Hart. 

Also present: Paul Rand Dixon, counsel and staff director; Peter 
N. Chumbris, counsel for minority; Theodore T. Peck, special counsel 
for minority; Carlile Bolton-Smith, special counsel for minority; 
Philip R. Layton, assistant counsel; Thomas B. Collins, professional 
staff member, Judiciary Committee; and Gladys E. Montier, clerk. 

Senator Kerauver. The committee will come to order. Senator 
Dirksen particularly wanted to be here when Mr. Frederick M. Rowe 
testified. Because of other very important matters, he may not be 
able to be with us during the entire hearing today. Do you want to 
introduce Mr. Rowe, Senator Dirksen ? 
| Senator Dirksen. Mr. Chairman, I especially wanted Mr. Rowe to 

come. He is a distinguished lawyer. He has been extremely active 
| in the Robinson-Patman field. He has written a number of mono- 
graphs on the interpretation of the Robinson-Patman Act in this 
eneral price field, which will be published soon. He was of counsel 
inthe Standard Oil case. I regard him truly as an expert in this field 
and for that reason I did want to hear what he had to say about this 
matter. Mr. Rowe, we are delighted to have you. I do regard you as 
one of special competence in testifying on the matter that is before 
the subcommittee. So we are delighted to have you. 
Mr. Rows. Thank you very much for your gracious introduction, 
Senator. 
_ _ Senator Keravver. I notice you have a written statement, Mr. 
| Lowe. The statement will be printed in the record in full. You 
| handle it as you wish. I want to give you all the time you need. I 
| want to call attention of all the witnesses to the fact that we have 
nine witnesses today, so, in order to hear all of them, we would ap- 
| preciate as much brevity as possible. 
| Mr. Rowe. I intend to delete portions of my written statement in 
| making my presentation to the committee; and I do want, of course, 
to permit the committee an opportunity to address any questions that 
they may wish on the basis of what I said; so I shall try to be brief 
| and concise. 
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STATEMENT OF FREDERICK M. ROWE, ATTORNEY, KIRKLAND, | 
ELLIS, HODSON, CHAFFETZ & MASTERS 


Mr. Rowe. Mr. Chairman and members of the subcommittee, my | 
name is Frederick M. Rowe. I am_a member of the law firm of | 
Kirkland, Ellis, Hodson, Chaffetz & Masters with offices in Chieago | 
and Washington, D.C. I have, as Senator Dirksen has pointed oy 
written a number of monographs on the interpretation of the Robin. 
son-Patman Act and I am in the final stages of preparing a text op | 
the subject of price discrimination to be published by Little, Brown 
& Co. as part of its trade regulation series. I also served as conferee 
with the Attorney General’s National Committee to Study the Anti. 
trust Laws. In the course of my legal practice I have represented 
numerous clients in pricing matters before the Federal Trade Com. 
mission, including brokers, wholesalers and manufacturers. I haye 
been of counsel for the Standard Oil Co. of Indiana in the latte 
stages of the Robinson-Patman proceeding which has given rise to 
the Supreme Court ruling that S. 11 is designed to overturn. 

_ I appreciate this opportunity to testify before your subcommitta | 
in opposition to S. 11. Because there have been hearings on this 
subject in prior years, I have made every effort to confine my brief | 
statement to the issues raised by the Senate Judiciary Committee rm. 
port on this legislation in the last Congress, as they are clarified by 
the second Supreme Court decision in the Standard Oil case in 1958 
or by developments occurring after the issuance of the committe | 
report. 

I am hopeful that I can aid the committee’s current consideration 
of S. 11 by dispelling two basic misconceptions held by the propo- 
nents of the bill: 

First, advocates of the bill urge that S. 11 is necessary because the | 
Supreme Court’s Standard Oil decision allegedly permitted predatory | 
or aggressive price discriminations to be justified under the meeting. | 
competition proviso. This is a gross distortion of the Supreme Courts 
ruling, and is belied by the second Standard Oil opinion of the Court 
issued on January 27, 1958, and I shall go into ‘etal. The fact is 
that the Supreme Court did not authorize or approve any predatory 
pricing, but sanctioned only defensive price reductions by Standard 
to retain four long-time customers in Detroit. Actually, the propo- 
nents have failed to produce a single recorded instance where a pric 
ing abuse was held legally justified under the meeting-competition 
proviso of the present law. 

Secondly, I hope to explain S. 11 is represented as a means of 
assisting small business and strengthening a competitive economy. In 
fact, the bill will not only operate to the particular detriment of | 
smaller firms, but will also aggravate the general problem of infla- | 
tion by penalizing selective price reductions, in direct conflict. with | 
basic antitrust principles. 

The issue of predatory price discrimination, of course, is not ger- 
mane to S. 11. Price differentials which result from the good faith | 
meeting of competition under the present law cannot be motivated | 
by any predatory or aggressive purposes. Rather, to my mind, the | 
real question posed by S. 11 is whether a seller may or may not exer | 
cise his traditional right of economic self-defense and reduce his | 
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rice in good faith in order to meet low prices which are quoted to 
a customer by a competitor. 

No pricing abuses are sanctioned by the existing law, and there is 
no basis for its amendment by S. 11. The issue is highlighted by the 
fact underlying the Supreme Court’s Standard of Indiana decision, 
which S. 11 would overturn. Contrary to the blood and thunder 
drama which was detailed by some witnesses before the committee 
about what the Standard Oil case was all about, it is amply clear from 
the record and judicial opinions that the case in no way concerned 
aggressive or predatory price discrimination, but dealt with a purely 
defensive price reduction by Standard in order to retain four jobber 
customers in Detroit which other suppliers sought to capture with low 
prices. During the years in question Standard was consistently on 
the defense in the Detroit gasoline market where its share of the 
business had shrunk and dropped down to 16.2 percent by 1940. 

Senator Dirksen. What had it been in earlier years ? 

Mr. Rowe. At one time it was 100 percent, in the years of the 
Standard O11! Trust, at the beginning of the century, and then dropped 
greatly. In 1936 it was down to about 18 percent, and during the 
years in question where, according to some witnesses, Standard was 
trying to break the market, it actually dropped down to 16.2 percent. 

To sum up the matter, in my judgment, the opinion of the Supreme 
Court in the 1958 decision in Standard Oil is quite explicit, and I 
quote briefly from that opinion which says: 

The findings show that both major and local suppliers made numerous at- 
tempts in the 1936-1941 period to lure these “jobbers” away from Standard with 
cutrate prices, oftentimes much lower than the 114-cent reduction Standard was 
giving them. It is uncontradicted, as pointed out in one of the Commission dis- 
sents, that Standard lost three of its seven “jobbers” by not meeting competitors’ 
pirating offers in 1933-34. All of this occurred in the context of a major gasoline 
price war in the Detroit area created by an extreme overabundance of supply. 

Furthermore the Supreme Court pointed out that “The Commission 
itself stated: ‘It may well be that Standard was convinced that if it 
ceased granting tank-car prices to Citrin-Kolb, Wayne, and Stikeman 
and continued to refuse the tank-car price to Ned’s Auto Supply Co. 
it would lose these accounts.’ ” 

In view of these established facts, the Supreme Court’s opinion 
observed that the lower price was obtained by these four customers 
only “under the spur of threats to switch to pirating competitors,” 
and was in response to “individual competitive situations.” 

Finally the Court reiterated that there was no “finding, no conten- 
tion, and not even a suspicion but that the competing prices which 
Standard met were lawful.” 

Most important, the Supreme Court’s 1958 opinion expressly de- 
clared that the price differentials involved in the Standard Oil case 
were not part of any predatory or collusive pricing system. 

In other words, it is perfectly plain that the assertions that S. 11 is 
needed as a remedy is completely unfounded and is contradicted by 
the facts of record as spelled out in the Supreme Court’s opinion on 
the subject in 1958. 

Mr. Dixon. Mr. Rowe, you are inferring that the Standard Oil of 
Indiana case was a defense against predatory prices. What is your 
authority for that? 
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Mr. Rows. I did not suggest, Mr. Dixon, that the Standard defengg | them 
was concerned with predatory pricing in any way, shape or form, | and ql 
The record is quite clear that what Standard was doing was seeking to : 


retain four customers which had been solicited by other suppliers | veal 
with price offers that were as low or lower than the price Standard | and he 
was finally compelled to give them. I think that is detailed amply | by cap 
in the Supreme Court’s opinion. | results 
Mr. Drxon. But Standard was not meeting predatory pricing. | too. 


Mr. Rowe. They were not meeting any predatory pricing, that is Do} 
correct, because, as the law is perfectly plain today no illegal pricg Mr. 
system may be adopted under section 3(b) proviso as it now stands, how § 

Mr. Dixon. What is the basis for your assertion on page 12 that that si 
advocates of this bill say S. 11 is necessary to forestall or offset preda- _ stantit 
tory price discrimination ? it is, | 

Mr. Rowe. I have read with great interest the testimony before this see ho 
committee, not only over the past few days, but in prior years, and about 
I think the permeating thread which goes through all of that testi. Sen 
mony is that certain types of corer and abusive pricing practices doing 
are now being perpetrated under the authority of that decision. It | | Mr. 
is my point that the decision authorizes no such thing and for that | is qui! 
reason, whatever is nefarious that these witnesses have presented to | the ps 
your committee about pricing practices, is not affected by the decision | doesn 


one way or the other. In other words, these examples are entirely titic 
irrelevant to the Standard Oil decision. | Stale 
Senator Keravver. I cannot speak, of course, for the other pro | the al 


onents but I have always recognized—I thought practically every- | actual 
ody recognized—that predatory pricing paenons are illegal under | in orc 
section 5 of the Federal Trade Act and perhaps section 2 of the Sher- | case. 


man Act and that this bill does not really have anything to do with |  situat: 
predatory pricing practices. my m 
Mr. Rowe. If that is the fact, Senator, of course a heavy and sub- | namel 


stantial portion of the testimony which has been presented in favor _ such « 
of S. 11, to my mind, becomes immaterial, because what these wit- Sen 
nesses have been saying is that this change in the law is needed toa part 
protect them from predatory practices. I fully agree with your __petiti 
opinion, Senator, that you do not now need this Robinson-Patman | case v 
Act, with or without S. 11, to forbid price predation because, as you | munit 
say, the FTC and the Sherman Act forbid this pricing warfare. they a 

Mr. Drxon. I believe you are stating that the proponents of S.11 |_ that s 
have given illustrations of predatory pricing. They did not call it r. 
predatory pricing; they called it price discrimination. You are con- | of the 
cluding that what they were talking about was predatory pricing. { by sor 

Mr. Rowe. Mr. Dixon, I do not want to belabor the word “preda- | fact ¢ 
tory.” I have read the record of Tuesday’s hearings and people ar | Court 
talking about prices breaking the market and forcing people out of | evider 
business, and price wars are flaring up all over the place which were | effects 
undermining small businessmen’s competitive positions. To my mind} Baliay 
those are predatory practices, and it is for that reason that I believe | or wi 
that S. 11 would not be essential in any way to cure these practices | effect, 
because they are prohibited insofar as they destroy competition under | under 
the law as it is now written. | year’s 

Mr. Drxon. On Wednesday, when the gasoline jobbers were here | really 
we were talking about the ills that afflicted that industry. One of 
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- them concerned the major refinery which sold gasoline of like grade 


and quality to independents at a price as ae if not cheaper, as it 
was selling it to its own jobbers who were reselling to retailers. This 


| gy-called independent is nothing but a retailer. He takes that gasoline 


and he puts his own brand name on it. He precipitates a price war 
by capitalizing on the lower price he pays, and the discrimination that 
results therefrom not only affectes the jobber but affects the retailer 


oo you call that predatory pricing? __ 

Mr. Rowe. In response to your question, Mr. Dixon, I fail to see 
how S. 11 will affect that situation one way or the other because, if 
that situation is an example of price discrimination which may sub- 
stantially lessen competition or tend to monopoly, as you suggest that 
it is, then under present law it is entirely unlawful and I do not 
see how S. 11 comes into play one way or the other to do anything 

ut it. 
Gans Keravver. There was a further added idea that they were 
doing this to meet some kind of competition. 

Mr. Rowe. Well, Mr. Chairman, as the Standard decision, I think, 
is quite explicit, unless = have a preexisting lawful offer made to 
the particular customer by a competitor of the supplier that decision 
does not authorize the seller to reduce his own price to meet that com- 

tition. It has been held since 1945 by the Supreme Court in the 

taley case that you just cannot go around meeting competition in 
the abstract or in the air. What you have to have, sir, is an existing 
actual live price offer made by someone which that seller must meet 
in order to retain his customers as illustrated by the context of that 
case. Mr. Dixon’s example, while certainly illustrating a painful 
situation in the marketplace in some segments of the economy, to 
my mind is not germane to the precise issue facing the committee, 
namely, is S. 11 necessary to cure an abuse that exists and if there is 
such a cure, does the cure remedy the situation ? 

Senator Kerauver. Mr. Rowe, in talking about a specific price to 
a particular customer in order to justify the defense of meeting com- 
petition, aren’t you overlooking the decision in the Balian Ice Cream 
case which held that if there was a generally lower price in the com- 
munity, even though it might not be directed to the person involved, if 
they are meeting what they have heard to be a generally lower price in 
that area, then that is a sufficient defense. 

Mr. Rowe. Mr. Chairman, the Balian Ice Cream case to me is one 
of the fascinating examples of legal opinions that have been adduced 
by some of the proponents to illustrate the necessity for S. 11. The 
fact of the matter is in that case, Mr. Chairman, both the District 
Court and the Court of Appeals of the Ninth Circuit ruled that the 
evidence in that case did not show any lessening or any detrimental 
effects on competition whatsoever, and so that particular case, the 
Balian case, would have been decided exactly the same way with S. 11 
or without S. 11 because in the absence of any kind of competitive 
effect, you simply do not have any unlawful price discrimination 
under the law as it stands today. The citation of that decision in last 
year’s committee report in support of a need for S. 11 to my mind was 
really quite puzzling. 
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Senator Kerauver. That language was used in the decision of the 
court. 


Mr. Rowe. Of course the holding of the court was that there wag no 


lessening of competition in any way, shape or form, and hence the | 


complaint was dismissed. 
Now in the course of dilating on the general subject of what the facts 
of the case were, the court used some language which some people haye 


said may be construed in a broader way than the holding of the cage | 


is, but, of course, any judicial opinion is subject to that kind of inter. 
pretation by lawyers. 

But I think that it would be clearly the consensus of the attorneys 
who analyze the Robinson-Patman cases that that particular decision 
would not be decided one way or the other any differently with or 
without S. 11 being on the books. 

Mr. Dixon. The Balian case reflects the recommendations of the 
Attorney General’s committee to study the antitrust laws, of which you 
were a member. 


Mr. Rowe. If you are suggesting, Mr. Dixon, that I am responsible 
for all the recommendations of the Attorney General’s committee, you | 


are paying me an undue compliment because that was staffed by 60 
very individualistic and distinguished counsel. Some of the statements 
in that Attorney General’s committee report I agree with and I think 
they are very sound and very eloquent. Others I do not necessarily 
subscribe to. I don’t know. 

Senator Keravver. I think the statement Mr. Dixon is referring to 


is that not only must the good faith defense be available to meet com- | 


petition but that 

Mr. Rowe. That is not the law as it is today. It is not what the 
law is and if S. 11 is to change the law as it exists today, I do not 
believe, as I said at the outset, that S. 11 is needed to cope with any 
of the suggested pricing abuses. Also, it is startling to my mind that, 
in the volumes of hearings and reams of testimony which have been 
received by this committee on this bill, there has not been cited a single 





live decision in which a predatory or abusive pricing practice was held | 


justified by the meeting-of-the-competition proviso as it is today on 
the books. 

In connection also with the Standard Oil case, it may be of interest 
to the committee that the 1958 opinion of the Court in that case when 
it came up for the second time rejected, in effect, unanimously, the 
theory on which the Federal Trade Commission at first argued the 
Standard Oil case on which S. 11 is predicated, namely, that a finding 


of adverse competitive effects means that the meeting-of-competition | 





justification is not available to the seller 


because the Commission | 


again urged that theory upon the Court and not only the majority | 
opinion of five justices but also the minority opinion of Mr. Justice | 


Douglas, joined by the Chief Justice, Justice Black and Justice Bren- 
nan did not accept, let alone even analyze or adopt as meritorious that 
theory as presented to the Court by the Federal Trade Commission. 


Senator Dirksen. Mr. Rowe, to nail down one item now, you | 
referred to last Tuesday’s record. That is when we heard from the 


gasoline people, the canning people and the food brokers. 


Mr. Rowe. Yes. It is the gasoline dealers that I have particularly 
in mind when I refer to the testimony of Tuesday. 
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Senator Dirksen. It is your opinion that none of these examples 
cited shows any need for S. 11 at all ? 

Mr. Rowe. That is correct, sir. I would be happy at the con- 
clusion of my statement or at any other time, to amplify before the 
committee that in my opinion these practices listed by Mr. Snow are 
either entirely irrelevant to S. 11 or would be decided by courts 
exactly the same way with S. 11 or without S. 11. For that reason. 
I do not believe that the testimony has contributed to the committee 
any situation which S. 11 would remedy where a remedy is necessary. 

Rater Kerauver. Mr. Rowe, the testimony of the gasoline re- 
tailers, and more especially a very brief statement by Mr. Clarence 
McMillan on behalf of the wholesale grocers, the retail grocers, the 
canning people, fruit and vegetable people and other similar groups. 
referred to the testimony of 1957 so as to save repetition here. So if 
you are going to speak of the record, you ought to go through the 
testimony of 1957. 

Mr. Rowe. I would be happy to do so. I have read the testimony 
each year that it was printed. I will confess that I have not read the 
1957 testimony this week. I feel that my recollection is entirely ac- 
curate when I say also that in that record and in that testimony no 
example of a decision has been placed into the record which upheld 
an aggressive or a predatory pricing practice by reason of the Stand- 
ard Oil of Indiana decision or under the meeting-competition pro- 
vision as it is now on the books. 

Senator Keravuver. All right, you may proceed. 

Mr. Rowe. The confusion in my mind as to the basis for the need 
of S. 11 as I say is matched only by the confusion of what the proposed 
legislation would do if enacted and put on the books. If the volumi- 
nous hearings on S. 11 demonstrate one thing clearly to me, it is that 
no one will know just when and under what circumstances the meeting- 
competition proviso will remain available to the seller in the case of 
competitive necessity. 

As we know, Mr. Patman, the author of the companion legislation 
in the House, admitted this legislation “raises questions all right, but 
that is what makes lawsuits.” 

Mr. Celler, the chairman of the House Judiciary Committee warned 
that “this bill has many hidden meanings; it presents many prob- 
lems.” Hesaid: 


I may be wrong, though I doubt it, but it is very much like an iceberg. You 
can see one-fourth of the iceberg, but possibly three-fourths of that iceberg is 
submerged and hidden. There are many things in this bill which may take 
many Supreme Court decisions to clarify. 

In such circumstances, I submit, few sellers will risk reliance on a 
legal justification whose meaning cannot be known without a lawsuit. 
Surely no seller can be expected, as a practical matter, to judge in 
advance of a competitive price quotation whether the FTC will say 
that the effect of the price may only be to potentially “injure” com- 
petition with somebody, so that the meeting-competition justification 
is ostensibly even under S. 11, or whether it may potentially “lessen 
competition” in a line of commerce, so that the statutory justification 
is ruled out by the bill. The fact is in the decades of the Robinson- 
Patman Act the FTC has never recognized this elusive distinction in 
the past 20 years, and as late as last Tuesday’s hearing the legal ex- 
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perts for the proponents had trouble telling “injury” to competition 
apart from “lessening” of competition. Pricing decisions in the 
hurly-burly of a competitive market obviously cannot depend on such 
technicalities which, as Chairman Celler observed, “may take many 
Supreme Court decisions to clarify.” 

f the real aim of S. 11 is to kill the right to meet competition 
entirely by strangling it with unworkable technicalities, I believe the 
proponents should frankly say so. The original Patman bill in 1936 
it may be recalled, did propose to strike the meeting-competition pro- 
viso from the act entirely. Because of the protests raised by such a 
radical measure, Congress decided to restore the proviso in modified 
form. The point is that the issue in 1936 was out in the open, rather 
than as today, hidden under euphemisms and legalism which obscure 
the practical operation of the bill. 

And of course when the issue was decided on its merits in 1936, the 
congressional decision was in favor of restoration rather than a strik- 
ing of the right to meet competition from the Clayton Act. 

The only attempt the proponents have made, as I said before, to 
document a need for S. 11 consists—apart from Mr. Snow’s statement 
of last Tuesday—in five so-called examples which are listed in last 
year’s committee report which are said to illustrate the abuses made 
possible by the present status of the meeting-competition proviso. 

As I believe one of the witnesses of yesterday pointed out by a legal 
analysis documented with the precedents I share the view that not a 
single one of the five listed pricing situations in that report would be 
treated any differently upon enactment of S. 11 then under the law 
as today applied by the Federal Trade Commission. 

There is not on the record a legal opinion by the Federal Trade 
Commission on these cases but since there is so much controversy 
whether there is demonstrated a need for S. 11 and the witnesses con- 
clude that they do not, I feel that in all fairness to the committee’s 
deliberations on this subject, the committee may well feel that a legal 
opinion by the Federal Trade Commission as an authoritative docu- 
ment on these matters may be of some assistance. 

Senator Dirksen. It would certainly add to clarification. 

Mr. Rowe. It certainly would in my mind because I read the com- 
mittee report and it cites examples which are alleged to illustrate the 
necessity for the legislation and the legal analysis on the basis of my 
experience and knowledge of the field indicates precisely to the 
contrary. 

As a matter of fact, Mr. Apsey yesterday, who engaged in an inde- 
pendent legal analysis of these problems comes up with a conclusion 
which is identical to mine. 

Senator Kerauver. Of course, we had a lengthy letter from the 
majority of the Federal Trade Commission reaffirming support of 8S. 
11. We received a letter from the minority pointing out they are not 
in favor of it; it has been put in the record of this hearing. 

Mr. Rowe. Yes, Mr. Chairman. The Federal Trade Commission, 
of course, has been on all sides of this issue over the last few years. 
In one year they were for it and the other year they were against it, 
and now they are divided by a 3-to-2 vote. 

I believe last year it was 3 to 1. In the meantime Commissioner 
Tait also same around to the view that the legislation is not sound and 
not in the public interest. But the fact that the committee report 
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indicates that certain examples illustrate the need for S. 11, I do not 
believe is enlightened by a general veto by the two minority Com- 
missioners or by a general approval by the three majority Commis- 
sioners. 

I think, if these examples were dissected and analyzed in a legal 
fashion, in my humble judgment it may add to the committee’s eval- 
uation of the situation. 

Senator Dirxsen. Of course, you have the further fact that both 
the Department of Commerce and the Department of Justice are 
—s toS.11. 

. Rowe. Yes, sir, consistently so, Senator Dirksen. 

Senator Dirksen. They have made it very clear on other occasions. 

Mr. Rowe. I did not realize that the Department of Justice had 
not reiterated its views on this legislation in this year’s hearings, but 
over a period of at least 10 years the Antitrust Division of the Depart- 
ment of Justice in both administrations has opposed this legislation 
as directly contrary to national antitrust policies which the Depart- 
ment of Justice is primarily charged with enforcing. 

Senator Kreravver. The Department of Justice has never enforced 
the Robinson-Patman Act. 

Mr. Rowe. Mr. Chairman, the Department of Justice has in sev- 
eral instances in the last 2 years applied section 3 of the Robinson- 
Patman Act on predatory pricing practices. 

Senator Kreravuver. Section 3? 

Mr. Rowe. Yes. 

Senator Keravver. I am talking about section 2(a) and section 
2(b). 

Mr. Rowe. Section 2(a) of the Robinson-Patman Act as a matter 
of, I think, policy-liaison between the FTC and the Department, 
which I am sure Mr. Dixon can confirm, has been left primarily to the 
jurisdiction of the Federal Trade Commission. 

Senator Keravuver. It has been left wholly to the FTC. 

Mr. Rowr. Whereas the other sections of the antitrust laws have 
been left almost wholly to the Department of Justice. 

Senator Dirksen. Would it serve any purpose to have Justice and 
Commerce reaffirm their position ? 

Mr. Dixon. As I understand it, neither agency plans to make a new 
statement. The only reason the FTC sent the letter this year was 
because last year Commissioner Tait had just joined the Commission 
and so did not express his opinion at that time. By submitting a new 
statement this year, the Commission added his view. There is no real 
change, as you know. It was3 for and 2 against. 

Senator Kerauver. I assume that in the absence of anything else 
from the Attorney General and the Department of Commerce, the 
statement of the last Congress can be assumed to be their position 
at this time. 

Mr. Dixon. That is my understanding. 

Senator Dirksen. It would just save time and we would not have 
to go back and hold hearings if that position was reaffirmed in the 
form of a letter. I do not think we need any testimony. 

Senator Kerauver. We will ask them if they want to send us any 
other communication. 

(The letters referred to may be found on p. 321.) 
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Mr. Rowe. I do not mean to be facetious, Mr. Chairman, but I 
think it is significant that the only Federal Trade Commissioner who 
as of last year, had not made up his mind on the matter, made up his 
mind that S. 11 was not in the public interest. He was a newly 
appointed member of the Commission. 

Senator Kerauver. We understand that. That is set out in the 
letter. 

Mr. Rowe. As my second point which I would like to make before 
the committee I would like to address myself for a moment to the 
policy considerations which are adduced for the necessity of S. 11 

y the proponents. S. 11 is ostensibly designed to assist the small 
businessmen and preserve price competition. As I shall go on to 
detail, my estimate is that S. 11 will impair the vitality particular] 
of smaller businesses and will impose pricing restrictions on all busi- 
ness which necessarily aggravate inflationary tendencies in the 
economy. 

Senator Dirksen. Do any examples occur to you, Mr. Rowe, as to 
where Senate 11 would hurt competition ? 

Mr. Rowe. I think there are a number of examples, Senator Dirk- 
sen, which have been put into the record by the testimony of the 
numerous small business groups who testified in previous hearings 
on the bill both this year and in previous years, but I can enumerate 
certainly a few prototype situations which, if you wish, which, to my 
mind, show how smaller business will be strapped and hurt and dis- 
abled from competing in the marketplace by S. 11. 

We have, of course, in the record testimony by the textile people 
in the South who are faced very often with very serious competition 
from Japanese imports of textiles. Now you have a situation, for 
example, where an importer, a Japanese importer, will try to get into 
the market in this country and make a lower price offer to one textile 
converter, say, in New York. That will be a perfectly legal price be- 
cause that is the only price that the Japanese importer is quoting. 

Now the North Carolina man is confronted with this situation: 
He has loads of customers, including this one particular customer 
in New York, which, however, is very valuable to him because he 
has a lot of quantity and a lot of turnover. Now, the question is, may 
the North Carolina man reduce his price to that customer in New 
York in order to keep his business or is he forced to let that cus- 
tomer go, with the consequence that he may be losing one of his most 
valuable outlets? Or, as the other S. 11 alternative, is he forced to 
reduce his price across the board all over, and practically all over 
the United States in that particular market, which is also a situation 
which may well bankrupt him, as the witnesses have testified ? 

To sum up, then, the import situation is one where S. 11 would 
clearly operate to the serious detriment of small businesses. 

Other situations which illustrate this destructive operation of S. 11 
as it is now presented involve this situation: You have, for example, 
say an industrial consumer who now has two suppliers who supply 
him with parts. One of these parts suppliers gives him 50 percent 
or 60 percent and the other supplier gives him 40 percent. Now 
this first parts supplier by reason of efficiency, lower labor costs, 
better plant locations, is able to reduce his price from the previous 
price of 50 cents and down to 40 cents. Again that is a perfectly 
legal price reduction on the part of supplier A. The question here 
is that you have smaller supplier B confronted with that dilemma: 
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He now has 50 percent of the customer’s business but unless he meets 
the price of the other supplier, he is out. 

So then the question is: Can supplier B lower the price in good 
faith to meet the competition of supplier A or not? Since, under S. 11 
he may not be able to do so, his alternative is that he can move out 
of the picture, leave the business to his competitor and go elsewhere. 
That is one alternative and I think that it is a very serious and a very 
destructive alternative from the standpoint of that man’s business. 

The second alternative, as some of the proponents have suggested, is 
to reduce your price to everybody across the board and then you have 
no discrimination. But, of course, if a man reduced his price to every- 
body just to hold the business of one man, I should think he would be 
operating on an unprofitable level and he would be risking bankruptcy 
merely in order to comply with what the proponents of S. 11 say he 
should do. 

Again you have a situation where a small supplier is strapped and 
hindered by the bill from fighting for his share of the business. 

Another aspect of this same situation: You assume the same set of 
facts with two suppliers who share the customer’s business and you 
again face the situation whether the second man can reduce his price 
to meet the price reduction, perfectly lawful, of the first man. If he 
is not able to do so and he loses that account, he certainly will have 
a lesser volume of productivity altogether. He is going to produce 
less, he is going to make less, and he is going to sell less. His other 
customers will necessarily in such a situation, be faced with a problem 
of higher prices because, when a man reduces his volume of produc- 
tion, quite often this raises his costs all the way up and down the line, 
and the other people in effect will also be sharing the detriment which 
is imposed on him as a result of the legal disabilities of S. 11. 

I could go on ad infinitum. I do not wish to bore the committee 
with further examples. 

There is one other one that comes to my mind on the basis of the 
hearings of Tuesday, and that involves the situation of a small refiner 
of gasoline. That is one example because you have situations where 
you have a smaller refiner whose territory is being invaded by a larger 
refiner—by big companies, by national concerns—which reduces its 
price to one customer in that area in order to take away his most 
valuable outlet and to gain a foothold in the market. Again the ques- 
tion is can that refiner, can the small fellow lower his price to meet 
that competition or will he stand there with his hands strapped behind 
his back unable to defend himself. I think, again, you have a situa- 
tion where it is the smaller businessman rather than the big concern 
or the giant which will be most adversely affected by S. 11. 

Mr. Cuumeris. Could I ask you a question on that point? 

Mr. Rowe. Certainly. 

Mr. Cuumpnris. I have a different thought in mind. Yesterday, I 
believe, it was Mr. McLaughlin who testified that 95 percent of his 
business is within a radius of 100 miles. A question was asked him by 
the chairman, Senator Kefauver, and it is a question that has been 
asked other small businessmen. I would like to have your expert 
opinion on it. Senator Kefauver asked: 

Do you think that the size of your business is such that by reducing the price 


to one customer, you might be tending to create a monopoly or that he might be 
substantially lessening the competition or creating a monopoly? 
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Mr. McLaughlin answered : 
Well, I cannot create a monopoly in my own particular firm, no. 


What is the test in a situation such as one that the Federal Trade 
Commission must determine ? 

Mr. Rowe. Mr. Chumbris, I have read in the record, with some 
amazement, I must confess, you might say dispensations of immunit; 
which have been given to some of the witnesses here by reason of their 
being small business. As I understand, they have been told that, 
“Well, you fellows have nothing to worry about under S. 11; you are 
okay. It is only against the big fellow. You have nothing to fear be- 
cause, when you quote a lower price, you will not be found to lessen 
competition, and so how does S. 11 apply to you at all?” 

The fact of the matter is, Mr. Chumbris, that the Federal Trade 
Commission invariably, over a period of years since the beginning of 
the Robinson-Patman Act, has never hesitated to bring price dis- 
crimination complaints against small business firms, has charged and 
found them to be substantially lessening competition and tending to 
create a monopoly. 

So if a man in that position is relying on legal immunity which 
he may have felt has been dispensed and bestowed on him here, I think 
he is treading on very treacherous ground. 

As a matter of fact, I have in my statement here a number of in- 
stances where the Federal Trade Commission, in the last year alone, 
has charged and found substantial lessening of competition and a 
tendency to monopoly on the part of small suppliers whose annual 
volume was, say, $1 million to $3 million a year. I take it that that 
$1 million to $3 million a year fits into the definition, in the view of 
some, that he has nothing to worry about in 8. 11. But certainly, if 
he reads the record of the Federal Trade Commission’s decisions, it is 
my judgment that he has quite a bit to worry about because he has no 
exemption and no immunity from the law as it is administered by 
the Federal Trade Commission. 

Mr. Drxon. Mr. Rowe, I do not think anything has been said here 
that would give anyone any reason to believe that, if the Government 
could sustain the burden of showing that price discrimination would 
substantially lessen competition, he would not violate the law. 

I listened very sacetalty to your examples and I wonder if it would 
be fair to say that you approve of price discrimination among com- 
petitive customers, even distin it very severely injured some of them, 
and that you would believe that feature is essential to American busi- 
ness and nothing should be done about it? 

Mr. Rowe. I would like to respond to your double-barreled ques- 
tion, Mr. Dixon, by taking one barrel at a time. I did not suggest 
that legal immunities were being given to people who did not sub- 
stantially lessen competition. My point was that some witnesses were 
given the impression that they had nothing to worry about because 
how could the Federal Trade CE otbutniibcions even find that they did sub- 
stantially lessen competition and tend to monopoly. 

The record of the Federal Trade Commission over the last 20 years 
is quite clear that small companies whose volume of business was $1 
million or $2 million or $3 tniltion a year have been consistently found 


to be substantially lessening competition. It is for that reason that 
these people are as exposed to S. 11 as any giant or monster company 
in the marketplace. It is for that reason, therefore, and not for the 
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other suggestion that I think that these people walked away with an 
impression that they have nothing to worry about under S. 11 which, 
to my mind, is something that they may live to regret some day if 
the statute should ever be amended by this bill. 

As to your second point, Mr. Dixon, I in no way intimated or in- 
tended to suggest that I am in favor of lessening competition or in 
favor of monopoly. The reason for my being here to testify against 
§. 11, I think, is the best documentation of that fact, because I think 
it is S. 11 which would lessen competition and tend to monopoly, 
if I may continue on my statement where I think I detail that. 

Senator Keravver. All right, Mr. Rowe, you may continue. We 
have eight other witnesses today, and you have been testifying almost 
45 minutes. 

Mr. Rowe. I am sorry, sir, if I have been imposing on the time 
of the committee. 

Senator Keravver. It has been largely due to our colloquies with 

ou. 
- Mr. Rowe. I think the destructive and detrimental effect on small 
business by S. 11 is dramatically illustrated by the facts of the Stand- 
ard Oil case itself, which we have heard so much about. 

As we know, the facts of the Standard Oil case involved price re- 
ductions by Standard to four jobber customers in Detroit, Mich. 
These four Detroit jobbers which Standard gave the lower price to 
started out as small dealers. Over the years they invested their profits 
and their capital to acquire bulk plants, delivery trucks, and other 
jobber facilities, so that they qualified as jobbers. As pointed out in 
the recent book by Simon N. Whitney, now Chief Economist of the 
Federal Trade Commission, the FTC order in the Standard Oil case 
would have forced a refiner to “sell at the same price to jobbers and 
dealers, but this also would put the jobber out of business.” 

Other analysts elsewhere have pointed out that the Federal Trade 
Commission’s position in that case, which S. 11 proposes to enact into 
law, would have victimized the jobber and created a “massacre of 
middlemen.” 

Indeed, the chairman of the committee during the 1956 hearings 
told Mr. Citrin, who was one of the four Detroit jobbers involved in 
that case, that “the bill is supposed to hurt you because it is supposed 
to prevent you from retailing as a jobber.” 

Senator Kerauver. Mr. Rowe, at that point, if you read the entire 
colloquy, you will find that what I told Mr. Citrin was that “we had no 
objection to your operating as a jobber if you just did not undercut 
the others, if you operate on the same basis.” You took one quotation 
and you did not take the others. 

Mr. Rowe. Mr. Chairman, I believe that the Federal Trade Com- 
mission’s position in that case, which I certainly do not ascribe to you 
or your statement, would have been the same regardless of what Mr. 
Citrin did with his prices, because the Commission intended to estab- 
lish the principle that Mr. Citrin is a jobber, and because he also sold 
at retail, was not permitted to receive a lower price. 

Senator Keravuver. In order that you do not present any part of 
my statement out of context, I want to put the rest of it in the record. 

r. Rowe.. It was certainly not my intention to take your statement 
out of context. 
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Senator Keravuver. On page 405 I said: 


I know, but what my question was, sir, whether you think it is fair when 
you get to be a jobber, to be a retailer also, and take your. large discount and 
operate service stations of your own at the prices which the other little fellows, 
because they are retailers, cannot meet. 

I went on to say further that if he did not undercut them, I had 
no objection to a jobber also operating as a retailer. 

Mr. Rowe. It certainly was not my impression and I am very happy 
to be informed if that is the case that there is no objection to a jobber 
who also operates as a retailer receiving a lower price than the other 
retailers. Perhaps that is not what you intended, but I think it isa 
very important point which is well deserving of clarification. If a 
jobber may receive a lower price than other retailers, then certainly a 
lot of the aggravation and concern on the part of some of these people 
is ameliorated because that is what they are trying to do, receive a 
lower price in order to reward them in investing in the jobber func- 
tions, purchasing bulk plants and facilities. 

I may say that that is certainly not the position of the Federal 
Trade Commission on the subject because the Commission insists that, 
if a man is called a retailer, regardless of what else he does, he may 
be a retailer, he may have bulk plants and he may have delivery trucks, 
he still should not get a lower price than some other retailer who does 
not possess these facilities. 

To that extent, if your interpretation of S. 11 is not that one, I 
would be in wholehearted agreement with it. 

Senator Dirksen. At this point, Mr. Rowe, actually in the 1951 
Standard Oil decision, they were just determining what everybody 
thought was the law; isn’t that it? 

Mr. Rowe. There is no question in my mind whatsoever, Senator 
Dirksen, that the Standard Oil decision of 1951 was restating the law 
as it was understood to be by every expert that I know of, and by every 
decision that I know on the books, with the exception, singly and 
solely, of the Federal Trade Commission Standard Oil theory, where 
they tried to bring a test case, as they called it, to see whether the 
law could be interpreted in some new way that they thought of. 

The Federal Trade Commission testified before the TNEC in 1941, 
saying that the right of economic self-defense under the meeting-com- 
petition proviso was an available constitutional right that could not 
be taken away, and a number of other judicial decisions confirm this. 

Senator Dirksen. This might be a good time for you to state what 
you think the actual impact of that decision is. 

Mr. Rowe. Senator Dirksen, I think the impact of that decision on 
the jurisprudence as a whole is precisely nil, except for clarifying a 
lot of misconceptions which have been raised by the Federal Trade 
Commission’s attempt to change the law. There is no change, in my 
mind, in the right to meet competition since the Standard Oil decision 
than there was before the Standard Oil decision of the Supreme 
Court, and in the minds of the analysts of the statute and the govern- 
ing judicial decisions which are in the Federal reports over those 

ears. 

% I think it is highly significant, too, that since the Standard Oil deci- 
sion there has not been one decision which anyone has brought out 
before this committee where the defense has been sustained by the 





man 
so th 
ways 


men¢ 


crim 


tions 
face: 


lowe 
plea: 
shoe 
this 
the y 





en 
ind 
WS, 


n on 
ng a 
rade 
| my 
sion 
eme 
ern: 
hose 


leci- 
, out 


- the 


AMEND CLAYTON ACT 235 


Federal Trade Commission. The Standard Oil decision has been on 
the books now for over eight years, and still there is a great alarm and 

at excitement about all kinds of predation that is supposed to have 
resulted from that decision. 

I was speaking of impact on smaller firms, particularly, by S. 11. 
I think it is clear that S. 11 would cripple smaller firms by restricting 
their own pricing flexibility which they particularly must rely on in 
battling with large organizations in the marketplace, whereas a bigger 
firm, as brought out by a recent Brookings Institute study, has avail- 
able to it the finances and the funds to engage in competitive activity 
by increased promotional expenditures or can afford to lower its price 
across the board. 

It is the small firms particularly which are dependent on their right 
to lower their price selectively to meet competition where it finds it. 

Since it is the small firm which is particularly dependent on the 
right to meet competition, I think it is also the smaller firm which is 
particularly disabled and deprived by S. 11 of an essential competitive 
weapon which it needs to protect its position in the marketplace. 

Senator Kerauver. At what point are you in your statement ? 

Mr. Rowe. I have been hopping around, Senator, but I am ap- 
proaching the end of my presentation. I am now between pages 12 
and 13. 

As I pointed out, the assurances of immunity or the dispensation 
that these people have nothing to worry about under S. 11 are totally 
unfounded in law and cannot be supported by a single decision by the 
Federal Trade Commission; rather to the contrary. 

Regardless of the size of business firms, Mr. Chairman, I think S. 
11 will inhibit price competition by all firms since it would prevent 
them from adapting their price policies to the fluctuations of the 
market. 

Paradoxically, the final report of this subcommittee on the steel 
industry advocated a competitive situation where “prices change 
readily as companies vie with each other for the available business, 
and any seller feels free to inaugurate price innovations.” 

During these hearings, Bethlehem indeed was advised by the Chair- 
man that “true competition” existed if “you would lower your prices,” 
so that “the inefficient would have to get more efficient or fall by the 
wayside.” 

Mr. Dixon. You are not inferring that the Chairman was recom- 
mending for them to engage in price discrimination ? 

Mr. Rowe. I am not recommending that they engage in price dis- 
crimination. 

Mr. Drxon. You are not saying that the Chairman said that? 

Mr. Rowe. I said Bethlehem was advised to engage in price innova- 
tions. I think anyone who engages in price innovations under S. 11 
faces a very hard row to hoe. 

Mr. Drxon. “Innovations” means “discrimination” to you? 

Mr. Rowe. If you are suggesting that a company is supposed to 
lower prices all over the United States across the board, then I am 
pleased that this is made clear, because I think it would be quite a 
shock and quite a surprise to find, by people who are concerned with 
this legislation, that the way to avoid difficulty under S. 11 is to reduce 
the price all over the United States. 
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What would happen if an oil company, faced with a lower price 
offer to one of its customers in response to that, did not confine its 
competitive reaction to that one customer, but spread it out all over 
the place, carried it out and expanded it beyond the area where com- 
petition was essential? I should think the committee and those who 
proposed and espouse S. 11 would be the ones who were most concerned 
with the fact that someone was not confining himself to the compe- 
titive situation, but was spreading the fire beyond the area where the 
competitive necessity warranted it. 

Senator Dirksen. That is one of those sticky questions for which 
we have never had a good answer, I think. 

Mr. Rowe. I do not believe, Senator Dirksen, there is a good answer 
to that, because you talk about competitive areas. I cmdberakenal one 
of the solutions which is recommended to those who feel troubled by 
how to comply with S, 11 is that, well, don’t just give the lower price 
to one, give it to everybody in a competitive area. 

Now, this idea of competitive areas is a very elusive and slippery 
word. The Federal Trade Commission spends weeks and months in 
merger cases, for example, trying to establish what the competitive 
area is within which a merger must be judged as to whether it lessens 
competition or tends to monopoly. 

I think it is clear to any economist or marketing expert or practic- 
ing lawyer in this field that you cannot predict in advance what the 
area will be, since it depends upon the market conditions, the pricing 
movements, the vigor of a price activity of a particular company. So 
to say you will avoid trouble under S. 11 by reducing your prices all 
over the competitive area, I should think, is the kind of advice which 
I personally would be very, very reluctant to give to any client in a 
pricing matter. 

Senator Dirksen. Now you are talking about steel. But do you 
think S. 11 is going to protect the competitive position of the independ- 
ent wholesaler or the independent retailer ? 

Mr. Rowe. Senator Dirksen, I think there is a great amount of mis- 
conception on the part of the proponents of just what S. 11 will do to 
them and will not do for them. 

I think on the part of some, S. 11 is viewed as some kind of economic 
panacea. It will clear all of their troubles, it will take care of them 
all. I think that is a pathetic misconception, because I believe these 
people will wake up one morning, if S. 11 should get onto the books, 
to find that the same troubles that they had before will still remain 
with them, and the faith which they have placed on the proponents to 
relieve them of their troubles will have been a very misplaced faith. 

The very simple situation, for example, comes to mind in connec- 
tion with a small refiner—we have been talking quite a bit about gaso- 
line in the last couple of days in the hearings—a small gasoline refiner 
who comes into a new market. He tries to break into the market, he 
tries to live and he tries to grow. A lot of the established dealers of 
the major brand oil companies find that competition terribly discom- 
forting, and it is very difficult whenever there is a new marketing 
method for the older, traditional marketing method to keep up. 

Now, certainly S. 11, as I understand it, does not undertake to stop 
the independent refiner from coming into a new territory with lower 
prices across the board, and that is really what the dealers are-com- 
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plaining about. If you cannot keep this new man out, if you do not 
which to put the lid on competition and economic growth, then the 
S. 11 remedy is no cure for what they, themselves, are complaining 
about. I think in many cases they are deluding themselves, and I think 
it is very regrettable, because they are staking their faith and con- 
fidence on something which in my judgment will not do them any good. 

Mr. Drxon. If it will not do them any good, why are you against it? 

Mr. Rowe. I am not for or against it because it will do any indi- 
vidual or dealer any good or any bad. 

I believe you invited me to testify in order to give you my views as 
to how the law stands on the Robinson-Patman Act, both before S. 11 
and after S. 11, and that is what I am trying to do. 

S. 11’s restrictions on business pricing are of additional importance 
today because of the widely publicized correlation between price 
rigidity and inflation. This subcommittee recently heard from some 
of the Nation’s leading economists that so-called administered prices, 
or any form of price rigidity, will aggravate inflation and prevent the 
effective application of fiscal and monetary remedies by the Govern- 
ment. 

Certainly, a consistent and determined anti-inflation policy is under- 
mined by §. 11. Its paralyzing impact on selective price reductions is 
manifest. By preventing sellers from lowering their prices in “indi- 
vidual competitive situations,” such legislation acts as an artificial 
floor on price levels and a legal prop for prevailing prices in an indus- 
try. Few sellers will feel eager to test the market with a selective 
competitive reduction at the risk of years of litigation with the FTC 
over the finer points of S. 11. Under this bill, legal safety is best 
assured by keeping all prices up, at the expense of the American 
consumer. 

In conclusion, may I say that this will prejudice the American con- 
sumer, because it is he, in the end, who will have to pay the higher 
prices which may not be reduced under pains and penalties. 

The case for S. 11 is largely based on distortions of the facts, and 
the Supreme Court’s ruling in the Standard Oil case. It is also predi- 
cated on elusive legal technicalities which obscure the real threat. of 
the bill to abolish altogether the right to meet competition by selec- 
tive price reductions. 

Senator Dirksen. What you are telling us is that before the Stand- 
ard Oil decision in 1951, it was generally believed that a seller—not 
to get a customer, but to keep a customer—could lower the price to that 
customer without having to lower the price all across the board, only 
to keep the customer, provided it is done in good faith? 

Mr. Rowe. That is correct. 

Senator Dirksen. It is purely defensive? 

Mr. Rowe. It was held to be defensive under the Standard Oil case 
that was reaffirmed. 

Senator Dirksen. So that was the law before the decision ? 

Mr. Rowe. That is correct. 

Senator Dirksen. That was the law and is the law after the deci- 
sion ¢ 

Mr. Rowe. Yes. 

Senator Dirksen. S. 11 comes along to try to modify that? 

Mr. Rowe. Yes. 








238 AMEND CLAYTON ACT 


_ Mr. Cuvumeris. Mr. Rowe, Senator Hart asked Mr. Snow a ques: 
tion exactly on that point. I would like to read the question and the 
answer, because I think the record should be clarified on that: 

Out of curiosity, it is your impression that Speedway (a gasoline outfit 


in Detroit) attained this major position starting relatively from scratch, be 
cause it used practices which would be prohibited by S. 11? 


Mr. Snow said— 

No, I don’t think so. 

Then Senator Hart asked— 

Could you believe they could have attained this position if S. 11 had been 
on the books? 

Mr. Snow said— 


Yes. In fact, I don’t think they would have attained this position if 8. 11 
had not in effect been on the books. 


Then he goes on to say— 


They grew when the interpretations which would be enacted by S. 11 was 
accepted as the enactment of the Robinson-Patman Act. I believe that Speed- 
way could not have grown as they did during the period of 1936 to 1951 if the 
Standard-Detroit case had occurred in 1936 instead of 1951. 

Do you agree with Mr. Snow’s answer? 

Mr. Rowe. Without being overemphatic, I think that is prepos- 
terous. If the Standard Oil decision had come in 1936, it would 
not have made any difference in the law whatsoever in the interven- 
ing 15 years. As I said, I would be happy to provide Mr. Snow 
with citations from the courts and the Federal Trade Commission in 
the intervening years. They have taken the position, and stated it 
publicly in their own cease and desist orders, that a price discrimi- 
nation could be justified if the seller was shown in good faith to have 
met competition. In some of these instances that have been brought 
out. I don’t see how there could be lessening of competition, what- 
soever, in the factual examples put when you have a seller who lowers 
a price lawfully to a particular customer, and another seller comes 
in and tries to keep that customer and lowers his price. I don’t see 
how, under the law, you can have a finding that this defensive reac- 
tion by the second seller is lessening competition when he is merely 
assuring that he keep the account rather than letting some other fel- 
low take it away perfectly lawfully, as is the custom of the mar- 
ketplace. 

Senator Kerauver. Any other questions? All right, thank you, 
Mr. Rowe. 

(The prepared statement of Frederick M. Rowe is as follows :) 


STATEMENT OF FREDERICK M. ROWE IN OPPOSITION TO S. 11 


Mr. Chairman and members of the subcommittee, my name is Frederick M. 
Rowe. I am a member of the law firm of Kirkland, Ellis, Hodson, Chaffetz & 
Masters with offices in Chicago and Washington, D.C. Since 1951 I have written 
several law review studies on the interpretation of the Robinson-Patman Act, 
and am in the final stages of preparing a text on the subject of price discrimina- 
tion to be published by Little, Brown & Co. as part of its Trade Regulation 
Series. I also served as conferee with the Attorney General’s National Com- 
mittee to Study the Antitrust Laws. In the course of my legal practice I have 
represented numerous clients in pricing matters before the Federal Trade Com- 
mission, including brokers, wholesalers, and manufacturers. I have been of 
counsel for the Standard Oil Company of Indiana in the latter stages of the 
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Robinson-Patman proceedings which gave rise to the Supreme Court ruling that 
§, 11 is designed to overturn. 

I appreciate this opportunity to testify before your subcommittee in opposition 
to S. 11. Because there have been hearings on this subject in prior years, I 
have made every effort to confine my brief statement to the issues raised by the 
Senate Judiciary Committee report on this legislation in the last Congress, as 
they are clarified by the second Supreme Court decision in the Standard Oil 
ease in 1958 or by developments occurring after the issuance of the committee 
report. 

I am hopeful that I can aid the Committee’s current consideration of S. 11 by 
dispelling two basic misconceptions held by the proponents of the bill: 

First, advocates of the bill urge that S. 11 is necessary because the Supreme 
Court’s Standard Oil decision allegedly permitted predatory price discrimina- 
tions to be justified under the meeting competition proviso. This is a gross 
distortion of the Supreme Court’s ruling, and is belied by the second Standard 
Oil opinion of tie Court issued on January 27, 1958. The fact is that the Su- 
preme Court did not authorize or approve any predatory pricing, but sanctioned 
only defensive price reduetions by Standard to retain four long-time customers 
in Detroit. Actually, the proponents have failed to produce a single recorded 
instance where a pricing abuse was held legally justified under the meeting com- 
petition proviso of the present law. 

Secondly, S. 11 is represented as a means of assisting small business and 
strengthening a competitive economy. In fact, the bill will not only operate to 
the particular detriment of smaller firms, but also will aggravate the general 
problem of inflation by penalizing selective price reductions, in direct conflict 
with basic antitrust principles. 

I should like to make it clear at the outset that in opposing S. 11 I do not en- 
dorse any predatory price discrimination which may be abused as a weapon of 
monopolistic aggression. 

The issue of predatory price discrimination, of course, is not germane to S. 11. 
Price differentials which result from the good faith meeting of competition under 
the present law cannot be motivated by predatory or aggressive purposes. 
Rather, the real question posed by S. 11 is whether a seller may or may not 
exercise his traditional right of economic self-defense and reduce his price in 
good faith in order to meet lower prices to a customer by a competitor. 


I. NO PRICING ABUSES ARE SANCTIONED BY THE EXISTING LAW, AND THERE IS NO BASIS 
FOR ITS AMENDMENT BY S&S. 11 


The issue is highlighted by the facts underlying the Supreme Court’s Standard 
of Indiana decision, which S. 11 would overturn. Contrary to the blood-and- 
thunder tale presented here on Tuesday, it is amply clear from the record and 
judicial opinions that the case in no way concerned predatory or aggressive price 
discrimination, but dealt with a purely defensive price reduction by Standard in 
order to retain four jobber customers in Detroit which other suppliers sought to 
capture with lower prices. During the years in question Standard was con- 
sistently on the defensive in the Detroit gasoline market where its share of the 
business had dropped down to 16.2 percent by 1940. As confirmed by the 
Supreme Court’s 1958 opinion, 

“The findings show that both major and local suppliers made numerous at- 
tempts in the 1936-41 period to lure these jobbers away from Standard with cut- 
rate prices, oftentimes much lower than the 1% cent reduction Standard was giv- 
ing them. It is uncontradicted, as pointed out in one of the Commission dissents, 
that Standard lost three of its seven jobbers by not meeting competitors’ pirat- 
ing offers in 1933-84. All of this occurred in the context of a major gasoline 
price war in the Detroit area, created by an extreme overabundance of supply.” ? 

Furthermore, the Supreme Court pointed out that “The Commision itself 
stated: ‘It may well be that [Standard] was convinced that if it ceased grant- 
ing tank-car prices to Citrin-Kolb, Wayne, and Stikeman and continued to refuse 
the tank-car price to Ned’s. Auto Supply Co. it would lose these accounts.” * 

In view of these established facts, the Supreme Court’s opinion observed that 
the lower price was obtained by these four customers only “under the spur of 





*Record, 4879. See also, Kaplan, Dirlam, & Lanzillotti, Pricing in Big Business: 
Case Anproach, 86-7 (1958). 


ja aaa Commission v. Standard Oil Co., 355 U.8..396, 402-403 (1958). 
+ @ ; 
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threats to switch to pirating competitors,” and was in response to “individual 
competitive situations.”* Finally, the Court reiterated that there was “no find- 
ing, no contention, and not even a suspicion but that the competing prices which 
[Standard] met were lawful.”* Most important, the Supreme Court’s 1958 opin- 
ion expressly declared that the price differentials involved in the Standard Oil 
case were not part of any predatory or collusive pricing system.° 

Thus, the assertion that S. 11 is needed to remedy a Supreme Court authoriza- 
tion of predatory pricing systems is patently false. The Supreme Court neither 
found nor approved such pricing abuses in the Standard Oil case. It was con. 
cerned solely with individual price reductions quoted in good faith to meet the 
supplier’s lawful competition in order to retain four long-time customers. 

It is highly significant moreover, that not a single Justice of the Supreme 
Court in the second Standard Oil decision of 1958 embraced the legal theory 
espoused by the FTC which S. 11 undertakes to write into the statute. An im- 
portant argument of the Commission before the courts in the second phase of 
the case was that its findings as to the competitive effects of the Standard’s 
price differentials disproved Standard’s good faith in meeting competition, 
Neither the Supreme Court’s majority opinion, nor the dissent of Mr. Justice 
Douglas, joined by Chief Justice Warren and Justices Black and Brennan, 
bothered to discuss, let alone accept, the Commission’s S. 11 theory that its 
findings as to lessened competition made the meeting competition justification 
legally unavailable to a seller. Instead, the minority opinion of Mr. Justice 
Douglas expressly reaffirmed the legal principles he subscribed to in the Standard 
Oil decision of 1951, and differed only with the majority’s factual conclusions on 
the record.‘ 

S. 11, therefore, undertakes to enact a legal theory which stands repudiated by 
the Supreme Court on two separate occasions, most recently in 1958 by the five 
majority as well as the four dissenting Justices. 

Similar misconceptions as to pertinent judicial rulings are evidenced by S. 11 
supporters concerning the two other decisions which they contend make the 
passage of this bill imperative. Two cases are cited in this connection in last 
year’s committee report, Balian Ice Cream Co., Inc. v. Arden Farms Co., et al., 
231 F. 2d 356 (9th Cir. 1955), and Brown v. Standard Oil Company, 238 F., 24 
54 (5th Cir. 1956). The most cursory analysis of these cases shows that they 
have nothing whatsoever to do with the bill. The Brown case concerned simply 
the burden of proof as to the issue of the legality of the competitors’ prices being 
met, and held only what the FTC itself evidently deems to be the law on this 
point. The legality issue is completely unaffected by S. 11, one way or the 
other. Likewise, the Balian decision rested on the Court’s conclusion that the 
evidence demonstrated no adverse effects on competition. The case, therefore, 
would have been decided exactly the same way even if S. 11 had been the law. 

The confusion as to the basis of the need for S. 11 is matched only by the con- 
fusion of the proposed remedy, If the voluminous hearings on S. 11 have shown 
one thing clearly, it is that no one can know when the meeting competition 
proviso will be available to a seller if the proposed legislation should be enacted. 
Representative Patman admitted that this legislation “raises questions all right, 
but that is what makes lawsuits.”* And Mr. Celler, the astute chairman of the 
House Judiciary Committee, warned that “this bill has many hidden meanings; 
it presents many problems. I may be wrong, though I doubt it, but it is very 
much like an iceberg. You can see one-fourth of the iceberg, but possibly three- 
fourths of that iceberg is submerged and hidden. There are many things in this 
bill which may take many Supreme Court decisions toe clarify * * *.” = 





4Id., at 404. Incidentally, one of these “pirating competitors” was the Red Indian Co., 
erroneously described by the chairman of this subcommittee as a “small Michigan refiner, 
making gasoline from Michigan crude,’ when in fact Red Indian was a distributor of 
Standard Oil of Ohio gasoline. Compare hearings before the Antitrust Subcommittee of 
the Senate Judiciary Committee on bills to amend sec. 2 of the Clayton Act, 85th Cong., 
Ist sess., 2 (1957), with Record, 3093, and McGee, “Price Discrimination and Competitive 
Effects: The Standard Oi) of Indiana Case,” 23 U. Chi. L. Rev. 398, 448-451 (1956). 

5355 U.S. at 399, n. 4, quoting 233 F. 2d 649, 654 (7th Cir., 1956). 

7355 ws: at 407-408 

35 8. a c 

®See F. Edelmann & Co., 51 F.T.C. 978, 996-999, 1006 (1955).; C. BH. Niehoff ¢ Co., 51 
F.T.C. 1114, 1132-1133, 1154 (1955). To the same effect, see Federal Trade Commission 
v. Standard Oil Co., 355 U.S. 396 (1958), brief for FTC, p. 35. 

® Hearings before the Antitrust Subcommittee of the House Judiciary Committee, 84th 
Cong., 2d sess., 64 peeen- 

10 Congressional Record, June 11, 1956, p. 9027. 
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In such circumstances, few sellers will risk reliance on a legal justifica- 
tion whose meaning cannot be known without a lawsuit. Surely no seller can 
be expected, as a practical matter, to judge in advance of a competitive price 
quotation whether the FTC will say that the effect of the price may only be to 
potentially “injure” competition with somebody, so that the meeting competi- 
tion is ostensibly available even under S. 11, or whether it may potentially 
“lessen competition” in a line of commerce, so that the statutory justification is 
ruled out by the bill. The FTC has never recognized this elusive distinction in 
the past 20 years, and as late as last Tuesday’s hearings the legal experts for 
the proponents had trouble telling “injury” to competition apart from “less- 
ening” of competition (Tr., p. 87). Pricing decisions in the hurly-burly of a 
competitive market obviously cannot depend on such technicalities which, as 
Chairman Celler observed, “may take many Supreme Court decisions to clarify.” 

If the real aim of 8S. 11 is to kill the right to meet competition by strangling it 
with unworkable technicalities, I believe the proponents should frankly say so. 
The original Patman bill in 1936, it may be recalled, did propose to strike the 
meeting competition proviso from the act entirely. Because of the protests 
raised by such a radical measure, Congress decided to restore the proviso in 
modified form. The point is that the issue in 1936 was out in the open, rather 
than hidden under euphemisms and legalisms which obscure the practical op- 
eration of the bill. 

Meanwhile, the fact of the matter is that the proponents have been unable 
to cite a single decision where predatory pricing was sanctioned by the statute 
as it stands today. The only attempt to factually document a need for S. 11 
that I have been able to discover consists of the five so-called examples, listed 
in last year’s committee report, said to illustrate the abuses “made possible by 
the present status” of the meeting competition proviso.“ Yet not a single one 
of the five listed pricing situations would be treated any differently upon en- 
actment of S. 11 than under the law as today applied by the Federal Trade 
Commission. 

I am also aware of the so-called destructive and monopolistic price discrimina- 
tion practices which one witness here last Tuesday blamed on the Standard Oil 
decision. Of these practices, two are wholly unrelated to S. 11, and the re- 
maining two concern aggressive price discriminations “to break up the market” 
(Tr., p. 69) or the meeting of illegal prices; that is, pricing conduct which is 
not remotely within the scope of the Supreme Court’s decision. 

In my view, the proponents’ resort to distortions of the record are eloquent 
proof that the bill is responsive not to any genuine legal necessity, but rather 
represents an emotional reaction to a Supreme Court opinion which is unpopular 
with certain interest groups. 


II. 8. 11 OPERATES TO THE SPECIAL DETRIMENT OF SMALLER FIRMS, AND FOSTERS 
RIGID AND INFLATIONARY PRICING 


Of crucial importance to this year’s consideration of S. 11 is also a reex- 
amination of the policy justifications claimed for the bill. S. 11 is ostensibly 
designed to assist small business and to preserve price competition. The fact 
is that S. 11 will impair the vitality particularly of smaller businesses, and will 
impose pricing restrictions on all business which necessarily aggravate infla- 
tionary tendencies in the economy. 

While the paralyzing effects of S. 11 on the pricing flexibility of large com: 
panies is well understood, the facts of the Standard Oil case illustrate how S. 11 
would particularly stifle the growth of smaller businesses. The four Detroit 
jobbers to whom the lower prices were granted by Standard were once small 
dealers who gradually enlarged their operation by acquiring bulk storage tanks 
and trucks to qualify as jobbers. As pointed out in the recent book by Simon N. 
Whitney, now Chief Economist of the Federal Trade Commission, the FTC order 
in the Standard Oil case would have forced a refiner “to sell at the same price 
to jobbers and dealers, but this also would put the jobber out of business.” ” 
Other analysts elsewhere have pointed out that the FTC’s position in that case, 
which S. 11 proposes to enact into law, would have victimized the jobber and 





1 'S. Rept. 2010, 85th Cong., 2d sess., 18 (1958). 


4 Whitney, Antitrust Policies, 135 (1958). See also Dirlam & Kahn, Fair Competition: 
The Law and Economics of Antitrust Policy, 132, 251 (1954). 
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created a “massacre of middlemen,” “ Indeed, the chairman of this subcommittee 
during the 1956 hearings told one of the four jobbers involved in the Standard 
Oil litigation that he was “the one that the bill is supposed to hurt because it ig 
supposed to try to prevent you from retailing as a jobber.” “ 

In effect, the FTC’s position in Standard Oil, which S. 11 proposes to adopt, 
would prevent the dealer from growing into a jobber business, since he would 
be prohibited from receiving any lower prices to reward his investment in the 
jobber function and make it financially worthwhile. 

Furthermore, S. 11 would cripple smaller firms by restricting their pricing 
flexibility on which they must rely in battling with larger organizations, A 
1958 Brookings Institution study confirms that an abundance of competitiye 
techniques is available to larger enterprises, “in contrast with small firms that 
have to depend on price cutting.” ” It is obvious that S. 11 does not affect the 
ability of a big firm to take customers away from its smaller competitors by 
stepped-up promotional programs or even a blanket price cut across the board 
to all customers. It is the small firms who are heavily dependent on the selective 
lower pricing justifiable under the meeting competition proviso in order to retain 
valuable customers when solicited by large national concerns. To curtail the 
right to meet competition is to deprive the smaller enterprise of one of its sharpest 
competitive weapons in the market place. 

In this connection, the assurances by the proponents that smaller firms need 
not worry about S. 11 are wholly without foundation. Last year’s report states 
that the importance of small firms in the market “is so negligible that any price 
action that they might take could not conceivably ‘substantially lessen competi- 
tion or tend to create a monopoly.’” * The implication is that S. 11 would there 
fore not apply to make the meeting competition proviso unavailable to such 
smaller companies. 

But this tender of immunity lacks all legal support, for even the most ip. 
consequential of enterprises are regularly charged by the FTC to “substantially 


lessen competition.” Within the last year alone, the Commission attributed | 


such “lessening of competition” to vegetable canners and parts manufacturers | 
whose annual gross sales were $1 million to $3 million.” These cases offer 

cold comfort to small businessmen who may be led to believe that 8S. 11 will 

strap the big companies but not their own pricing freedom. The real peril to | 
their own competitive survival was obviously recognized by the numerous smaller 

firms which came to testify in opposition to S. 11, either individually or through 

their trade associations, and is confirmed by the results of the chamber of 

commerce survey. 

Regardless of the size of business firms, moreover, 8. 11 will inhibit price 
competition by preventing all sellers from adapting their pricing policies to the | 
fluctuations of a competitive market. : 

-aradoxically, the final report of this subcommittee on the steel industry 
advocated a competitive situation where “prices change readily as companies 
vie with each other for the available business, and any seller feels free to in- ' 
augurate price innovations.” ** During these hearings Bethlehem was indeed 
advised by the chairman that “true competition” existed if “you would lower | 
your prices,” so that “the inefficient would have to get more efficient or fall by | 
the wayside.” ft 

How can sellers feel free to “vie” with competitors “for the available bus: | 
ness” or to “inaugurate price innovations” if their competitive price reductions 
are exposed by S. 11 to cease and desist orders and treble damage suits? 

S. 11’s restrictions on business pricing are of additional importance today} 
because of the widely publicized correlation between price rigidity and inflation | 
This subcommittee recently heard from some of the Nation’s leading economists 
that so-called administered prices or any form of price rigidity will aggravate 


18 Levy, Functional Pricing, in Lectures on Federal Antitrust Laws, 116, 126 (1953); 
note. 67 Harv. L. Rev. 294, 312-314 (1953). 

1% Hearings before the Antitrust Subcommittee of the Senate Judiciary Committee om 
Bills to Amend Sec. 2 of the Clayton Act, 84th Cong., 2d sess., 404 (1956). 

145 Kaplan, Dirlam & Lanzillotti, Pricing in Big Business: A Case Approach, 266 (1958). 
+ 1S, Rept. 2010, 85th Cong., 2d sess., 20 (1958). 

7E.g., Maguire Industries, Inc., docket 7090 (Sept. 11, 1958).: Guaranteed Parts Co, 
Inc., docket 5987 (Sept. 24, 1958): Alton Canning Co., Inc., docket 7265 (Sept. 30, 1958), 
See, also, P € D Mfg. Co. v. Federal Trade Commission, 245 F. 2d 281 (7th Cir. 1957); } 
E,. Edelmann €. Co. vy. Federal Trade Commission, 239 F. 2d 152 (7th Cir. 1956). 

1S. Rept. No. 1387, 85th Cong., 2d sess., 100 (1958). 

19 Hearings before the Antitrust Subcommittee of the Senate Judiciary Committee 0 
Administered Prices in the Steel Industry, 85th Cong., 1st sess., 632 (1957). 
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jnflation and prevent the effective application of fiscal and monetary remedies. 

Certainly, a consistent and determined anti-inflation policy is undermined by 
§. 11. Its paralyzing impact on selective price reductions is manifest. By pre- 
yenting sellers from lowering their prices in individual competitive situations, 
such legislation acts as an artificial floor on price levels and a legal prop for 
prevailing prices in an industry. Few sellers will feel eager to test the market 
with a selective competitive reduction at the risk of years of litigation with 
the FTC over the finer points of S. 11. Under the bill, legal safety is best 
assured by keeping all prices up, at the expense of the American consumer. 


CONCLUSION 


The case for S. 11 is largely based on distortions of the facts and the Supreme 
Court’s ruling in the Standard Oil case. It is predicated on elusive legal tech- 
nicalities which obscure the real threat of the bill to abolish altogether the right 
to meet competition by selective price reductions. 

Contrary to the professed aim of aiding small business, the paralyzing effect 
of such legislation on price competition is particularly detrimental to smaller 
firms. Overall, the bill can only contribute to rigid and inflationary price levels 
in industry. 

Thus, in the name of preserving competition, S. 11 would stifle it; and would 
foster monopolistic prices while professing to curb monopoly. 

Understandably, the Antitrust Division of the Department of Justice has con- 
sistently opposed 8S. 11 as contrary to national antitrust objectives. For the 
Subcommittee on Antitrust and Monopoly of the Senate Judiciary Committee 
now to approve such legislation notwithstanding its demonstrated incompan- 
bility with antitrust policies would be a historic paradox contrary to the public 
interest. 

Senator Krerauver. Mr. Cooper, would you come around: here? 
Senator Eastland sends word that you are a fine citizen. You have 
a prepared statement which will all be printed in the record. Any 
part of it that you don’t want to read will be printed. Please make 
your statement as briefly as possible. 


STATEMENT OF OWEN COOPER, EXECUTIVE VICE PRESIDENT, MIS- 
SISSIPPI CHEMICAL CORP., AND CHAIRMAN, BOARD OF DIREC- 
TORS, FIRST MISSISSIPPI CORP. 


Mr. Coorer. All right. Thank you, Senator. 

My name is Owen Cooper. I am executive vice president of the 
Mississippi Chemical Corp., whose principal offices are in Yazoo City, 
Miss. 1 am also chairman of the board of directors of the First 
Mississippi Corp., whose principal offices are in Jackson, Miss. 

The Mississippi Chemical Corp. is engaged, directly and through 
its subsidiary, Coastal Chemical Corp., in manufacturing nitrog- 
enous and mixed fertilizers which are sold to its stockholders and in 
the open market. It is owned by 9,800 stockholder-patrons located 
in Mississippi, Louisiana, Alabama and other States. Its competitors 
consist of large national concerns manufacturing fertilizer for agri- 
cultural use and also local plants with markets limited to small geo- 
graphical areas. Hence it is smaller than some of its competitors 
and larger than many of its competitors. Under the application of 
the patronage refund agreement set forth in its charter and by laws, 
the Mississippi Chemical Corp. is generally in the nature of a coopera- 
tive. 

The First Mississippi Corp. is a corporation engaged chiefly in the 
promotion, construction, and operation of industrial plants in Missis- 
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sippi and other States. Among its subsidiaries now in operation 
or in the process of construction is a plant for the extrusion of metals 
and the manufacture of radio and television condenser cans, batte 
cans, various parts for automotive and electronic equipment, ete.; 4 
plant for the manufacture of multiwall paper bags; a plant for the 
manufacture of swimming pool equipment; and a plant for the many- 
facture of anhydrous ammonia. It is cooperating with the Mississippj 
Agricultural and Industrial Board in the industrial development of 
Mississippi by providing private equity and loaned capital and other. 
wise. Its subsidiaries and related industries will be competing for 
distant markets as to most of the products manufactured. 

I am appearing in behalf of these corporations as well as person. 
ally to oppose the enactment of S. 11 which would amend the “good 
faith” proviso of section 2(b) of the Robinson-Patman Act. My 
appearance is consistent with the action of the Mississippi Economie 
Council, which represents industry generally in Mississippi, whose 
board of directors found last year that “ ‘good faith’ meeting of a 
competitor’s prices should continue to be an absolute defense to a 
charge of violation of the price discrimination provision of the Robin- 
son-Patman Act”; and it is also consistent with the action of the 
Mississippi Manufacturers Association in whose behalf a statement 
opposing the enactment of S. 11 was made before this committee on 
March 14, 1957. 

I oppose the enactment of S. 11 for the reason that it would havea 
grave adverse effect upon the industrial development of Mississippi 
and upon the particular industries which I represent. References 
herein to Mississippi industries are applicable to the corporations 
which I represent as well, in my opinion, as being applicable to all 
other industries located in Mississippi which may be similarly situ- 
ated. We are now in the midst of an effort to expedite the industrial 
development of our State. In order to do so it is necessary that small 
or large manufacturing concerns located within the State should be in 
a position to safely and effectively compete for distant markets. This 
will include the necessity of meeting in good faith an equally low price 
of a competitor in either a local or distant market. 

One way to reduce the delivered price to such markets will be the 
absorption of freight. We understand that S. 11 contains the proviso, 
“provided, further, that nothing contained herein shall be construed 
to alter the law applicable to the absorption of freight or of shipping 
charges.” Iam familiar with the fact that certain proponents of this 
legislation take the position that such proviso would permit freight 
absorption as a competitive practice under circumstances where a re- 
duction in price would not be permitted. However, we are advised by 
legal counsel that this would not necessarily follow. The basic justi- 
fication of the absorption of freight at this time is the meeting of an 
equally low price of a competitor. If this justification is removed 
then the right to absorb freight is rendered questionable. In fact on 
this point the Chairman of the FTC in a letter to the acting chairman 
of this committee dated July 6, 1956, stated the following: 

Under current section 2(b), a good faith defense offers sound legal justifica- 


tion for individual, competition-inspired freight absorption but I have grave doubt 


that sellers contemplating similar freight absorption could safely rely on the 
defensive bulwark of the proposed bill. 
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The above statement is certainly equally applicable to the present 
draft of S. 11. In addition, it is generally understood (but not with- 
out dissent) that the “price” to which reference is made in the statute 
is the actual price paid by the buyer, not the mill net received by the 
manufacturer. Hence w hether the reduction in the delivered price is 
called an absorption of freight or a reduction in the price charged, 
under the present draft of S. 11 the seller or manufacturer would be 
running the risk of a violation of the statute. 

As was said by Edward F. Howrey, chairman of the Committee on 
the Federal ‘Trade Commission, antitrust section, American Bar As- 
sociation, and former Chairman of the Federal Trade Commission 
(page 446 of the 1956 hearings before this committee) : 

* * * Absorbing freight on an individual basis is merely a phrase that is used 
for lowering the price. If you sell on a delivered price basis, or if you sell with 
freight allowed, it does not make any difference whether you take it off the 
freight or off the price of the commodity. You lower the price to meet compe- 
tition. * * * 

As was said in a letter from a majority of the members of the Fed- 
eral Trade Commission in April 1953 (quoted page 244 of said 
hearings) : 

We believe that the right to meet a lower price which a competitor is offer- 

ing to a customer, when this is done in good faith, is the essence of competition 
and must be permitted in a free competitive economy. 

A principal example of such competitive conduct is lawful competitive freight 
absorption. To deny businessmen the right to competitive freight absorption 
requires that every seller purchase from the closest supplier (or suffer the pen- 
alty of paying higher prices) and it limits each seller to those customers located 
closer to his plant than to the plant of any other seller. 

As was said by Mr. John W. Gwynne, Chairman of the Federal 
Trade Commission, in a letter to this committee (page 245 of the 
hearings) : 

Since the legitimacy of individual freight absorption increasingly has become 
a significant factor in your committee’s hearings, the jeopardy into which such 
practice would be thrown by 8S. 11 should be frankly acknowledged. 

The proposed amendment is worded in such a way that we are 
advised by counsel that it is impossible to answer with certainty its 
effect. upon competitive practices. However there is no question that 
if the amendment is adopted Mississippi manufacturers would be 
required to run a grave risk whether their reduction in the delivered 
price to meet in rood faith the equally low price of a competitor would 
be held to be freight absorption or a reduction in price. 

Many industries have come into Mississippi in past years and are 
now negotiating for the construction of plants in Mississippi upon 
the assumption ‘that when the y compete for distant markets they will 
be permitted to meet in good faith the lawful and equally low price 
of a competitor, without. being required to lower such price to all 
competing consumers. If the risk to which I later refer would arise 
from such action, I believe it would have a definitely adverse effect 
upon the industrial development of Mississippi and such result might 
be disastrous. 

We also realize that the proponents of the amendment point out 
that the wording is such that the defense of meeting a competitor’s 
price in good f: Lith is not destroyed “unless the evidence affirmatively 
shows that the effect of the discrimination may be substantially to 
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lessen competition or tend to create a monopoly in any line of com. 
merce.” ‘The inclusion of these words is small comfort to any indus. 
try located in a State such as Mississippi. At the present time if 
the manufacturing concern or other industry is of the opinion that 
it can prove that the lowering of the delivered price (whether by 
absorption of freight or otherwise) is to meet in good faith an equally 
low price of a competitor, it is justified in taking such action and 
is in a peculiarly sound position to determine whether or not such 
action by it in truth and in fact was taken in good faith. This has 
been the bulkwark of the maintenance of competition in our free 
enterprise system. This amendment, however, would require each 
industry, whether small or large, to embark in the uncertainties of 
attempting to determine whether the effect of the reduction of price 
“may be substantially to lessen competition or tend to create a mo- 
nopoly in any line of commerce in any section of the country.” Lar 
businesses may or may not have the facilities and the ability to rea- 
sonably make such determinations. Small businesses certainly do not 
have such facilities. Any business runs the risk of being subject to 
suit for treble damages, to cease and desist orders by the Federal 
Trade Commission and to litigation, each of which would be based 
upon facts not within its knowledge and not subject to be reason- 
ably ascertained. As was said by Congressman Celler in summin 
up the arguments on both sides in his presentation thereof to the 
House in 1956 (102 Cong. Rec. 9027) : 


The difficulty is that the courts have never distinguished between a sub 
stantial lessening of competition and an injury to competition with any person, 
In fact, in every case that has dealt with the Robinson-Patman amendment since 
it was passed in 1936, the courts have assumed that the two phases were synony- 
mous. Since nobody has ever attempted to distinguish these two phases, the 
effect of the bill would be to eliminate the 2(b) proviso of good faith from the 
statute altogether. This, the opponents have stated, would place the seller ina 
virtual straitjacket and deny him the fundamental right to meet competition 
which is essenial in our free enterprise economy. 


Although Jerrald G. Van Cise, committee on the Clayton Act, see- 
tion of antitrust law, New York State Bar Association, was speaking 
concerning the effect of this proposed legislation generally in the 
hearings before this committee in June and July, 1956, nevertheless 
the First Mississippi Corporation will be faced with the identical 
problem in establishing or assisting in bringing into Mississippi in- 
dustries to compete for distant markets, the problem being stated by 
Mr. Van Cise as follows: 

If the proposed amendment becomes law, how is a lawyer to determine, in a 
specific meet-competition situation, whether or not the effect of his client’s lower 
price will have a possibility of “lessening competition” (as distinguished from 
“injuring competition”) with his client’s competitors, or with his client’s cus- 
tomer’s competitors or with his client’s customer’s customer’s competitors? And 
what can a businessman do, if his lawyer cannot advise him? In situations of 
this sort, he must frequently act within hours. Is he to be told that his only 
choice is to take a chance, then see whether or not he is sued by the Federal 
Trade Commission, or, even worse, for treble damages by one of his competitors, 
or one of his customers? 

As was said by Donald J. Hardenbrook, vice chairman of the indus- 
trial problems committee of the National Association of Manu- 
facturers (p. 263 of said hearings) : 


In short, a seller would be compelled to perform the functions of the Trade 
Commission and the Supreme Court, whose decisions are seldom unanimous, 
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pefore he could run the risk of trying to keep a customer through good-faith con- 
cessions in price. As a practical matter, therefore, the good-faith defense would 
be completely ineffectual since before a seller could arrive at the judicial judg- 
ments the law would require, his customers would probably have been lost. 

So far as I know, the committee does not have before it a proposal 
to amend S. 11 so as to affirmatively approve the use of freight absorp- 
tion in proper competitive situations. It is my understanding that 
such proposals were originally embodied in certain parallel bills for- 
merly introduced in the House and Senate. However, even if freight 
absorption were to be affirmatively permitted by proper amendment, 
nevertheless an industry located in Mississippi and competing for 
distant markets would be permitted to compete to the extent of the 
freight involved only. Thereafter such industries would be at the 
mercy of their competitors in price raids with no ability to save a 
yaluable customer by meeting in good faith the equally low price of 
a competitor without, at the same time, lowering its price to all com- 

ting consumers. 

Although there would be a limited protection in the principle that 
the requirement to lower the price to meet the equally low price of a 
competitor must be made to competing consumers only, nevertheless 
when distant markets are involved under the present national competi- 
tion of most consumer markets, an additional risk arises in the attempt 
by the local manufacturing concern to determine which consumers 
actually are in competition with each other. The manufacturer in 
Mississippi may decide that its customer in Chicago is not in com- 
petition with its customer im Philadelphia. This may be a bona fide 
conclusion on the part of the Mississippi manufacturer. Neverthe- 
less, it may be a fact that such consumers are actually in competition 
with each other. If so, a failure to lower the price in both Chicago 
and Philadelphia in meeting competition in Philadelphia alone may 
constitute a violation of the statute as amended by S. 11. 

The above determination is not required under the present law. The 
only requirement here under the present law is to determine whether 
the Mississippi manufacturer is acting in good faith in lowering its 
price to meet the equally low price of a competitor offered to the eus- 
tomer of the plant in Philadelphia. This is a relatively simple deter- 
mination. The executive head and attorney for such industry can 
review the facts and decide whether an action taken to meet such com- 
petitor’s price would in truth and in fact be in good faith. Beyond 
this determination the manufacturer is not required to go. The pro- 
posed legislation would open a Pandora’s box of determinations which 
must be made upon facts unknown and unknowable to the small manu- 
facturing plant in Mississippi, upon which will depend whether there 
is a violation of the statute with possible liability for treble damages 
and possible litigation by the Federal Trade Commission. 

Senator Krrauver. Thank you very much, Mr. Cooper. 

Any questions? 

Mr. Cuumpris. No; thank you, Mr. Chairman. 

Senator Keravuver. Thank you, Mr. Cooper. 

Mr, Coorrr. Thank you. 

Senator Kerauver. The next witness is Mr. Strobel, representing the 
Associated Farmers of California, Inc. Mr. Strobel, we are glad to 
have you with us. Were you with us before? 
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Mr. Srroset. I was here in 1957, sir. 

Senator Kerauver. We will make reference to your testimony in 
1957 so that it can be referred to easily. 

(Mr. Strobel’s testimony appears on p. 851 of the 1957 hearings.) 

Senator Kerauver. You come from a very wonderful farming see. 
aa I know Fresno. As a matter of fact, I have some relatives out 
there. 

Mr. Srrozeu. We think it is very fine, thank you. 

Senator Keravver. All right, Mr. Strobel, you may proceed. 


STATEMENT OF H. L. STROBEL, DIRECTOR, ASSOCIATED FARMERS 
OF CALIFORNIA, INC. 


Mr. Srroset. Mr. Chairman and gentlemen of the committee, my 
name is H. L. “Hank” Strobel. Iam a farmer from Fresno County, 
Calif., and I have no source of income other than my farm operations, 
I am a director of the Associated Farmers of California, Inc., on a 
volunteer, nosalary basis. Our association of approximately 18,000 
California farmers is a nonprofit organization. 

I appreciate very much the opportunity to appear before this com- 
mittee to discuss briefly some of the reasons why our organization is 
opposed to the passage of Senate bill 11. 

We believe that the passage of this bill would stifle and kill off, 
rather than promote competition as it is presumed to do. The protec- 
tion and welfare of the buying public depend to a large extent upon 
the ability of manufacturers and producers to find new and more 
economical means of producing and distributing the necessities of our 
everyday life. Our idea of competition is that when such an instance 
occurs, and a lower price for such articles is introduced, other manv- 
facturers should have the right to meet this competition on any basis, 
wherever found, and at any point where it is necessary. It would 
seem that this is the only way the ever-increasing spiral of higher 
prices can be stopped and a downward trend developed. 

Farmers are very large purchasers of fertilizers and insecticides, 
The increasing amount of these commodities needed to promote 
growth and control parasites presents an ever-increasing cost to the 
farmer. Also the cost of farm machinery—tractors, farm trucks, 
etc.—constitutes a major part of the cost of producing and harvesting 
of crops. The constant increase in cost of machinery, in particular, 
is of real concern to farmers throughout the country. The increase, 
especially in machinery, has in many cases doubled in the last 12 years 
and apparently the end is not yet in sight. 

I would like to cite as an instance where this legislation might be 
harmful, the case of a local dealer in any of the commodities used by 
the farmer where a competitor came in and offered a lower price. In 
order to retain a valued customer, the local dealer would meet this 
competition. However, fear of this legislation might deter and even 
permanently stop such action on his part because of the widespread 
effect it could have on his entire operation. 

Of course, buyers would like lower prices; but this bill will prevent 
price reductions, and individual price reductions, and general price 
reductions will be postponed by a seller until his losses of sales over: 
balance the cost of an areawide price cut. And so, the bill will hinder 
instead of help in the lowering of prices. 
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Senator Kerauver. While you are talking about that example, let’s 
see at least what I, as one of the sponsors of the bill, think about it. 
Suppose International Harvester had three customers in Fresno and 
lowered its price to one to meet some kind of competition. This 
customer is in competition with the other two, and it came to the point 
where the two others might be badly damaged, or put out of business. 
It would be the intention of this bill to require International Harves- 
ter to lower its price similarly to the other two customers. Do you 
think that is a bad idea ? 

Mr. Srrozet. Senator, I am not going to question the intent of the 
legislation. Perhaps it would be desirable. This is what I am afraid 
would happen. For instance, I have bought International Harvester 
machinery since 1916. Now, what we are discussing, and the point 
that we are arguing in this bill is that if the Caterpillar Tractor comes 
out and makes me an offer of a similar tractor that the International 
Harvester is furnishing me at a lower price, we argue the Inter- 
national dealer dealing with me should be able to meet that competi- 
tion without having to extend that price reduction throughout the 
entire area of his operations, because if he had to do that, he would 
let me go, and there would be no reduction. He would let the Cater- 
pillar Tractor Co. take my business and he would retain his business 
over the large area that he operates in, because it would not be eco- 
nomically sound at one time for him to make that entire reduction. 

Senator Kreravuver. If the dealer accepted the lower price from In- 
ternational, you would expect him to lower the price to the purchaser, 
wouldn’t you ? 

Mr. Srrovev. If the dealer accepted a lower price from the Inter- 
national Harvester Co. ? 

Senator Keravuver. Yes. 

Mr. Stroget. Yes; he would have to. In order to keep his business, 
he would have to lower the price throughout the area. 

Senator Keracver. Well, no, I am talking about a situation, say, 
in which you are dealer A, and you received a lower price from Inter- 
national than dealers B and C. You, as dealer A would lower your 
price to the farmer ? 

Mr. Srrosen. Yes, sir. 

Senator Keravver. Then what would happen to dealers B and C? 

Mr. Strozer. Well, do you mean from a wholesale angle, or retail 
angle ? 

Senator Kerauver. The wholesale angle. 

Mr. Strosev. I am not competent to argue just what happens, but 
I would imagine that B and C would apply to International Harvester 
Co. for the same reduction that they had given A. They would 
naturally have to come and give B and C the same price they gave 
A, or they would lose their business. 

Senator Keravuver. Don’t you think that International ought to 
give dealers B and C the same lower price so that they could sell to 
the farmers more cheaply, too? 

Mr. Srroset. Well, it would depend entirely on the conditions in- 
volved, and the circumstances involved, I would think. The indi- 
vidual operations might be different, and their dealings might be en- 
a different from B and C. A might be entirely different from 

and C. 
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Senator Krravuver. Do you think it is better to allow Internationa] 
to give dealer A a special low price so that he can sell to the farmers 
at a reduced price and not extend the same low price to dealers B and¢ 
if it is necessary to prevent substantial lessening of competition 

Mr. Srropet. Well, I would say that in that case, if B and C Were 
in direct competition with dealer A, the International Harvester Qy 
would have to, in the course of time, give them the same price ag they 
gave the other or somebody else would get their business. 

Senator Keravuver. That is what this bill tries to accomplish. 

Mr. Srroset. It may be what it tries to accomplish, Senator, byt 


sometimes the intent of these bills, they lose track of what the pro- | 


ponents of these bills, or the men who pass these bills, whoever ad. 
ministers them and puts them into effect loses sight of what you in. 
tended, and it doesn’t work as you intended it to work. 

Senator Krravver. All right, sir. Go ahead. 

Mr. Strroset. We believe that the best interest of our country has 
always been served by the promotion of private enterprise. A short 
time back there was a considerable decline in the economy of oy 
country. Industry was forced to curtail operations, men were laid 
off and a great deal of concern as to our immediate future was voiced 


by everyone. Now that we are working our way out of this condition | 
we feel that any legislation to further hamper the ability of busineg | 


to carry on in a normal way would be harmful rather than beneficia] 
to the best: interests of our country. We are fearful that the enact. 
ment of this legislation would have the same result as similar attempts 


, 
i 
| 


to help us have had in the past, where hands that reach out to help 


us—push rather than pull. 

Senator Krrauver. Thank you very much, Mr. Stobel. Senator 
Hart, do you have any questions? 

Senator Harr. No. 

Senator Kerauver. Any questions? 

Mr. Pecr. No, thank you, Mr. Chairman. 

Senator Krrauver. Thank you. Mr. Stobel, for testifying. 

Mr. Srroset. Thank you, Mr. Chairman. 


Senator Krravuver. Mr. William R. Spaur, Eaton Metal Products | 


Co., Denver, Colo., will you come around. 

Mr. Spaur, Senator Allott speaks very highly of you. I know you 
will be glad to have that commendation. 

Mr. Spaur. Yes, sir. 

Senator Krravver. I don’t believe you have appeared before the 
committee before. 

Mr. Spavr. No, sir. 

Senator Krravuver. We have your statement, sir. It will all bk 


printed in the record, and any part you wish to read or refer to, you | 


may do so. 


STATEMENT OF WILLIAM R. SPAUR, DIRECTOR, PURCHASES AW | 


TRAFFIC, EATON METAL PRODUCTS CO. 


Mr. Spacer. Mr. Chairman and members of the committee my name | 
is William R. Spaur. I am director of purchases and traffic for | 
Eaton Metal Products Co., the general office of which is in Denver, | 
Colo. Ihave had 16 years’ experience in purchasing in the steel fabri- | 
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eating and industrial manufacturing and distributing fields. From 
1943 until 1945 I was project purchasing agent of Pittsburgh-Des 
Moines Steel Co. at Moffett Field, Calif. I then went with the Win- 
ter-Weiss Co. in Denver, whose business is the manufacture and dis- 
tribution of transportation and industrial equipment. I became head 
of their purchasing department in 1945. In 1957 I went with Eaton 
Metal Products Co. in my present capacity. I am a past president 
of Purchasing Agents’ Association of Denver and I am currently a 
member of the board of directors. I served as national director from 
the Denver association to the National Association of Purchasing 
Agents. I am ont appearing here, however, on behalf of either the 
Denver or the National Association but as a representative of my 
company. 

Eaton Metal Products Co. is a fabricator of metal products, manu- 
facturing steel tanks and culverts and engaging in special steel sheet 
and plate fabrication. In addition, Eaton acts as a wholesaler for 
brass goods, meters, and a number of other products. 

Although Eaton Metal Products Co. has plants in Denver; Albu- 
querque, N. Mex.; Salt Lake City, Utah; and Billings, Mont.; it is 
arelatively small company. We employ approximately 400 employees 
in our 4 plants with a sales volume for 1958 of approximately $7 
million. The company is typical of many small metal fabricators 
throughout the country and, [ think, typical of many other kinds of 
medium and small businesses. 

As director of purchases, it is my assignment to purchase for Eaton 
the raw materials which it uses in fabrication, the finished products 
which it resells as a jobber and all of the many other commodities 
which the company buys. Annual purchases are in the neighborhood 
of $3,500,000. 

It is in my capacity as a purchasing agent that I want to discuss 
Senate bill 11. I am nota lawyer and I cannot discuss the legal rami- 
fications of the matter. However, I have discussed the bill with my 
company’s attorneys and as a result, have concluded that it would 
seriously injure my company particularly in the area of purchases. 

As explained to me by our attorneys, S. 11 is designed to abolish, or 
at least to limit, the right of a seller to meet competition in good faith. 
As a buyer, I foresee very serious consequences. 

In performing my duties for Eaton Metal, I necessarily rely on 
the existence of competition between suppliers to assure that the goods 
which I buy are of satisfactory quality and are supplied at the lowest 
reasonable prices. If, through legislation, competition between sup- 

liers is prevented, or even limited, I will be less able to perform my 
job adequately. 

Perhaps industries which are located in the Rocky Mountain States 
are even more aware of the necessity for competition between sup- 
pliers than those in some other parts of the country. We have rela- 
tively few suppliers located near at hand and we must count on 
obtaining a large portion of our raw materials and manufactured 
goods from great distances. If S. 11 impedes nationwide marketing, 
we in Denver, and other Rocky Mountain areas, will suffer severely. 

Let me give you some examples from my own experience. 

My company buys steel plates and sheets which we use in fabricating 
tanks and special products. There is one steel mill in the Rocky 
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Mountain area located in Utah. If steel mills located in other areas 
of the country could not sell in the market now served by the Utah 
plant, we, in that area, would be completely dependent upon a single 
supplier. Today, however, a mill in California will ship plates and 
sheets into our area and sell them at prices competitive with the Utah 
plant. This means that as purchasing agent for my company, I have 
a choice of suppliers. Whether I choose to split my business between 
them or not, the mere existence of an additional competitor in the 
market means that my company is assured of good quality, reasonable 
prices, and improved service. 

A very similar example exists in the Denver area. A large manu- 
facturer of rubber goods has a plant in Denver. My company pur. 
chases large quantities of rubber hose, in part, from this source. Hovw- 
ever, we also purchase hose from manufacturers located in other parts 
of the country, in some instances as far away from Denver as New 
Jersey. These more distant manufacturers are now able to sell in the 
Denver market at a price which competes with the prices charged 
there for the same products. Again, if this competition were pro- 
hibited, our company, and others located in the Denver area, would be 
dependent upon a single supplier with the disadvantages that any 
purchasing agent knows are attendant upon that situation. 

Let me give you one last example. My company acts as a whole- 
saler of what is called in the trade “brass goods.” This line of prod- 
ucts includes valves, couplings, vents, nozzles and similar products, 
There is no manufacturer of brass goods in the Rocky Mountain area 
and we buy from widely scattered points. For example, in the past 
year I have purchased brass goods for my company from suppliers in 
Cincinnati, Dubuque, Milwaukee and Kansas City. Under the law 
as it now stands, these manufacturers are free to compete with each 
other in the Denver area and we receive the benefits of this competi- 
tion. Under S. 11 some of the suppliers may. be unable to sell in 
Denver at competitive prices and our sources of supply will be limited. 

Senator Kerauver. Let we ask you why you say they would be un- 
able to sell under S. 11? 

Mr. Spravur. I didn’t say they will be unable to sell. I say there 
may be consequences that would forbid them to come into the Denver 
market. 

Senator Kerauver. What do you visualize it would be? 

Mr. Sravr. I visualize something there that might have to do with 
freight absorption, or equalization, which I will cover a bit later. If 
I may go on with my statement, I think perhaps I can clarify it for 
you, Senator. 

Senator Keravver. All right. 

Mr. Sravr. I don’t have to discuss at any length the disadvantages 
to a company that arise where it is dependent upon a single supplier 
for a particular product. Not only is the buyer then subject to an 
difficulties which may arise through interruption of the supplier’s 
production but the lack of competition soon makes itself felt. The 
quality and service tend to deteriorate and prices, if not increased, 
become relatively inflexible. On the other hand where there are 
several suppliers bidding against each other for a company’s business 
or a portion of its business, they must necessarily offer not only good 
service and quality products but realistic prices. A purchasing agent 
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who has no alternate source of supply is a purchasing agent without 
bargaining power and his company is bound to suffer. This not only 
applies to business firms but each of us in our own personal buying 
as realted to everyday living. When we are limited, for one reason 
or another, to only one store or one source, we are generally confronted 
with higher prices, poorer service and poorer quality. 

I realize that it has been called to the attention of this subcommit- 
tee that S. 11 could have very serious consequences upon nationwide 
marketing, and as a result, upon buyers and consumers in areas like 
my own which are distant from the large manufacturing centers. 
I understand that it was for this reason that the provision regarding 
freight absorption was added to the bill. I have discussed this pro- 
vision With our counsel and have been told that there is considerable 
uncertainty as to whether it makes any substantial change in the 
severity of the bill. He told me that it renders the bill inconsistent 
within itself and that, in any event, it will require years of construc- 
tion by governmental agencies and the courts before the precise mean- 
ing of the provision is clear. From a practical businessman’s point of 
view, uncertainty as to the meaning of legislation can be as bad as 
adverse legislation itself. 

But, aside from the legal aspects, I can see a problem with the 
freight absorption provision based on my knowledge of the selling 
and billing practices of suppliers. Some suppliers normally invoice 
on the basis of a price f.o.b. origin and add a separate charge for 
freight. It is this freight charge which they will sometimes absorb, 
where necessary, to meet. competition. Many suppliers, however, 
normally invoice on the basis of a delivered price, or f.o.b, destina- 
tion, with no itemization of freight charges. Under the bill, are they 
to be forbidden to reduce their delivered price to sell, for example, 
in the Denver market? This is an example of the uncertainty created 
by the provision which I can see without. the necessity for a legal 
background. 

A further problem that occurs to me is the fact that in order to 
sell in the Rocky Mountain area in competition with producers there, 
distant suppliers may have to reduce their total price by more than 
the amount of freight charges. This, I understand, there is no doubt 
about. They would be forbidden to do so. 

The problems which this bill will create go far beyond its effect 
on me as a purchasing agent. If, as seems certain, the net effect will 
be to raise the prices which I must pay for goods purchased for my 
company, my company must necessarily raise the prices of the prod- 
ucts which it sells. This means higher prices for the products which 
we sell to the consumer and higher costs to our industrial customers 
which they, in turn, must pass on to the consumer. It is difficult for 
me to see how S. 11 can be in the public interest. 

Senator Krravver. Thank you very much, Mr. Spaur. Let me 
ask you one question. You are a typical purchasing agent, and I am 
certain that you are a very good one for your company. I imagine 
you are in competition with other metal products companies in your 
area. 

Mr. Spavr. Yes. 

Senator Keravuver. In Denver. 

Mr. Spavr. Yes, sir. 
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Senator Kerauver. The Robinson-Patman Act now, and the same 
would be true if S. 11 were passed, allows people selling to you to make 
a differential based upon differences in the cost of manufacture, sale, 
and delivery, resulting from the differing methods and quantities jp 
which such purchases are sold or delivered. In other words, they 
make a cost justification, That is a part of the basic law. If you buy 
in a larger quantity, you are entitled to a lower price. Aside from 
a lower price justified by lower cost, do you think it is fair for your 
competitor to get a lower price than you do, or do you think it would 
be fair for you to get a lower price than your competitor does? 

Mr. Spavur. It depends entirely upon the situation, Senator. There 
might be quantities involved which you have already told me justified 
the lower cost. On the same basis, exactly equal basis, I don’t believe 
that either my competitor or I are that good buyers that we can induce 
anyone to give us special prices. 

Senator Kerauver. I know that what you are arguing for here ig 
the right for either you or your competitor to get a lower price that 
can be justified without also giving it to other competitors. Do you 
think that is right? 

Mr. Spavr. I am looking for free enterprise, and a chance to deal 
between suppliers. Answering your question directly, not necessarily; 
but there are too many things involved at a bargaining table on 4 
purchase or a group of purchases that enter into the picture to make 
a definite statement that one thing is fair and not something else, until 
you definitely know all the facts. 

Senator Keravver. All right, sir.. Thank you very much. Any 
questions? Mr. Peck? 

Mr. Peck. Thank you, Mr. Chairman. Mr. Spaur, I want to call 
upon your years of purchasing experience now, sir. We have heard 
from several sales persons during the last 3 or 4 days, who have testi- 
fied that the prompt decision to lower a price in order to meet an 
equally low and lawful price of a competitor is important. The ele- 
ment of prompt price decision is important. From your point of view, 
as a purchasing agent, sir, is it important that a seller, one of your 
suppliers, be able to make up his mind promptly as to whether or not 
he will meet an equally low price of another seller? 

Mr. Spavr. Absolutely. In the purchasing field, which is probably 
one of the fastest moving fields in business today, much faster than 
selling, mind you, when you are keeping even plants no larger than 
ours operating with a limited staff, speed is of prime importance. If 
you have one supplier that can’t give you a decision immediately, you 
probably have another one that can and you have to go with the sup- 
pliers, many times, who can get the job done, so to speak. 

Mr. Peck. Thank you, very much, sir. Thank you, Mr. Chairman. 

Senator Kerauver. Thank you, Mr. Spaur. 

Our next witness will be Mr. Kent Moore, independent distributor 
of petroleum products from Glendale, Calif. We are glad to have you 
with us, Mr. Moore. I have visited Glendale. You live in a very 
beautiful place. 

Mr. Moore. Thank you. 

Senator Krrauver. All right, Mr. Moore, you tell us about this 
matter. 
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STATEMENT BY KENT MOORE, INDEPENDENT DISTRIBUTOR OF 
PETROLEUM PRODUCTS, GLENDALE, CALIF. 


Mr. Moore. Mr. Chairman and members of the subcommittee, I am 
Kent Moore of 530 West Garfield Avenue, Glendale, Calif. 

I am an independent distributor of gasoline and motor oil operating 
in the suburbs of Los Angeles, Calif., and have been in business for 
myself at the same address for 20 years, 

Senator Kerauver. Do you call a distributor a jobber ? 

Mr. Moore. They are the same thing in our parlance. 

Senator Kerauver. Are you a retailer also ? 

Mr. Moore. Yes. 

Senator Kerauver. How many stations do you own and operate 
yourself ¢ é 

Mr. Moore. Oh, Some are leased and owned, and I sell to other in- 
dependent stations. There are about 35. I have the dual marketing 
role; yes. 

Senator Kerauver. All right. 

Mr. Moorr. Avocationally, for a like period of time, I have been a 
member of the faculty, marketing department, University of Southern 
California. 

Also, I am a former classmate of Senator Tom Kuchel. 

Senator Keravuver. I know you will be glad to see your old class- 
mate while you are here. 

Mr. Moore. However, I didn’t presume on his friendship to ask to 
be introduced. I know he is busy. 

As a small business owner, I am sure that I express the feelings of 
thousands of others in my category when I offer our thanks to the 
chairman and his subcommittee for their thoughtful attention to legis- 
lation which has as its purpose a helpful bearing upon American small 
business—certainly a neglected segment of the electorate. 

It is, therefore, with genuine regret that despite the good intentions 
of relief for small business believed to be inherent in S. 11, I am 
forced to declare that in my opinion S. 11 will be harmful to small 
business rather than giving the aid which is so well intentioned. 

The position I express is also that adopted by the trade association 
called California Petroleum Marketers Council, of which I am a past 
president and current board member. I have a resolution from that 
group on this subject, which I shall file with the subcommittee. 

In my considered opinion, based upon extensive experience in com- 

ting with large companies, S. 11 would be harmful to me by greatly 
andicapping my ability to react to changing market conditions. It is 
the capacity of small business, in competition with large ones, to move 
faster, and with infinite attention to the needs of strictly neighbor- 
hood conditions, which keeps the large companies from overwhelming 
us. 

For example, under S. 11, big companies would be so fearful of 
breaking stringent rules that, instead of there being offered different 
prices, based upon different categories of social and economic areas, 
there would be a tendency toward uniform pricing. While uniform 

pricing may sound good, may sound like equality, it does not result 
in equality for the small businessman for the following reasons. 
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Such procedures may well result in the same blanket price for an 
entire community. Since no two companies would long operate at dif. 
fering price levels, the tendency of a law such as S. 11 would be to 
force all marketers in that community to market uniformly. This 
seems as close to socialized pricing as one could come, in that there 
would be one price to all consumers in a given area, rather than a 
penny less where low income groups live, perhaps a penny more where 
service is worth the premium, or still other prices in consideration of 
a poor street corner location as opposed to an excellent street corner 
service as opposed to self-service, trading stamps as opposed to 
advertising. 

With things as they are, when one giant company fights another, J 
generally can improvise, and stay alive. But, let one giant drop price 
everywhere in my marketing area, uniformly, and then let all the 
others with their great resources, do the same on every corner and jp 
every neighborhood situation, then I must do the same with resultin 
losses. And as a small businessman, with less variegated activities, | 
have no opportunity to make up these losses. 

In the present day of big business, big taxes, big unions, and small 
profit margins, the big company can survive any pricing catastrophe, 
and in such event can adopt policies which cover the bad with the 
good. In my case, should a big company adopt a policy which would 
means some catastrophic, but uniform, pricing policy for my area, I'd 
be finished. 

Competition in our business is grueling, but I have no complaint 
to make about it. It may seem to the well-intentioned that uniformity 
of competition would benefit me; the truth is it would rob me of my 
present opportunity to meet competition. 

If we’re going to maintain a strong national economy, we should 
have laws that encourage the small businessman to rise above 
mediocrity. 

I am satisfied with the law the way it isnow. It permits me to meet 
competition fairly and squarely, and in good faith. 

Thank you. 

Senator Kerauver. Mr. Moore, thank you for a very concise state- 
ment. Your resolution will be printed as a part of the record, 

Mr. Moore. Thank you. 

(The resolution referred to is as follows :) 


S. 11—RESOLUTION BY CALIFORNIA PETROLEUM MARKETERS COUNCIL 
(Taken from minutes for June 23, 1956, Monterey, summer meeting) 


Resolved, That S. 11 is an unsound regulation of freedom of enterprise. It 
would erect a barrier of fear against the right to meet competition swiftly with- 
out the necessity for legal consultation; it attacks an operational principle so 
fundamental to an authentic national antitrust policy that if it is abridged 
through the development of uncertainties as to how competition may be “less- 
ened,” such abridgment would force some elements of our economy either to 
eartelize or to helplessly protect the inefficient. 


Senator Krrauver. You have been in the jobber-retail business for 
20 years? 

Mr. Moore. Twenty. 

Senator Keravuver. Whom do you get your gasoline from? 

Mr. Moore. A company called Hancock Oil Co. They are refiners, 
independent refiners. 





8.1 








dif. 
st 
his 


1ere 


ere 
n of 
ner, 
| to 


rr, I 
Tice 


d in 
ting 
as, I 


mall 
Phe, 

the 
ould 
I'd 
aint 
mity 
f my 


ould 
bove 


meet 


ie. It 

with- 
ple s0 
ridged 


her to 


33 for 


iners, 


ee ee ee 


AMEND CLAYTON ACT 257 


Senator Keravuver. Is that a brand that sells at a lower price? 

Mr. Moore. Generally speaking; yes. 

Senator Kerauver. With a 2-cent differential ? : 

Mr. Moore. Generally, it is 2 cents; sometimes more, and sometimes 


Senator Kerauver. You say it is necessary for you to be able to sell 
to your customers at different prices? 

Mr. Moore. Quite often, quite often. 

Senator Kerauver. Does another jobber there handle Hancock 
roducts, too ? 

Mr. Moors. Not in my particular area. There may be, 5 miles 
away. 

stor Kerravuver. Does Hancock give you a different price than 
it gives him ? 

Mr. Moore. I don’t know. I hope not. I will amend that. Under 
certain circumstances, they may. Those circumstances have to do 
with volume buying, spot buying, and so forth. If they are meeting 
prices in good faith in those territories in which they are having a gas 
war, they would certainly be selling it differently, and I would sym- 
pathize with that attitude. 

Senator Keravuver. He is not directly in competition with you? 

Mr. Moore. No; not under that same brand name. 

Senator Kerauver. Suppose Hancock had another retailer-jobber in 
Glendale who was directly in competition with you. Do you think, 
aside from the exceptions in section 2(a), that it is fair and in the 
public interest for one of you to pay a higher price than the other? 

Mr. Moore. Senator, that is wholly hypothetical. They wouldn’t 
have one in the first place, but if they did, and that distributor or 
jobber had some advantage that he could buy faster, or in larger 
quantities, or was more capable than I, perhaps he deserved it. T 
might not like it, but he might deserve it. 

Senator Kreravuver. You are a professor and are used to talking 
about hypothetical cases. Aside from those justifications, do you 
think that there ought to be a difference in price? 

Mr. Moore. I don’t know about that. All I know is that I am 
speaking wholly in terms of S. 11. Insofar as S. 11 is concerned, I 
know the major oil companies don’t want it. That is what I hear. 
[Laughter.} And I don’t want them to have it. I wouldn’t like 
them to have S. 11 as a weapon. Here is an interesting thing; it is 
a local area thing, but you might be interested in it. I don’t want 
to suffer from a price war going on in Bakersfield, and if the major 
oil companies think they have to fight in Bakersfield, I don’t want to 
have to market in Glendale 

Senator Kerauver. How far is Bakersfield from Glendale? 

Mr. Moorr. Seventy-five miles. 

Senator Keravuver. The service stations are not in competition be- 
tween those two cities, are they ? 

Mr. Moore. In California, competition is close as far as we drive. 
It depends on the size of the area. I understand from what I have 
been able to read about it, nobody knows what the area is going 
to be; if you want to limit it to Glendale, that’s fine. If you want to 
limit it to Pasadena and the San Fernando Valley, and soon. In the 
S. 11 price situation, covering large areas, that would be very hurtful. 
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Senator Keravuver. Any questions to Mr. Moore, Senator Hart? 

Senator Harr. No. 

Senator Krerauver. Mr. Peck? 

Mr. Peck. No; thank you, Mr. Chairman. 

Senator Keravver. Thank you very much, Mr. Moore. 

Mr. Moore. I thank you. 

Senator Keravuver. Mr. Finkelstein, how long will your statement 
be? 

Mr. Finxexstern. I haven’t got a statement. 

Senator Kerauver. How long do you think it will take you? 

Mr. Frnxetsretn. About 3 minutes. 

Senator Keravver. All right, sir, come around and we will hear you 
before lunch. 


STATEMENT OF MAX FINKELSTEIN, PRESIDENT, 
MAX FINKELSTEIN, INC. 


Senator Kerauver. Mr. Max Finkelstein? 

Mr. Finxetstern. That is right, sir. 

Senator Kerrauver. President of Max Finkelstein, Inc., Long 
Island City, N.Y. 

Mr. Frnxetsrern. That is right. 

Senator Kreravuver. You do not have a statement you want to put 
in the record ? 

Mr. Finxerste1n. No; I haven’t got a statement. I just put 
down some notes. 

I am Max Finkelstein. I am president of Max Finkelstein, Ine, I 
am an independent tire dealer, jobber, and distributor, and a retailer, 
I do over $2 million worth of business a year. We sell in New York, 
Jersey, Birmingham, Ala., St. Louis, Philadelphia, and so forth. We 
have about 1,200 dealers consisting of wholesalers, recappers, tire 
stores, accessories stores, gas stations, auto repair shops. I have been 
in business for 38 years and started in flat fixing. 

I read in the Journal of Commerce and in the U.S. Chamber 
Bulletin about this S. 11, and I called up my lawyer and I asked him 
about this law, and he couldn’t give me a straight answer. [Laughter,] 

I then called Mr. Reeve of the United States Rubber Co. and I asked 
him about the same and I told him my problems, and he says, “If you 
feel that way, Max,” he says, “why don’t you go down and tell it to 
the boys?” And that’s why Iam here. [Laughter. ] 

Senator Keravuver. All right, we are the boys. 

Mr. Finxetstern. We cannot sell all our accounts at the same price 
because some of our dealers have to resell it and some of them must 
meet the competition, to stay in business. We don’t make price, we 
meet competition. I also read in the NTDRA, that is the National 
Tire Dealers and Retreaders Association, Inc., of which I am a mem- 
ber, and they said that all members are in favor of this bill and I am 
not. Out of my 1,200 accounts, I would like to say that there is about 
10 or 15 accounts that belong to this organization out of this 1,200. 
If this law is passed, I wouldn’t know how to run my business. 

So, without having legal troubles, God knows we have enough of 
them now, I believe if this law is passed, you are doing more harm to 
the small businessman because dealers of my type service these small 
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accounts, help them with their problems, give them credit, hold sales 
meetings, and carry $300,000 or $400,000 worth of stock which they 
ean draw on at any minute. We do business in good faith, here. 
And that is all I have to say to you. 

(Laughter. ) 

Senator Kerauver. Thank you very much, Mr. Finkelstein. 

Mr. Dixon. Mr. Chairman, may I ask Mr. Finkelstein a question ? 
You say you do about $2 million a year? 

Mr. FrxKetstetn. $2 million or more. 

Mr. Dixon. You are high up in the discount bracket ? 

Mr. Finxestein. Buying on that quantity, you get about 40 per- 
cent off list. We sell tires at 25 off list. We forget the list and take 
the cost price and take a profit. 

Mr. Dixon. Do you know of anybody in New York that buys more 
cheaply than you do? 

Mr. Finketstrein. I don’t know about the other fellow’s business. 
[have got problems of my own. 

Mr. Drxon. You buy from everybody ? 

Mr. Finxetsrei1n. I am a Goodyear distributor, a U.S. and Good- 
rich distributor, a Seiberling distributor. 

Mr. Dixon. And, of course, you resell ? 

Mr. Finketstein. Resell through all types of accounts. 

Senator Kerauver. Mr. Finkelstein, as I understand it, you resell 
to wholesalers. 

Mr. Finxersrern. Recappers, tire stores, car dealers, repair shops, 
whatever has to do with the automobile trade. 

Senator Kerauver. When you are selling to the same type of group, 
on what basis do you make differences in price? 

Mr. FinketstE1n. In some accounts, we make as high as 10 percent 
and some as low as 3 percent, if we have got to meet competition at a 
wholesale trade. 

Senator Kerauver. What are the elements that enter into a dif- 
ferential in your prices? 

Mr. Finxetstern. When your company has a price, about 30 off 
the list, or off the minimum price, and that is about the going price to 
dealers. Now, above that, all your trimmings, and carloads, and 
shipments, cash discount, and bonuses, equal about 10 percent. That 
is what we try to work on, to get all the trimmings that go with it. 
But competition don’t let you do that, and they cut some of your 
bonuses back, and wherever we have to meet it, we have got to meet it. 

We have an operation that costs $900 a day to operate. We have 
to do business every day. This law tells us we can’t, and it is like 
telling us to swim in the channel and tie our hands. (Laughter.) We 
We can’t move. I wouldn’t know how to operate business. 

It isn’t me alone. I think all jobbers, and our distributors are 
working on the same basis. I have increased my business from noth- 
ing to an organization now, and I have been increasing it every year 
from anywhere to 5, 714, to 10 percent of my business. 

Senator Kerauver. How many people do you have working for you ? 

Mr. Finxersretn. About 24 employees. 

Senator Kerauver. All right, any questions, Mr. Peck? 

Mr. Peck. No, thank you. 

Mr. Finxetstern. All right. 


89738—59——_-18 








260 AMEND CLAYTON ACT 


Senator Kerauver. Thank you very much. 

I think we had better stand in recess now until 2: 30 p.m. 

(Thereupon, at 12:20 p.m. the subcommittee recessed to reconvene 
at 2:30 p.m. of the same day.) 


AFTERNOON SESSION 


Senator Harr. The committee will be in order. 

Senator Kefauver, the chairman, is delayed for a few minutes and 
has asked that we begin. 

Our first witness this afternoon is Mr. Harvey M. Crow, associate 
general counsel, National Association of Manufacturers. Your state- 
ment will be printed in full in the record. You can either read it or 
interpolate. 

(Representatives of the National Association of Manufacturers 
have testified previously on this legislation. The testimony of Don- 
ald J. Hardenbrook, vice chairman of the industrial problems com. 
mittee, appears on page 261 of the 1956 hearings, and that of Cole 
G. Parker, chairman of the board, appears on page 719 of the 1957 
hearings. ) 

Mr. Crow. That is fine Mr. Chairman. I would like to read it, 
It is somewhat of a technical nature, and I would rather read it, if 
you don’t mind. 

Shall I go ahead ? 

Senator Harr. Yes, sir. 


STATEMENT OF HARVEY M. CROW, ASSOCIATE GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF MANUFACTURERS 


Mr. Crow. My name is Harvey M. Crow. I am associate general 
counsel for the National Association of Manufacturers. I have been 
authorized to appear today on behalf of that association with respect 
to S. 11 and S. 138, both of which propose to amend the “good faith” 
proviso of section 2(b) of the Clayton Act as amended by the Robin- 
son-Patman Act. 

The NAM is a voluntary membership corporation with over 20,000 
members from all sizes and types of manufacturing industry. The 
great majority of those member companies come within the generally 
accepted definitions of “small business.” In fact 83 percent of the as- 
sociation’s members have 500 or fewer employees. Actually, there- 
fore, the NAM is the world’s largest association of small manufac- 
turers. As such, the association has an interest in the bills under con- 
sideration. 

The membership of the NAM firmly believes that the public interest 
is best served by the preservation of effective competition which has 
traditionally proven to be the basic regulating and directing force in 
oureconomy. Free and open competition has priven its worth in pro- 
viding products to the consuming public at the lowest possible prices. 

Accordingly, we believe that individual sellers should be assured of 
and protected in the freedom to meet price and other forms of com- 
petition and not be placed in an economic straight jacket as we be- 
lieve S. 11 would do. 
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Our views in opposition to S. 11, and other similar proposals, have 
been presented in rather complete detail in past hearings. For ex- 
ample, just about a year ago, Mr. Cole Parker appeared before this 
subcommittee on behalf of the NAM. At that time, he expressed the 
association’s concern that, by reversing the Supreme Court’s Standard 
Oil decision, enactment of S. 11 would deprive sellers of their present 
right to meet in good faith a competitor’s lower price. (Hearings 
before Subcommittee on Antitrust and Monopoly, Senate Committee 
on the Judiciary, 85th Cong., March 27, 1958, p. 719, et seq.) 

Consequently, I shall not repeat the views previously expressed ; 
rather, I shall discuss some of the reasoning which seems to have 
prompted the sponsors to introduce S. 11. 

In supplemental views contained in Senate Report No. 2010, 85th 
Congress, 2d session, sponsors of S. 11 stated: 

Our reading of the legislative history of the Robinson-Patman Act against the 
packground of previous congressional efforts to curb price discrimination indi- 
cates to us that Congress in passing that statute definitely did not intend that 
good faith should be a complete defense to a charge of price discrimination 
(p. 9). 

The same report also states that the Senate inserted the original 
Clayton Act “meeting competition” proviso in the Robinson bill— 
while the House Judiciary Committee reported the Patman bill with a section 
substantially identical with the present section 2(b). 

This statement is accurate as far as it goes. What it fails to point 
out is that the Senate adopted two “meeting competition” provisos. 

The first of these, offered by Senator McNary on April 30, 1936, 
was directed to the so-called Borah-Van Nuys amendment, which is the 
present section 3 of the Robinson-Patman Act, and was cast in the 
same language as the “meeting competition” proviso of the original 
Clayton Act. Senator Van Nuys accepted the amendment and stated: 

I think the amendment proposed by the Senator from Oregon is in entire keep- 
ing with the intendment of the so-called Borah-Van Nuys amendment. I think 


it is in the bill already without his amendment, but his amendment would clarify 
the situation. 


It was the McNary amendment, therefore, from which the Senate 
conferees receded—not the second Senate amendment which was of- 
fered by Senator Moore of New Jersey. Senator Moore’s amendment 
was adopted on April 30, 1936, the same day, and was incorporated in 
the Robinson-Patman Act as section 2(b). Senator Moore stated, in 
part: 

The amendment merely provides that if they charge more to one person than 


to another, or are accused of discrimination, they shall have a right to prove 
justification. 


Senator Robinson stated with reference to the Moore amendment 
that he— 


could see no objection to its incorporation in the bill so that the conferees may 
consider it along with the McNary and Austin amendments which have hereto- 
more been agreed to. 


There is nothing in the Senate debate which would indicate that 
Senator Moore’s amendment was intended to have any meaning dif- 


ferent from that given to section 2(b) by the Supreme Court in the 
Standard Oil Case. (340 U.S. 231.) 
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With respect to the “good faith” proviso in the House bill, which 
was the same as the Moore amendment in the Senate, the House Judici- 
ary Committee stated: 

This proviso represents a contraction of an exemption now contained in section 
2 of the Clayton Act which permits descrimination without limit where made 
in good faith to meet competition. It should be noted that while the seller ig 
permitted to meet local competition, it does not permit him to cut local prices 
until his competition has first offered lower prices, and then he can go no 
further than to meet those prices. If he goes further, he must do so likewise 
with all his other customers, or make himself liable to all of the penalties of 
the act, including treble damages. In other words, the proviso permits the seller 
to meet the price actually previously offered by a local competitor. It permits 
him to go no further. (H. Rept. No. 2287, 74th Cong. 2d Sess. 16). 

Certainly there is no intimation in that statement by the House 
Judiciary Committee that the “good faith” defense was to be any- 
thing less than a complete defense if the accused seller was able to 
prove it. 

The sponsors of the bill also quote from a statement put in the 
Record by Congressman Utterback to support their allegation that 
Congress did not intend the “good faith” proviso to be a complete 
defense. Senate Report No. 2010 of the last session, however, does 
not quote Congressman Utterback in complete text but uses three 
asterisks to indicate a deletion. 

The portion of the Utterback statement which is not included in 
last year’s report reads as follows and relates specifically to section 
2(b), the “good faith” proviso: 

To illustrate: The House Committee hearings showed a discrimination of 15 
cents a box grated by Colgate-Palmolive-Peet Co. on sales of soap to the A. & P, 
chain. Upon a complaint and hearing before the Federal Trade Commission, 
this proviso would permit the Colgate Co. to show in rebuttal evidence, if such 
were the fact, an equally low price made by a local soap manufacturer in Deg 
Moines, Iowa, to A. & P.’s retail outlets in the city; but this would not exonerate 
it from a discrimination granted to A. & P. everywhere, if otherwise in viola- 
tion of the bill. 

Tn light of this illustration, it seems only fair to interpret Congress- 
man Utterback’s entire statement as merely expressing the opinion 
that section 2(b) “restricts the proviso to price differentials occur- 
ring in actual competition,” as pointed out by the Supreme Court 
in the Standard Oil decision. 

Tt cannot, I submit, stand as authority for the contention expressed 
in Senate Report No. 2010 (85th Cong.) that the Standard Oil de- 
cision “is a striking example of judicial misconstruction of congres- 
sional intent” (p. 9). 

The sponsors also quote from remarks made by Representative 
Patman on March 13, 1956, to the effect that in drafting section 2(b): 
“We certainly intended to eliminate the nullifying effects of this 
‘sood faith’ proviso.” That is the Congressional Record of March 
13, 1956, p. 4123. 

There can be no dispute that the purpose of section 2(b) was to 
eliminate the so-called nullifying effects of the original Clayton Act 
meeting competition proviso. This does not mean, however, that Con- 
gress intended to make good faith meeting of a competitor’s price 
anything less than a complete defense when established. Thus Rep- 
resentative Patman, asked to explain the “good faith” proviso in 
1936, stated, and I quote: 
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The phrase “equally low price” means the corporate chain will have the right 
to compete with the local merchants. They may meet competition, which is 
all right, but they cannot cut down the price below cost for the purpose of 
destroying the local man (80th Congressional Record 8235). 


In response to a further question, Mr. Patman replied: 


It (the “good faith” proviso) means they may meet competition, but not cut 
down the price below cost. It means an equally low price but not below that. 
It permits competition, but it does not permit them to cut the price below cost 
in order to destroy their competitors (80th Congressional Record 8235). 

There is nothing in these statements by Mr. Patman to indicate 
that the 2(b) proviso was to be anything other than a complete de- 
fense if an accused seller was able to carry the burden of proving 
that his price was made in good faith to meet an equally low price 
of a competitor. To read these statements as showing an intent to 
“nullify” the good faith defense is to indicate that Mr. Patman was 
seeking to mislead the Members of Congress who were concerned 
with preserving the right to compete. 

Finally, with respect to legislative history, even the dissenters in 
the Standard Oil decision concede that, and I quote: 

No definite statement appears in the committee reports that “meeting com- 
petition” is henceforth to be only a rebuttal of a prima facie case and not a 
full justification for discrimination in price. The proviso of 2(b) can be read 
as having the same substantive effect as the provisos of 2(a). The earlier 
provisos are treated by the Commission as complete defenses. 

To repeat, the sponsors of S. 11 contend, in Senate Report No. 2010 
of the 85th Congress, that legislative history of the Robinson-Patman 
Act indicates that Congress did not intend that good faith should be 
a complete defense to a charge of price discrimination. 

I submit that contention is based on an erroneous reading of the 
legislative history and that Congress did intend it to be a complete 
defense when the seller’s lower price is made in good faith to meet 
an equally low price of a competitor. 

Certainly, it seems to me, the legislative history contains no war- 
rant for the charge in Senate Report No. 2010 that in the Standard 
Oil decision the Supreme Court— 
became intrigued with the surface plausibility of new and unproved economic 
theories and took the occasion to interpret the statutory law of price discrimi- 
nation to accommodate those theories. 

The sponsors also allege in that same report that if certain decisions 
are allowed to stand, a seller charged with a price discrimination 
could avail himself of the “good faith” defense even though “he is not 
meeting the equally low price of a competitor but ‘competitive con- 
ditions’.” 

The case relied on for this allegation presumably is Balian Ice 
Cream Co., Inc. v. Arden Farms Co., 231 F. 2d 356. It is true that 
the court in that case referred to the price cuts as being designed to 
meet “competitive conditions” in the competitive market area in ques- 
tion. This reference, however, must be read in connection with all 
the facts in the case which show that Arden Farms offered its lowered 
price to all buyers in the competitive area and consequently there was 
no price differential between competing customers of Arden. 

ince there was no differential in prices offered by Arden to all 
buyers in the market area, the court indicated that “even if Arden 
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had gone beyond the technical limits of meeting the equally low price 
of a competitor,” it would not have been a violation of the statute, 

Consequently, since there was no discrimination between competi 
purchasers, there was no question of “beating” a competitor’s price 
in a statutory sense. Yet the proponents contend that the Balian 
decision holds that a seller, under the “good faith” proviso, may 
“beat,” not merely “meet,” a competitor’s price. 

Let us assume, arguendo, that in Balian the court did hold that g 
seller could legally undercut a competitor’s lower price. Such a 
ruling, in my judgment, would be clearly erroneous. This is made 
clear by the Supreme Court in its Standard Oil decision. There the 
Court stated with reference to the good faith defense: 


The defense in subsection (b), now before us, is limited to a price reduction 
made to meet in good faith an equally low price of a competitor. 


The Court also said: 


It (the defense as amended by the Robinson-Patman Act) also excludes reduce. 
tions which undercut the “lower price” of a competitor. 

Moreover, according to the Supreme Court, section 2(b) of the 
Clayton Act, “restricts the proviso to price differentials occurring in 
actual competition.” 

It is clear, therefore, contrary to the allegations made by the 
sponsors of S. 11, (1) that the good faith proviso permits a seller on] 
to meet, not beat, an equally low price of a competitor, and (2) that 
the defense is restricted to price differentials “occurring in actual 
competition.” Consequently, I submit, the Balian decision did not 
and could not change the law as laid down in section 2(b) and the 
Supreme Court in the Standard Oil Case. 

ponsors contend further that the decisions permit accused sellers 
to avail themselves of the “good faith” defense even though the 
seller’s lowered price is “not made defensively to retain a customer but 
is made aggressively to obtain one.” (S. Rept. 2010, 85th Con., 2d 
sess., p. 15.) 

This contention is apparently based on the Balian Ice Cream deci- 
sion. As I have already pointed out, however, Balian does not hold 
that a seller may discriminate between competing purchasers to ob- 
tain customers. In Balian, to repeat, the accused seller offered the 
same price to all purchasers in the competitive market area, hence 
there could be no discrimination in price. As stated by the Supreme 
Court in Standard Oil, the section 2(b) defense— 
is limited to a price reduction made to meet in good faith an equally low price 
of a competitor. 

Finally, sponsors of S. 11 contend that the “good faith” defense 
would serve to exonerate an accused seller— 


even though the practice is not an occasional or sporadic concession but is of 
a persistent and systematic nature (S. Rept. 2010, 85th Cong., 2d sess., p. 15). 


Apparently the sponsors rely on the second Standard Oil decision 
(FTC v. Standard Oil Co., 355 U.S. 396, decided Jan. 27, 1958) to 
support this contention. In first Standard Oil, the Supreme Court 
had remanded the case to the Trade Commission to make findings on 
Standard’s contention that its prices were made in good faith to meet | 
an equally low price of a competitor. 
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According to the Supreme Court, in the second Standard Oil deci- 
sion the Trade Commission “seemingly” did not contest the fact that 
Standard’s prices were made in good faith. Standard was held by 
the Commission not to have so acted, and the 2(b) defense precluded, 
because of the Commission’s determination that the prices were made 
pursuant to a price system rather than being “the result of departures 
from a nondiscriminatory price scale.” The court of appeals found 
no basis in the record for such a finding and held that Standard’s 
good faith defense “was firmly established.” (233 F. 2d 649, 655.) 

In its opinion upholding the court of appeals, the Supreme Court 
pointed out that “Both parties acknowledge that discrimination pur- 
suant to a price system would preclude a finding of good faith,” 
citing its earlier Staley, Cement Institute and National Lead decision. 
The Court stated, “The sole question then is one of fact: were Stan- 
dard’s reduced prices “made pursuant to a pricing system rather than 
to meet individual competitive situations.” 

Having concluded that the case turned on a factual issue, decided 
by the court of appeals “upon a fair assessment of the record,” the 
Supreme Court affirmed the decision below. Itstated: 

Standard’s use here of two prices, the lower of which could be obtained under 
the spur of threats to switch to pirating competitors, is a competitive deterrent 
far short of the discriminatory pricing of Staley, Cement, and National Lead, 
supra, and one which we believe within the sanction of section 2(b) of the 
Robinson-Patman Act. 

Clearly, therefore, this decision is not a holding that the good faith 
defense would be available where the pricing practices are of “a per- 
sistent and systematic nature.” On the contrary, the Supreme Court 
was affirming a factual determination by the court of appeals that 
the prices in issue “were reduced as a response to individual com- 
petitive situations rather than pursuant to a pricing system.” 

I have discussed the contentions made by the sponsors of S. 11 
only for the purpose of demonstrating that in my judgment neither 
the legislative history nor the court decisions support the allegations 
made as to what the future holds if S. 11 is not enacted into law. 

We recognize, of course, that there has been considerable debate 
both before and after the Standard Oil decision as to the meaning of 
the Clayton Act as amended by the Robinson-Patman Act. There- 
fore, I would like to summarize our views in that regard. 

First of all, it seems clear the act prohibits a seller from discriminat- 
ing in price between two or more competing customers where such 
discriminations may have the effects on competition specified in section 
2(a). In other words, to us section 2(b) contemplates that each in- 
dividual seller will offer his goods or commodities to all buyers stand- 
ing on an equal basis at the same price. 

In section 2(b) the Congress recognized the realities of our com- 
petitive system and expressly provided that a seller, acting independ- 
ently, was legally free to depart from his otherwise uniform price 
to the extent necessary to meet the equally low price of a competitor. 
As we understand it, this is the interpretation that the Supreme Court, 
in the Standard Oil case, held should be placed on the good faith 
proviso to section 2(b). 

Now, if I may, I would like to state our view as to what the “good 
faith defense” does not permit. 
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First, it does not permit a seller to “beat” a competitor’s low price, 
Neither do we conceive of the defense as permitting a seller to dis- 
criminate in price for the purpose of driving a competitor out of 
business. 

Moreover, in our judgment, the “good faith defense” does not. be- 
come available until after a lower price has been offered to a seller's 
customer by a competitor. Thus a price reduction to meet come 
tion can be employed only as a defensive measure, not offensively to 
gain competitive advantage. 

Mr. Drxon. The first two would constitute a Sherman Act viola- 
tion, would they not? In other words, you cannot violate the Sherman 
Act. You can’t beat somebody, and engage in predatory prices. That 
would be a violation of the Sherman Act. So, in the name of good 
faith, you can’t violate the Sherman Act. 

Mr. Crow. Absolutely. 

In the Standard Oil case, the Trade Commission had ruled that the 
good faith defense did not exonerate the seller where the effect of his 
price differentials was found to create a probability of competitive 
injury. iad 

The Supreme Court, however, rejected this unrealistic and unwork- 
able interpretation of section 2(b). It reasoned that, in the abbrevi- 
ated form urged by the Trade Commission, the defense would be a 
“dubious” one, and would “have such little, if any, applicability as to 
be practically meaningless.” 

Mr. Peck. In the name of good faith, you cannot violate the Clay- 
ton Act either, can you? 

Mr. Crow. If you are using “aggressively” as I am thinking of the 
term, it would probably violate section 3 of the Robinson-Patman Act 
as well as violate the Clayton Act. 

Mr. Pecx. So you cannot violate any act, to your knowledge, on 
good faith. There can only be a meeting of an equally low and lawful 
price which has been offered to a customer of yours? 

Mr. Crow. That is my understanding of the concept of the defense. 

Mr. Peck. Thank you, Mr. Chairman. 

Mr. Crow. As we understand S. 11, it proposes to do exactly what 
the Supreme Court stated the Commission’s interpretation would ac- 
complish—that is, make the defense “practically meaningless.” 

In other words, S. 11 proposes to sales away the right of a seller to 
defend himself against a price raid by a competitor or competitors. 
If Congress enacts this bill into law, it will be the first time in his- 
tory, to my knowledge, that a legislative body has legislated out of 
existence the traditional right of self-defense. 

If effective and efficient competition is to continue as the keystone 
of our economic system, a seller must be free to go into any and all 
markets and try to sell his products at the prevailing local price. By 
the same token, a seller in order to survive must be free to lower his 
price to meet a lower price offered to one or more of his customers by 
a competitor. 

In so doing, the seller is merely giving his customer a price that is 
already available to him. This freedom of action to meet competition 
in good faith, the Federal Trade Commission once reasoned— 
is not only indispensable to a competitive economy, to the protection of con 


sumers, but is an essential armament for small businessmen in their efforts to 
hold as well as develop their shares of the market. 
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In our view, S. 11 represents an unfortunate attempt to apply legal 
impediments to those very forces which have made our economic sys- 
tem the most eifective the world has ever known. 

It proposes to place restraints on free competition, and thus evi- 
dences a lack of faith in the value of competition, which is the heart 
of our national economic policy. 

We do not believe any business can compete actively and vigorously 
if it must hurdle the legal barriers which would be erected by enact- 
ment of S. 11. Accordingly, we earnestly urge the subcommittee not 
to take favorable action on the bill. 

We do, however, support the principles embodied in S. 138 which 
proposes to make clear that the good faith meeting of a competitor's 
price is a complete defense to a charge of price discrimination. 

Thank you very much. We sincerely appreciate this opportunity 
to present our views. 

Senator Krrauver. Thank you very much, Mr. Crow. Will you 
turn back to pages 6 and 7? : 

Mr. Crow. Yes, sir. 

Senator Krrauver. You were talking there about the legislative 
history of the Robinson-Patman Act. You said: 


I submit that contention is based on an erroneous reading of the legislative 
history and that Congress did intend it to be a complete defense when the seller’s 
lower price is made in good faith to meet an equally low price of a competitor. 

Tam aware of the fact, of course, that the Court in 1951 by a divided 
opinion agreed with you, but I think this is a very good place—al- 
though all of this is incorporated by reference—to put in the record 
just what did happen in Congress in 1936. So I am going to ask the 
reported to copy from the top of page 11 to almost the bottom of page 
18, from Senate Report 2010 of July 28, 1958. 

Mr. Crow. May I make a comment there, Senator ? 

Senator Krerauver. Yes, surely. 

Mr. Crow. I should just like to add that it is to that report that I 
was directing all of my remarks on legislative history. 

Senator Kerauver. Do you have a copy of the report ? 

Mr. Crow. Yes, I have. 

Senator Keravver. Turn to page 11. I am not going to read all 
of it, but it will all be copied in the record. 

It cites, of course, the fact that there had been investigations in 
the chainstores, which we all remember back in the early thirties, by 
the Congress and the Federal Trade Commission. Then it goes on 
to set forth, after these investigations, the final report of the Fed- 
eral Trade Commission which said, among other things: 

It is one thing, however, to reach such a broad conclusion on the results of 
this practice by chains in general, and quite another to prevent by legal means 
its use by some particular chain. The reason is that the Clayton Act itself 
specifically permits price discrimination in the same or different communities 
made in good faith to meet competition. 

Then the Federal Trade Commission, in recommending legislation, 
recommended that the “good faith” provision be taken out of the old 
Clayton Act entirely. Then Congressman Patman and Senator Rob- 
inson of Arkansas introduced bills in the House and Senate respec- 
tively in which the “good faith” provision was taken out entirely. 
The House Judiciary Committee reported the bill to the House and it 
passed the House with language somewhat like the present section 
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2(b). The Senate passed a bill with the language different than 
meeting in “good faith” in absolute defense. 

The two versions of the bill went to conference. The report of the 
House conferees stated : 


This language is found in existing law, and in the opinion of the conferees, jg 
one of the obstacles to enforcement of the present Clayton Act. The Senate 
receded and the language is stricken. A provision relating to the question of 
meeting competition, intended to operate only as a rule of evidence in a proceed. 
ing before the Federal Trade Commission, is included in subsection (b). 


The last quote was from the report of the House conferees, not Sen- 
ate Report 2010 (continuing) : 


The chairman of the House conferees (Congressman Utterbach) submitted an 
accompanying report clarifying the meaning of each subsection of the Robinson. 
Patman bill, which, with respect to the “good faith” proviso, stated: 

“In connection with the above rule as to burden of proof, it is also provided 
that a seller may show that his lower price was made in good faith to meet an 
equally low price of a competitor, or that his furnishing of services or facilities 
was made in good faith to meet those furnished by a competitor. It is noted, 
however, that this does not set up the meaning of competition as absolute bar to 
a charge of discrimination under the bill. It merely permits it to be shown in 
evidence. This provision is entirely procedural. It does not determine substan- 
tive rights, liabilities, and duties. They are fixed in other provisions of the 
bill * * *. If this proviso were construed to permit the showing of a competing 
offer as an absolute bar to liability for discrimination, then it would nullify the 
act entirely at the very inception of its enforcement.” 


Then Congressman Patman at that time, in making his statement on 
the floor of the House, said: 


When we drafted the Robinson-Patman Act, it was the “good faith” proviso 
above all else that we meant to correct. The legislative history of the act sup- 
ports me in this statement in copious degree. 

We certainly intended to eliminate the nullifying effects of this “good faith” 
proviso. 


He recounted the history of what had taken place in the conference 
between the House and the Senate, which finally resulted in what is 
now section 2(b). 

Similarly, the sponsor in the Senate, Senator Robinson, stated, and 
this is from the Congressional Record of April 20, 1956: 


I think the latitude would be too broad if we merely said that “nothing herein 
contained shall prevent discrimination in price in the same or different commu- 
nities made in good faith to meet competition.” The authority thus granted 
might be employed notwithstanding there was an effort to meet competition in 
wavs that would be questionable. 


And the Supreme Court, in the Staley case in 1945, talked about 
what was meant by the legislative intent: 


It will be noted that the defense that the pricing discriminations were made ia 
order to meet competition, is under the statute matter of “rebutting” the Com- 
mission’s “‘prima facie case.” 

Prior to the Robinson-Patman amendments, section 2 of the Clayton Act pro- 
vided that nothing contained in it “shall prevent” discriminations in price 
“made in good faith to meet competition.” The change in language of this excep- 
tion was for the purpose of making the defense a matter of evidence in each case, 
raising a question of fact as to whether the competition justified the discrimi- 
nation. 


Of course, 9 years after the passage of the bill, the Court found that 
the legislative intent was to make it a matter of procedure and not 4 
substantive defense. 
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What do you say about that, Mr. Crow ? 

Mr. Crow. If I may have a few minutes, Senator, I have quite a 
little to say about that. In the first ps if I recall my notes cor- 
rectly, as you went through here, the first reference was to the Trade 
Commission’s study with emphasis on the sentence that: 

The reason is that the Clayton Act itself specifically permits price discrimina- 
tion in the same or different communities made in good faith to meet competi- 
tion. 

Now that is very true. ‘That is the limiting effect, in my judgment, 
that was intended to be brought about by the Robinson-Patman Act, 
section 2(b). 

The old “good faith” defense under the original Clayton Act I 
admit, so far as I know anything about the cases at that period, did 
create what has been referred to as a loophole. I haven’t intended to 
contend otherwise. In fact, I thought I worked hard trying to make 
itclear in my prepared statement. 

More particularly the entire history of the Robinson-Patman Act 
will show that the prime concern of the Federal Trade Commission 
and the Congress was not with the meeting-of-competition defense, 
but was with the then inadequate provisions relating to quantity dis- 
counts. This was the basis of the concern about the original Clayton 
Act. 

Under the original Clayton Act all that a seller had to do to show 
a right to discriminate, so to speak, in the use of quantity discounts, 
was merely that there was a difference of quantity in sales. That was 
a complete defense under the original Clayton Act. 

Collateral to that issue and that problem, which was the one being 
dealt with by the Trade Commission and the Congress, was the good 
faith defense. You will notice of course in 2(b) of the Clayton Act 
that the defense of quantity discounts is available only to those able 
to show actual cost savings which is entirely different than the orig- 
inal Clayton Act provisions. It is an entirely different concept of 
law. 

Senator Kerauver. That is section 2(a) ? 

Mr. Crow. Did I say 2(c) ; Iam sorry. 

Senator Kerauver. Yousaid2(b). Itis2(a). 

Mr. Crow. Yes, 2(a), the good faith defense is in 2(b). 

Secondly, in your reading from the Trade Commission report, 
you stated accurately, Senator, that the Trade Commission certainly 
could have been interpreted as recommending a complete deletion of 
the “good faith” defense. But they didn’t say it should be eliminated 
as a matter of law. 

They recommended that the “good faith” defense be deleted as a 
matter of statutory language. They added specifically: 

The soundness of any extent to which present provisos would constitute 
valid defenses would thus become a judicial and not a legislative matter. 

Senator Keravuver. That is set forth here. 

Mr. Crow. I do not believe that you read it into the record, Senator. 

Senator Kerauver. I said that all of this would be copied into the 
record, 

Mr. Crow. The Senate conferees receded, as I attempted to make 
clear in my statement, from the McNary amendment, which was 
directed specifically to the Borah-Van Nuys amendment. I think 
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it is made clear by the paragraph that you yourself read, Senator, 


. 


the third sentence of that: 


A provision relating to the question of meeting competition intended to operate 
only as a rule of evidence * * *. 

ITamsorry. I am reading the wrong one. 

Senator Kerauver. Read the rest of it. 


Mr. Crow. I will. 


* * * operate only as a rule of evidence in a proceeding before the Federa} 
Trade Commission is included in section 2(b). 


The first sentence is the one I am looking for: 


This language is found in existing law, and in the opinion of the conferees jg 
one of the obstacles to enforcement of the present Clayton Act. 

That is very true. Senator McNary offered an amendment to the 
Borah-Van Nuys amendment with the precise language of “good 
faith in meeting competition” in the original Clayton Act. 

That, Senator, is directed at what is now section 3 of the Robinson- 
Patman Act. That is the provision that the Senate conferees receded 
from. 

They did not recede from the Moore amendment which was adopted 
the same day, which is the identical language to the present section 
2(b) on the “good faith” defense. 

Senator Keravuver. I think if you will look at it, you will find that 
the Senate adopted the same language insofar as the “good faith” 
defense was concerned. It was in the Clayton Act before the new 
legislation came up. That is what it said, “The language found in 
existing law.” ‘Then it says, “The Senate receded, and the language 
is stricken,” and in lieu of that put in something else. 

Mr. Crow. Just to drive the point into the ground, perhaps. The 
Senate receded from the McNary amendment, Senator, and not the 
Moore amendment. 

Senator Keravuver. If you read what it says, it is: 

This language is found in existing law, and in the opinion of the conferees is 
one of the obstacles to enforcement of the present Clayton Act. The Senate 
receded, and the language is stricken. The provision relating to the question 
of meeting competition, intended to operate only as a rule of evidence in a 
proceeding before the Federal Trade Commission, is included in subsection (b)— 
not section 3 of the Clayton Act. 

Mr. Crow. They were referring to a different provision, Senator. 
Since we have apparently such a disagreement, would it be unfair to 
request that the entire report of the House conferees on the Robinson- 
Patman Act be included in the record at this point? 

Senator Krrauver. We will put the entire conference report in the 
appendix of the record. 

(The report referred to may be found on page 476.) 

Senator Krerauver. What do you think about the statement in the 
Staley Manufacturing Co. case ? 

Mr. Crow. If I may, I will get to that. 

On your point as to the Senate receding from an amendment, we 
seem to have a difference of opinion as to which amendment they 
receded from. However, I think equally good authority, if not bet- 
ter authority than the report, of the House conferees on the Robinson- 
Patman Bill, when they are dealing with two different amendments 
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enacted by the Senate, both dealing with the “good faith” defense, I 
think that the better authority for what is intended by the existing 
language of section 2(b) is contained in the report of the House 
Judiciary Committee, which I included in my prepared statement 
here. 

It seems to me that the only way you can read the report of the 
House Judiciary Committee is that they intended that any seller, 
accused of making a price discrimination, has the right to meet his 
competition so long as he does not undercut that competition. I be- 
lieve that is the only fair import that can be read into the excerpt 
from the House Judiciary Committee report which I quoted on page 4 
of my main statement. 

Senator Kerauver. We will put all of the House Judiciary report 
in. We will make that a part of the record. 

(The report referred to, H. Rept. 2287, will be found in the ap- 
pendix of the record. ) | 

Mr. Crow. As I say, I am not trying to fill up your record. But I 
find it difficult, and I have tried to look at this as objectively as pos- 
sible, and I cannot in my own mind reconcile the statements made by 
Congressman Patman on the floor of the House in 1956 with what he 
said in 1936 in response to specific questions by Congressmen from 
Ohio, for example, who were vitally concerned that the right to meet 
competition be preserved. 

I have quoted from two answers Mr. Patman made. I think you 
will concede that Mr. Patman has changed his views. 

Senator Keravuver. You were talking about 1956. 

Mr. Crow. I quoted them both. 

Senator Kerauver. What you were reading from was in the 80th 
Congress. 

Mr. Crow. That is right. 

Senator Kerauver. That was 1956. 

Mr. Crow. That was 1956. 

Senator Kerauver. You said on page 6, “1936,” and “1956.” 

Mr. Crow. Iam not wrong. I say on page 5— 

The sponsors also quote from remarks made by Representative Patman on March 


13, 1956 to the effect that in drafting section 2(b) “we certainly intended to 
eliminate the nullifying effects of this ‘good faith’ proviso.” 


I will admit that Congressman Patman might have intended in this 
remark as saying that in 1936 he intended to eliminate, obliterate, or 
wipe out, or what have you, the “good faith” defense. But Iam saying, 
in addition, that, in 1936 that is not what Mr. Patman expressed. 

Senator Keravuver. Just a minute now. Concerning your quotation 
from Congressman Patman on page 6, he is not talking about this par- 
ticular point. He is talking Naat how low a chainstore can cut its 
prices. He says that they can cut them down to compete with local 
merchants, which is all right. But they cannot cut the prices below 
the cost for the purpose of destroying the local man. That is not 
squarely on the issue we are talking about here. 

Mr. Crow. He then says, Senator: 

The “good faith” proviso means they may meet competition but not cut down 
the price below cost. 

If they have a right to meet competition, it must be a right that 
they can prove and protect. 
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Mr. Drxon. Mr. Crow, in all of the debates at that time, even the 
quotations that you cite from Congressman Patman, no one denied 
that a seller could meet competition in good faith. The point that jg 
in issue is that you could meet it in good. faith unless it had certain re. 
sults. That was the contention of the Federal Trade Commission jy 
the Standard Oil of Indiana case. That is the purpose of S.11. Yoy 
are saying here, in referring to Congressman Patman’s citations, that 
Congressman |’atman did not also consider that in meeting good faith, 
you still could have that defense taken aw ay from you procedurely if 
enough harm was done in the act of meeting a lower price. 

Mr. Crow. I know the position taken by the proponents on that, Mr. 
Dixon. My effort here has been only to the best of my humble and 
feeble ability to indicate somewhat that the record does not stand 
for the flat statements made in your reports, 

Senator Keravver. It is well to get these documents in the record, 

Mr. Crow. But more particular ly, if I may, Senator and Mr. Dixon, 
if I may ask a question, Why did it take the Federal Trade Commis. 
sion and all the enforcement agencies of the Government who have 
been quite active in enforcing this act, why did it take them until] 
1951 to come up with this contention for the first time? 

Mr. Dixon. Mr. Crow, to my personal knowledge, from 1936 to the 
Standard Oil of Indiana decision, the respondents had not very 
seriously urged the “good faith” defense. It has been the experience 
at the Federal Trade Commission that the “good faith” defense was 
included as a matter of saving grace. But usually, if the respondent 
oe not show cost justification, he abandoned it. However, in this 

‘ase the attorneys for Standard Oil of Indiana, for reasons of their 
own, after they gave up on the cost-justification defense, they went 
forward with a “good faith” defense. 

I might say this to you, You are quite correct; the Federal Trade 
Commission had committed itself as to the way it was going to try 
this case. The hearing examiner, by some language, had indicated 
that there may have been a Showing of good faith. So when the cas 
went back to the C ommission the sec ond time and they tried to correct 
the defect, the Commission was caught. It could not then make a 

finding on the record of lack of good faith, so they attempted what you 
have described, I think correctly, to show that this defense could 
not be raised. But I want to ask you this question 





Mr. Crow. May I say one more thing there? I believe that you | 


will agree with me, Mr. Dixon, with your experience in the Trade 
Commission, that up until the Standard Oil case, the Trade Commis 
sion had always interpreted section 2(b) as providing a complete 


defense if the accused seller was able to shoulder the burden. Is that | 


right ? 
“Mr. Drxon. I would not agree with that, sir. It is just exactly the 
opposite. 


Mr. Crow. You disagree with the views expressed to the TNEC! | 
Mr. Dixon. Yes; if that is the way you interpret it. Those views | 


did not in any way conflict with the position the Commission took in 
1951. 

Mr. Crow. Again we have a disagreement on the record. 

Mr. Dixon. If I recall my conversation with Mr. Wooden, the gen- 
tleman who presented that testimony before the TNEC, he always ex- 
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Jained that he was talking about meeting not a lawful price, but an 
unlawful price, analogous to self defense in the law of torts. 

Mr. Crow. That is an area that we haven’t discussed, whether or 
not it is a lawful price, and who has the burden of showing that, and 
so forth. I am thinking about the simple price-discrimination case, 
the meeting of competition, which this bill would foreclose. 

I am willing to talk about Staley and Corn Products, if you wish, 
put I don’t see the point of befuddling the present issue with case 
law. 

Senator, you mentioned Senator Robinson’s views. The record I 
think will show that in the complete text of Senator Robinson’s 
statement, and of course I am referring to the McNary amendment, 
if you please, Senator, which was the original Clayton Act proviso, 
and I insist was aimed at the Borah-Van Nuys amendment, Senator 
Robinson in addition to saying what you read, said: 

Of course, the conferees may conclude to retain the provision of the Senator 
from Oregon and eliminate the Borah-Van Nuys provision in which event I 
should have consented to a modification of the bill that is in my judgment not 
wholly consistent with the purposes of the proposed legislation. 

I agree with that, and I would agree with your statement, that he 
was accepting the McNary amendment only in relation to the Borah- 
Van Nuys amendment, but if the conferees struck the Borah-Van 
Nuys amendment, then he could not accept the McNary amendment. 
That is exactly what Senator Robinson is saying there. 

Senator Kerauver. We put the entire statement in the record. The 
fact of the case is, however, that the whole idea of meeting competi- 
tion was what they felt gave trouble. That was one of the things 
that they especially wanted to change. It was taken out in the bills 
as filed. It was put back into the Senate bill. It was modified by 
the bill that the House passed. It went into conference. The Senate 
receded and took the House language. That is what they said 
about it. 

Mr. Crow. The House language was included in the Senate bill 
also, Senator, when it went to the conference. 

Senator Kerauver. When they were in conference ? 

Mr. Crow. When it went to the conference. 

Senator Kerauver. When the bills were originally passed in the 
House and in the Senate, the language was different. Of course, when 
the conference was agreed upon, it went through both Houses on 
the same date. 

Mr. Crow. But the implication left in your report, Senator, if I 
may say with due respect, the implication there left is that the Senate 
receded from the language it adopted, which language is the present 
2(b). The fact is that the only amendment from which the Senate 
receded was the McNary amendment, not the present 2(b) defense. 

That is the reason I have gone into the legislative history, to show 
that, in my judgment, those Members of the Senate that adopted the 
Moore amendment intended that amendment to be a complete de- 
fense to a charge of price discrimination. That is the only reason 
in the world I went over this. 

Senator Krravuver. The language of the bill, as it passed the Sen- 
ate, was the old language in the Clayton Act. 
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Mr. Crow. I respectfully disagree, Senator. I will read the Moore 
amendment, if you like. May I? 

Senator Keravver. Yes; read it. 

Mr. Crow (reading) : 

Upon proof being made at any hearing on a complaint under this section 
that there has been discrimination of price or services or facilities furnish 
the burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
the justification shall be affirmatively shown, the Commission is authorized to 
issue an order terminating the discrimination provided, however, that nothing 
herein contained shall prevent a seller rebutting the prima facie case thus made 
by showing that his lower price or the furnishing of services or facilities to 
any purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor or the services or facilities furnished by a competitor, 

That is the amendment offered by Senator Moore. 

The Senator said: 

The amendment merely provides that if they charge more to one person than 
to another or are accused of discrimination, they shall have a right to prove 
justification. 

That was not the amendment that the Senate receded from. 

Senator Krravuver. Yes, it was. Here is what the Supreme Court 
said in the Staley case: 

It will be noted that the pricing discriminations were made in order to meet 
competition is under the statute a matter of “rebutting” the Commission’s prima 
facie case. Prior to the Robinson-Patman amendment, section 2 of the Clayton 
Act provided that nothing contained in it “shall prevent” discriminations ip 
price made in good faith to meet competition. 

This was the same as the Moore amendment. 

Mr. Crow. No, indeed, sir. 

Senator Kerauver. Then the Supreme Court says: 

The changed language of this exception was for the purpose of making the 
defense a matter of evidence in each case, raising a question of fact as to 
whether the competition justified the discrimination. 

Mr. Drxon. Mr. Chairman, I might say also that even in the amend- 
ment that Mr. Crow has just read from Senator Moore, there is noth- 
ing inconsistent with anything I have heard, sir, because it was pro- 
vided there that a respondent had the right and the responsibility, if 
he raised a defense, to carry that burden. It is the point beyond that 
that we are talking about. Today S. 11 provides that right. It con- 
tinues and it puts that burden on the respondent. If he wants to 
plead good faith, he must carry the burden to show he was in good 
faith and after that is done, if the Government can show by a pre- 
ponderance of evidence that nevertheless there will be a substantial 
lessening, then the defense would fall. It would not be an absolute 
defense. I have heard nothing that was proposed there that is incon- 
sistent. It doesn’t say in Senator Moore’s proposal that that would 
be an absolute defense. It merely says he has the right to do it, and 
he must carry that burden. 

Mr. Crow. I can’t disagree with you where the burden is. The seller 
has had the burden all along of proving the defense. 

Senator Keravuver. All right. Senator Hart, any questions? 

Senator Harr. No, sir. 

Senator Keravuver. Mr. Peck? 

Mr. Peck. Thank you, Mr. Chairman. Mr. Crow, I don’t know if 
you were here this morning or not. 
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Mr. Crow. No, I was not. 

Mr. Pecx. We heard some testimony directed specifically toward 
the Standard Oil case which S. 11 is intended to upset. I have re- 
cently been informed, Mr. Crow, that you served several years with 
the Antitrust Division of the Justice Department and therefore might 
be expected to be fully acquainted with these matters. 

In your opinion, sir, did the Standard Oil case of 1951, that is the 
first case, change prior existing law or did it clarify it, crystallize it, 
or what did it do? 

Mr. Crow. It has always been my understanding that the law of 

ricing in the Robinson-Patman Act is what the Supreme Court held 
it to be in the first Standard Oil case. I believe that the record will 
show at least so far as the Department of Justice is concerned that 
they have always interpreted 2(b) as being a complete defense if the 
seller was able to shoulder the burden of proof, and I believe also that 
there is adequate ground for believing that the Federal Trade Com- 
mission adhered to the same interpretation up until the time the liti- 

tion in the first Standard Oil was in court. 

Senator Kerauver. 1941 or 1942? 

Mr. Crow. Well, whatever the date. I think it was started in 1941, 
wasn’t it, Mr. Dixon ? 

Mr. Dixon. You are very close to it. 

Senator Keravuver. That is all right, go ahead. 

Mr. Peck. Continuing a bit further, Mr. Crow, was the argument 
of the Federal Trade Commission in this Standard Oil case substan- 
tially the same argument in support of S. 11 that you find in Senate 
Report 2010, which you have criticized this afternoon ? 

Mr. Crow. If I understand your question correctly, I would say yes. 
Do you mean, is the import of Senate Report No. 2010 that they favor 
the interpretation placed on the statute i“ the Trade Commission in 
the Standard case? Then I would say the answer to that one is yes. 

Mr. Peck. That is the question I had in mind; yes, sir. Now would 

ou say, sir, inasmuch as the Supreme Court rejected that Federal 
Trade Commission argument in the Standard Oil case, it decided that 
the argument for one or more reasons was not valid ? 

Mr. Crow. I would say yes, and if I may I would read this from the 
court’s majority opinion : 

In addition, there has been widespread understanding that under the Robin- 
son-Patman Act it is a complete defense to a charge of price discrimination for 
the seller to show that its price differential has been made in good faith to meet 
a lawful and equally low price of a competitor. This understanding is reflected 
in actions and statements of members and counsel of the Federal Trade Com- 
mission. Representatives of the Department of Justice have testified to the effec- 
tiveness and value of a defense under the Robinson-Patman Act. We see no 
reason to depart now from that interpretation. 

Mr. Peck. Thank you, Mr. Crow. Thank you, Mr. Chairman. 

Senator Keravver. As has been pointed out, the Supreme Court 
decision in 1951 was by a 5 to 3 majority, with Justice Sherman Min- 
ton not participating. Justice Minton was the Chief Justice of the 
Seventh Circuit and he disqualified himself because he had written 
the opinion favorable to the Federal Trade Commission in the Stand- 
ard Oil case. 

Mr. Crow. That is very true. 
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Senator Keravuver. So that I take it his position was the same as the 
three dissenting Judges on the Supreme Court. 

Mr. Crow. That is right. 

Senator Kerauver. Adding his probable view to the three dissent. 
ing Judges, it would have been a 5 to 4 decision. 

Mr. Crow. I assume that would have been’so, Senator; yes. 

Senator Keravuver. All right, thank you. a 

Mr. Crow. I realize the difficulties of trying to draw solace out of 
dissenting opinions, Senator. I have been doing it for a long time. 

Mr. Dixon. Mr. Crow, on page 13 of your statement you made the 
observation that it is your opinion that if S. 11 were to be passed 
it would make the good faith defense practically meaningless, 

There are many witnesses who have appeared before this committee 
and have testified to the effect that with the interpretation by the 
Supreme Court in the Standard Oil of Indiana case in 1951, section 
it would make the “good faith” defense practically meaningless. 

The dilemma facing this committee is: Which one of the statutes 
do they want to give meaning to, section 2(a) or section 2(b) ? Which 
do you prefer, sir? 

Mr. Crow. I won’t express a viewpoint on what the previous wit- 
nesses might desire. 


All I can say is that I do not believe that section 2(a) would be. | 


come meaningless. On the contrary, I don’t think it has been hurt 
a bit by Standard Oil, the Standard Oil decision. 

Senator Kerauver. Thank you very much, Mr. Crow. 

Our next witness is Mr. Norman R. Farsje, vice president, auto. 
motive sales, Gould National Batteries, St. Paul, Minn. Mr. Farsje, 
will you come around, please ? | 

I don’t believe you have been with us before, have you sir? 


STATEMENT OF NORMAN R. FARSJE, GOULD NATIONAL BATTERIES, 
INC. 


Mr. Farssr. No, sir. I haven’t. 


Senator Keravver. We are glad to have you. Will you proceed! | 


Mr. Farsse. Thank you. Mr. Chairman, my name is Norman 
Karsje. I am vice president, automotive sales, Gould National Bat- 
teries, Inc., E1200 First National Bank Building, St. Paul 1, Minn. 

I am appearing on behalf of my company. We make and sell stor- 
age batteries for both industrial and automotive purposes, and have 
recently diversified into the manufacture of pistons and similar prod- 
ucts. I have been associated with Gould’s automotive sales for over 
15 years. 

We manufacture and sell regular automobile batteries largely for 
replacement of the original equipment which came with the auto- 
mobile and market such batteries throughout most of the country. 

The sale of such batteries is highly competitive and the customers 
are cost conscious. 

Plants which manufacture such batteries do not require high capital 


investment. costs and there are many local manufacturers, that is | 
to say manufacturers who have a plant at one location, usually m 


a large urban area, and restrict their sales to that urban area. 
There are many other companies, such as our own, which sell over 
broader territories. We have plants of moderate size located in dif 
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ferent sections of the country in order that the freight costs to any 
one area will not price us out of that market. 

The delivery of batteries from the factory to the jobber entails 
high transportation costs, owing to the nature of the container, the 
sulphuric acid and the high weight of a battery per dollar of sales 
price. 

Accordingly, a local manufacturer has a substantial advantage in 
any area because of lower transportation costs. On the other hand, 
the bigger the plant manufacturing the battery, generally more eco- 
nomically the battery can be manufactured. Thus there is a constant 
problem of whether one should build a big integrated plant and serve 
a large area or build many small, less efficient plants in the major 

oints of distribution. 

If the efficient centralized manufacturing plant may not meet lawful 
competition in one or more of the areas within the territory, then 
its territory will necessarily shrink and the output of its plant will 
be restricted to a much smaller area, possibly one too small to justify 
the plant investment. 

This would result in a multitude of small manufacturers none of 
whom would be able to engage in the necessary research for the im- 
provement of batteries nor in the development of any machinery to 
minimize the cost of production of such batteries. 

Steadily over the years the average life of batteries has been greatly 
lengthened as a result of the research and development of the larger 
companies. 

Without that, we still would be with batteries of as short a life as 
existed, say, 12 years ago and the entire consuming public would 
suffer. 

In some urban areas a local manufacturer may reduce his prices 
in that area with the effect that he will either have to market our bat- 
teries on a competitive basis or lose the market. 

In such cases, we must grant a discount to the jobber which he 
would not otherwise get in order to meet such competition. In the 
absence of our ability to do that, the local manufacturer would be able 
to absorb the whole market and there would be no competition in the 
area. 

We have no objection to a provision that any reduction in prices 
must be in good faith to meet competition. Likewise, we have no 
theoretical objection to a provision that we should not cut our prices 
to meet an unlawful competitive price which we should have known 
to be unlawful. 

Our practical objection is that the language is now so vague that it 
puts a definite burden and hazard upon us. 

We are not equipped to know whether a competitor’s price is law- 
ful or unlawful. 

Usually we will know what the price is and we think any such pro- 
vision should be limited to those cases where we actually know it is 
unlawful. Even the governmental agencies and the competitor may 
be in doubt in most cases whether the price is unlawful. 

As I have said, the battery business is highly competitive. In con- 
sidering the possible effect on competition of the amendments proposed 
by S. 11 we are advised by our counsel, as a practical problem, the 
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amendments might cast substantial doubt upon our ability to meg 
lawful competition in an area or locality. 

This arises out of the generality of the terms used and involves the 
question of whether the meeting of such competition in any one place 
might appear to lessen competition in an area slightly broader than 
the spot involved, but the ultimate effect would increase competition 
overall. 

We sincerely believe the proposed amendment would be hostile to 
real competition, resulting in higher costs to the consumer. 
Senator Keravver. Thank you, sir. I am not sure that what you 

are fearful of is involved in this proposed language change. 

Mr. Farsse. We are fearful of the vague terms of that, Mr. Senator, 

Senator Krerauver. As the matter stands today, when you meet 
another price in good faith, when you engage in price discrimination 
to meet another price now in good faith, you can’t plead the defengg 
that the price that you were meeting was an unlawful price, if you 
know it to be an unlawful price. 

Mr. Farsse. As I understand it, if we had a price raid occur ing 
local area, if we were to meet competition created by a price raid, we 
might be subjected to the hazards of treble damages on a fringe areg | 
to this particular area. 

Mr. Drxon. Are you using price raid in terms of a lawful price or 
unlawful price? 

Mr. Farssv. We can’t interpret whether it is always lawful or 
unlawful. 

Senator Kreravuver. The additional language put in here does not 
change the matter of whether the price you are meeting was a-lawful 
price or an unlawful price. That will remain a problem. Personally 
I think that, while the courts say that if you are meeting an unlawful 
price you take your chances, probably the rule of reason applies. If 
you have reason to believe the price is unlawful and you meet that, you 
might be in bad shape. If you don’t have any reason to believe it is 
unlawful, you peutaliis would be all right. But that issue is really 
not involved here. 

S. 11 provides only that when the discrimination gets to the point 
where it may substantially lessen competition or tend to create a 
monopoly, then you violate the law even though you meet a lower 
price in good faith. 

Do you think that your operation might tend to lessen competition | 


or create a monopoly ? 

Mr. Farsse. No, sir. What we are fearful of is being in a position | 
of having some vague terms in the bill which make it very difficult for | 
our legal people to interpret whether we could or could not lawfully 
meet competition in a certain area. ! 

We think that it should be spelled out more clearly. It is possibly | 
similar to a statute against sin. I am against sin but I would object to | 
a vague statute on sin. It might be sin for some people to eat pork. | 
It might be sin for some people to eat meat on certain days or to work 
on Saturdays or to work on Sundays. 

Mr. Drxon. Mr. Farsje, I remember a little about your business 
from a case I was involved in. You have to have lead and you have | 
to have litharge to make batteries, as I recall. Who is your closest 
competitor ? 
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Mr. Farsse. Well, our competitors in the major manufacturers 
would be General Motors through the Delco-Remy division, Electric 
Storage Battery which consists of Willard and Exide, Globe Union. 

Mr. Drxon. Let’s take General Motors, Exide or Globe Union. If 
Globe Union and General Motors were able to buy litharge at $1 a 
hundred pounds cheaper than you could, and it wasn’t offered to you 
because it was given to General Motors and Globe Union in good faith 
to meet competition, would that affect your business? 

Mr. Farsse. Well, it would result in either one of two things I 
would say. Either they would be enabled to take a higher gross profit 
or they would be able to lower their prices. 

Mr. Dixon. And if they lowered their prices, what would happen 
to your sales? 

Mr. Farssp. We would have to meet the price. 

Mr. Dixon. Would it injure you? 

Mr. Farsse. Yes, sir, it would. 

Mr. Dixon. And would you desire such a practice as that to con- 
tinue? 

Mr. Farsse. I don’t know under what basis that any of our competi- 
tors could legally buy similar quantities of materials at a lower price. 

Mr. Dixon. Prior to the National Lead case, litharge was sold on a 
delivered price basis where there was a set differential, and part of the 
evidence in that case supporting the finding of violation leading to the 
order to cease and desist was a discriminatory pricing method of 
litharge which led to the ability of some battery manufacturers to take 
business away from others who had to pay a higher price. That is a 
matter of sworn testimony, sir. It did occur in your business. Good 
faith wasn’t plead in that case, because conspiracy was proved, I 
might say. It is pretty hard to plead good faith when you prove con- 
spiracy. 

Senator Keravuver. Any other questions? We appreciate your com- 
ing, Mr. Farsje. 

Mr. Farsse. Thank you, Mr. Senator. 

Senator Kerauver. We have two more witnesses who have asked to 
be heard, Mr. Bison, general counsel of the National Retail Grocers 
and Mr. B. C. Daniel, executive vice president and general counsel, the 
National Independent Dairy Association. We will meet at 10 o’clock 
tomorrow to hear them. 

(Whereupon, at 4 p.m. the hearing was recessed, to reconvene at 10 
a.m. Saturday, March 21, 1959.) 
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TO AMEND SECTION 2(b) OF THE CLAYTON ACT 


SATURDAY, MARCH 21, 1959 


U.S. Senate, 
SUBCOMMITTEE ON ANTITRUST AND MoNopoLy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:05 am., in 
room 424, Senate Office Building, Senator Estes Kefauver presiding. 

Present : Senators Kefauver (chairman) and Wiley. 

Also present: Paul Rand Dixon, counsel and staff director; Peter 
N. Chumbris, counsel for minority; Philip R. Layton, assistant 
counsel; Thomas B. Collins, professional staff member, Judiciary 
Committee; Fred Burke, legislative assistant to Senator Hart; and 
Gladys E. Montier, clerk. 

Senator Krrauver. The committee will come to order. We are 
very glad that Senator Wiley is here this morning. Senator Hart, 
who has been very faithful in attending these hearings, had to be in 
Michigan this morning, and his able legislative assistant, Fred 
Burke, is here to represent him. 

When Mr. Crow, representing the National Association of Manu- 
facturers, was here yesterday, we had a considerable colloquy about 
some statements of Congressman Patman back in 1936 when the con- 
ference report on the Robinson-Patman Act was before the House. 
For clarification, we will put in the record at this point the whole 
part of the colloquy, which will clarify our discussion, at page 8235 
of the Congressional Record of May 28, 1936. 

(The statement referred to follows :) 


Mr. Cooper of Ohio. Mr. Chairman, I move to strike out the last word. 

Mr. Chairman, I would like to ask a question of the gentlemen from Texas 
(Mr. Patman). A great many of the industries in Ohio were very much in favor 
of the proviso in the Senate bill, appearing on page 4, and reading as follows: 

“And provided further, That nothing herein contained shall prevent discrimina- 
tion in price in the same or different commodities made in good faith to meet 
competition.” 

I find that on page 9 of the Patman bill, beginning in line 14, there appear 
these words: 

“Provided, however, That nothing herein contained shall prevent a seller re- 
butting the prima facie case thus made by showing that his lower price to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor.” 

Will the gentleman explain the difference between these two proposals? 

Mr. PatMAN. If the Senate amendment should be adopted it would really 
destroy the bill. It would permit the corporate chains to go into a local market, 
cut the price down so low that it would destroy local competitors and make up for 
their losses in other places where they had already destroyed their competitors. 
One of the objects of the bill is to get around that phrase and prevent the large 
corporate chains from selling below cost in certain localities, thus destroying the 
independent merchants, and making it up at other places where their competitors 
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have already been destroyed. I hope the gentleman will not insist on the Senate 
amendment, because it would be very destructive of the bill. The phrage 
“equally low price” means the corporate chain will have the right to compete 
with the local merchants. They may meet competition, which is all right, byt 
they cannot cut down the price below cost for the purpose of destroying the 
local man. 

Mr. Cooper of Ohio. What does the gentleman’s proviso mean? 

Mr. PaTMAN. It means they may meet competition, but not cut down the price 
below cost. It means an equally low price but not below that. It permits com. 
petition, but it does not permit them to cut the price below cost in order to 
destroy their competitors. I hope the gentleman will not insist on the Senate 
amendment. 

(The text of the entire House discussion on the Robinson-Patman 
Act may be found on page 369.) 

Senator Keravver. Our first witness this morning is Henry Bison, 
Jr., general counsel, National Association of Retail Grocers. Mr, 
Bison has testified in connection with this legislation on previous 
occasions, and we will make reference at this point to the record and 
the pages where he has previously testified so that it may be referred 
to. 

(Mr. Bison’s testimony appears on p. 9 of the 1956 hearings and on 
p. 959 of the 1957 hearings. ) 

Senator Kerauver. We have asked all of the witnesses to the extent 
possible not to repeat their former testimony in order to try to shorten 
the hearings. We want to give consideration to what the witnesses 
have said before. 

We are glad to have you with us, Mr. Bison. Will you first tell us 
about the National Association of Retail Grocers and then proceed in 
any way you wish. 


STATEMENT OF HENRY BISON, JR., GENERAL COUNSEL, NATIONAL 
ASSOCIATION OF RETAIL GROCERS 


Mr. Bison. Thank you, Senator. My name is Henry Bison, Jr, 
general counsel, National Association of Retail Grocers. This is an 
association comprised of community food retailers who operate small 
stores, medium-sized stores, and supermarkets throughout the United 
States. 

Affiliated with our organization are some 37 State associations and 
almost 200 local associations. Our organization is comprised entirely 
of food retailers. 

Senator Kerauver. How many stores or supermarkets would that 
include ? 

Mr. Bison. Over 100,000 food stores represented by the members of 
our association. I can’t give you the exact number of stores, because, 
as a federation, the member joins the State association or the local 
association and they would have the more accurate material on that. 

Senator Keravver. Is it fair to say that you include a substantial 
part of the retail food outlets of the United States? 

Mr. Bison. Yes, Senator, it is fair to say that. 

Senator Keravver. All right, Mr. Bison. 

Senator Witey. What percentage did you say ? 

Mr. Bison. A substantial percentage. 

Senator Wirey. How many small businesses handling food would 
you say there were in this country—a half million ? 





Mr. Bison. Not that many, Senator. 
Senator Witey. No? 
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Mr. Bison. No. There used to be, but not any more. The number 
of food retailers has decreased within the last 8 years by over 100,000. 

Senator Witey. And that leaves a balance of how many? 

Mr. Bison. It is very difficult to say. I can give you an approxima- 


jon. 

7 Senator Witey. Yes. 

Mr. Bison. I would say roughly 300,000, in that neighborhood. 

Senator Keravuver. All right, Mr. Bison. We know that you are 
an able lawyer and you have had a lot of experience with these matters, 
so will you proceed ? 

Mr. Bison. This is my fourth appearance before this subcommittee 
to express, on behalf of community food retailers, strong support for 

11. s 
: Senator Witry. You are almost one of us. 

Mr. Bison. Two years ago, March 14, 1957, I appeared here in favor 
of this legislation. Prior to that, I testified before your subcom- 
mittee in behalf of S. 11 on June 21, 1956, and again on April 2, 1957. 

In addition to this, I also have testified in support of this legisla- 
tion, as far back as April 29, 1955, before the Senate Small Business 
Committee, the House Judiciary Antitrust Subcommittee, and the 
House Small Business Committee. 

The basic issue involved in this bill has been before Congress in one 
form or another for about 10 years. Hundreds of witnesses have pre- 
sented thousands of pages of testimony on both sides at numerous 
hearings held on the proposal. This subcommittee has patiently sat 
for many weeks listening to statements on every aspect of the bill. 
No antitrust measure has had such extensive hearings and considera- 
tion over such a long period of time as S. 11. When one considers the 
lengthy and numerous hearings held on this bill, the months (perhaps 
I should say years) of consideration given to it in executive meet- 
ings of the Senate Judiciary Committee, together with its exhaustive 
analysis by members of the committee, their staffs and the committee 
staff, the conclusion is inescapable that nothing can be said for or 
against this bill which has not already been stated over and over 
again. 

Tl do not propose, therefore, to repeat for the fourth time before this 
subcommittee the need for this legislation to preserve and protect 
competition in retail food distribution. Neither do I intend to restate 
the technical application of the bill within this industry. However, 
if you have any questions on either of these points, I shall be most 
happy to answer them to the best of my ability. 

Before concluding, I should like to make five brief comments. 

1. The fundamental issue presented by this bill is whether it is in 
the public interest to have a strong effective national policy prohibit- 
ing price discriminations which will substantially injure competition 
or tend to create a monopoly. 

2. Such a policy cannot exist if sellers covered by the law can meet 
competition by means of discriminations which will substantially in- 
jure competition or tend to create a monopoly. 

3. On the only occasion this bill has been permitted to reach an open 
vote on the floor of Congress, it was approved 394 to 3. Since this over- 
whelming victory in 1946, the bill has twice been killed in the Senate 
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and once in the House without affording all members of either House 
a chance to debate its merits and vote on the measure. 

4. This measure has become a dominant issue in the view of thon. 
sands of small and medium size businessmen. They are concerned over 
the fact that in the 84th and 85th Congresses, the bill has been suffo- 
cated to death by preventing it from reaching a final vote. 

5. Resentment over the way final action on this bill has been held 
up for 4 years is constantly growing. Evidence of this was exhibited 
at the polls last November. The measure has countless thousands of 
supporters in every State of the Union. They want a vote taken on 
the bill so they will know exactly where each of their elected legislative 
officials stand on this issue. In essence, what they now ask is for the 
democratic process to prevail in this the fifth year of their efforts peti- 
tioning Congress for passage of the measure. 

The supporters of this measure ask no more than it be voted on in 
both Houses of Congress this year. They have great difficulty under. 
standing why a decisive vote has not been reached before now. 

I shall conclude with a final comment. If the opponents of S. 11 are 
convinced they have sound and persuasive arguments against its pas- 
sage, why have they not before now strongly urged Congress to vote 
on the measure and be done with it? 

Gentlemen, our members are tired of this measure hanging in doubt 
year after year. It has reached the point where all they now request 
is that Congress vote on the measure. 

I would like to supplement my remarks by stating that in all the 
literature I have seen on this bill, and there is a tremendous amount 
of it, I have never seen a more cogent statement of the facts, the prin- 
ciples and the issues involved in this legislation than the views of Sena- 
tors Estes Kefauver, Joseph C. O’Mahoney, John A. Carroll and Alex- 
ander Wiley which is contained in Report No. 2010, the 85th Congress, 
2d session, which is the report of the Judiciary Committee last year on 
this bill. I think the statement there on the bill, the issues, the prob- 
lem is so well stated that anyone who wants to understand what the 
issues are and reach a decision on them need only read these pages of 
this report, to get the entire picture. 

I might also say one other thing. I will agree with the views of 
Senators Everett McKinley Dirksen, William Jenner, John Marshall 
Butler, and Roman L. Hruska in their views on this report. to this 
extent. I will agree with the first sentence of their report which states: 

“This is an amazing measure.” I agree with that for these reasons. 
I might say I disagree with the basis for this statement in the views of 
Senators Dirksen, Jenner, Butler, and Hruska because I don’t think it 
is amazing in that it was on the Senate Calendar although opposed by 
the chamber of commerce, but it is amazing for this reason: Here we 
have a bill that has been debated in Congress for 10 years. It has been 
before this subcommittee for 4 years. It has had repeated hearings, 
hundreds of witnesses, and thousands of pages of testimony. We have 
a report of the majority of the committee last year recommending its 
approval in modified form to be sure. We have a similar report from 
the House Judiciary Committee which was filed in the 84th Congress, 
9d session. So both Judiciary Committees in both Houses have ap- 
proved this legislation in one form or another. 
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The first approval is as far back as the 84th Congress, 2d session, 
which, if my recollection is right, is 1956. And still it hasn’t reached 
the floor of the Senate at all, and when it reached the floor of the 
House it was passed overwhelmingly. ' ' 

So I conclude by just saying that I can’t agree with the dissenting 
views on why it is an amazing measure. One other thing I would like 
to say if 1 am permitted todo so, The basic issue here, gentlemen, is 
not good faith and it is not meeting competition in good faith. The 
basic issue here is: Is it in the public interest, to have a national policy 
prohibiting price discriminations which will have the effect of sub- 
stantially injuring competition or tending to create a monopoly ? 

Now that is the issue, and I submit to you that that policy will not 
live, cannot live, if the law permits discriminations which do have the 
effect of substantially injuring competition and tending to create a 
monopoly when given in good faith to meet competition. 4 

From 1914 to 1936 we had a history of that provision, a very similar 
provision in the Clayton Act, and in 1936 Congress decided that they 
had to make a change because the law was not being enforced to the 
extent it should have been. 

We have a history of those years before us now. For the Congress 
now to go back and restore that old rule or to allow that old rule to 
continue as the court announced in the Standard Oil case, to my mind 
involves a question of whether we really want a national policy to pro- 
hibit harmful price discriminations. Now I would like to be very 
frank and say this: I think we ought to stop kidding ourselves about 
this. I feel this way: If the people who oppose this bill so strongly 
feel the way they have indicated—and I don’t challenge their intel- 
lectual honesty in any way—why do they not introduce a bill to 
repeal. the Rakcotn Mean Act? That would be the way to get 
what they are really arguing for, I think it is amazing, gentlemen, 
that we don’t have a bill before Congress to repeal this act today, 
there is so much opposition to it. Why can’t we argue the real basic 
issue instead of good faith, which is just a small part of the problem? 
I would hope that when S. 11 reaches the floor of the Senate, and I 
hope it does before long, the debate will certainly get to the point 
where we are talking about the major issue. Is a policy prohibiting 
harmful price discriminations harmful to the competitive economy, 
good or bad? Certainly everyone is free to express their views on 
that. But I really feel that the issue should be clarified, because if 
this good faith loophole prevails, we are not going to have an effective 
national policy prohibiting price discrimination. 

We are just not going to have it. Why can’t many of those in op- 
position be fair with all the people throughout the United States, 
all the grocers and druggists and hardware people and everybody else, 
and say, “Well, we don’t think this policy is any good and we are going 
to support repeal of the law.” 

Then the issue is clear as to where each stands. That is all I have 
to say, Mr. Chairman. 

Senator Kerauver. Thank you very much, Mr. Bison, for your 
statement. I don’t want to get you into a detailed discussion on this 
matter which you have discussed on so many previous occasions, but 
can you tell us in summary what is taking place in the retail grocery 
business today vis-a-vis discriminations ? 
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Mr. Bison. Well, Senator, it is getting worse day by day. The 


retail food industry today is in most areas highly competitive. Costs | 
of operation are going up. Price competition is holding prices down, | 


Many operators are having a difficult time getting reasonable profits 
and return on their investment. At the same time concentration of 
retail sales in fewer and fewer stores is growing. We have had in the 
last 4 years an unprecedented merger movement in retail food distri. 
bution, and in the last 4 years our records show that the sales of food 
stores acquired through merger acquisitions amounts to $2.9 billion, 
That is the annual sales volume of stores, food stores, taken over by 
larger competitors. 

Senator Keravuver. I didn’t understand that. You mean your 
figures show that food stores taken over by large competitors have 
a sales volume of $2.9 billion ? 

Mr. Bison. That’s right, that is their annual sales volume at the 
time of the acquisition. 

Senator Keravver. On what do you base that? 

Mr. Bison. We have made a study of the merger movement in the 
last 4 years. I am sorry I don’t have the report with me because it 
is not available but it will be available very soon. We have analyzed 
every merger acquisition involving retail food stores for the past 4 
years which was reported in the public press or in any of the financial] 
journals. Of course, there are some that are not reported. We have 
analyzed every one reported. We have gone to the area and tried to 
find out and did find out the estimated annual sales of those stores 
when taken over, and we have analyzed them on the basis of how many 
stores were taken over by chains of different sizes. I don’t have the 
figures here because the report is not available as yet. But we have 
added all the sales of all the food stores acquired through merger 
acquisitions, annual sales, and we have the figures to back this up, 
and the total annual sales of those stores is $2.9 billion. 

Now what does that mean? There are 14 States in the United 
States today where total grocery store sales are about $2.9 billion, 
and there are 15 metropolitan areas in the United States today 
where grocery store sales equal that figure. 

So what do we have? We have in the 4-year period merger acquisi- 
tions concentrating store sales in food retailing to the extent where 
volume acquired is equal to the total grocery store sales in 14 States 
or 15 metropolitan areas. 

Senator Krravver. If this trend goes on, will it mean the death 
knell of many independents? 

Mr. Bison. Well, it is certainly going to reduce the number of 
community food operators, and I might say this: Most of the merger 


RT 


acquisitions taking place involve the acquisition of progressive com- | 
petitive retail food operators, community food retail operators who | 


are well-established in their market. 
Mr. Drxon. Are these people selling out or merging with these 
large competitors as a result of price discrimination? What con- 


nection, if any, does price discrimination have with this merger | 


movement ? 


Mr. Bison. I am glad to comment on that. One of the reasons why | 


large retail distributors are anxious to get more and more stores and 
are buying them out in order to build up their power is that the way 
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to get price discriminations today in the retail food distribution indus- 
try is to have buying power which is so strong or so large that you 
can coerce and extract that price advantage from the supplier, the 
manufacturer or the processor. The larger your buying power, the 
greater your economic weapon is for extracting these preferences from 
suppliers. 

. Drxon. Why can’t the Federal Trade Commission do some- 
thing about that today? What part does the good faith defense have 
in this matter? Do you have any actual examples of where you 
have tried to get something done about it and have been unsuccessful ? 

Mr. Bison. Well, let me say this: First of all in answer to your 
first question, good faith today presents a problem in the enforce- 
ment of this law for several reasons, and at my last appearance be- 
fore this subcommittee I presented to you several examples which 
I won’t go into again because they are in this report which I just 
mentioned. 

Mr. Drxon. Mr. Bison, yesterday a representative of the National 
Association of Manufacturers noted that no one had given us any 
such examples. We know they are in the past record, but do those 
same conditions exist today ? 

Mr. Bison. They certainly do. They exist more than ever. The 
conditions I was referring to are where a price discrimination has 
taken place and we learn about it, we try to investigate the matter 
as much as we can so that we can present a statement to the Federal 
Trade Commission which they will give some weight. We find that 
it is almost px nage for us to find out who granted the first dis- 
crimination, who started this thing. The price discriminations in 
these markets are so numerous and have been going for such a long 
time in the past few years that all of the people engaged in these 
practices say, “I am meeting somebody else’s price.” And that goes 
all the way down the line, everybody meeting everybody else’s price. 

Of course, they say they have a perfect right to meet somebody 
else’s price. And when we go to the Federal Trade Commission and 
present the facts that we have been able to acquire in this situation, 
they are confronted with the very difficult problem, it is almost an 
impossible problem, of finding out at what point was discrimination 
given which was clearly illegal under this good faith doctrine. 

It is almost like which came first, the chicken or the egg? 

The result is that the Commission finds itself faced with a very 
difficult problem of investigation where it requires a tremendous 
amount of time to track these things down and where they find in 
many cases that it is literally impossible to decide who violated the 
law. Of course, as a result complaints are not issued. Now one 
statement has been made over a over again, gentlemen. That is 
that the Commission has never once held that a price discrimination 
was legal because it was given in good faith. 

Of course, we all realize that is a factual statement as far as it goes. 
The trouble is it doesn’t go far enough. We know that the Commis- 
sion is reluctant to bring a complaint against anyone unless they know 
in advance that they have a very good chance of winning the case. 
Prosecutors like to win cases and we don’t in any way condemn them 
for that. And when a prosecutor gets a case where he knows he is 
going to have a terrific time proving the violation, and when he has 
also had other cases coming in where he is not going to have a very 
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difficult time, like deceptive advertising, what do you think the prog. 
ecutor is going to do; he is going to devote his efforts in those areas 
where he is sure of himself. 

And so consequently it is no wonder we don’t have a case or a de- 
cision from the Federal Trade Commission holding good faith to be g 
defense which allows them to dismiss the complaint. 

That is just as natural as anything. 

Mr. Drxon. Since 1951, how many times have you or your members 
gone to the Commission w ith compl: Lints 2 

Mr. Bison. On countless times. I don’t have any recollection of the 
number of times. We are down there every week, sometimes four or 
five times a week. 

Mr. Drxon. How many cases have resulted from those c omplaints? 

Mr. Bison. That would be very difficult to say, Mr. Dixon. TI just 
couldn’t give you an accurate answer. 

Mr. Dixon. Would there be a tremendous number ? 

Mr. Bison. No, there would not be. 

Mr. Drxon. Would there be a small number? 

Mr. Bison. There would be a small number. I don’t know how 
many. We are constantly going down there and filing complaints; 
actually they are called applications for complaints. We are very 
sympathetic to the Commission’s problem in enforcing this law under 
the very adverse situation they are facing under the interpretation of 
the Supreme Court. 

Mr. Drxon. Do you think section 2(a) today is effective, in view 
of the 1951 Standard Oil decision ? 

Mr. Bison. No, I do not, and I don’t think it can be made an ef.- 
fective law, and I think as time goes on section 2(a) will become a dead 
letter. If this problem of allowing discriminations where the seller 
is trying to meet competition is permitted, 2(a) is going to become 
less and less an effective enforcement weapon in the discrimination 
field. That is precisely why I say over and over again that the issue 
here is not good faith, not meeting competition, not section 2(b). The 
issue here is this entire act, the Robinson-Patman Act, this entire 
policy dealing with price dise rimination, because this policy cannot 
live and will not live as long as this loophole is in the law. I know 
that, gentlemen. We have h: ad the experience to prove it. Why can’t 
we see that? I guess in antitrust laws we just never learn anything, 
even from experience. But the experience is overwhelming. 

Senator Kerauver. Senator Wiley, do you have any questions? 

Senator Wirry. I was told by a representative here in the several 
days in which the testimony was in opposition that the present. wit- 
ness and others were here to rebut whatever arguments were made. 

Rand Dixon just asked one question, and I would like to hear, and 
have for the record, if you can, other questions which will highlight 
the issues. Then we will have a record here on which someone who 
starts to weigh the evidence will be in the position to do so, Other- 
wise, I see no particular reason to rehash testimony that we have had. 

Mr. Drxon. I tr ied to ask that question of Mr. Bison, Senator Wiley, 
to get that conflict. For instance yesterday Mr. Crow, who represents 
the National Association of Manufacturers, concluded in his statement 
that today the law was presently effectively enforceable, and I just 
asked Mr. Bison if he agreed with that. You heard Mr. Bison’s 
answer that he did not agree. 
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Senator Witey. The answer went around the barn. I want to 
know the specific point that you made and the specific answer that he 
had in the report. 

Mr. Dixon. On page 9 of his statement, Senator Wiley, Mr. Crow 
concluded that it was clear that— 
contrary to the allegations made by the sponsors of S. 11, that the good faith 
proviso permits a seller only to meet, not beat, an equally low price of a com- 
petitor. 

You would agree with that, wouldn’t you, Mr. Bison? 

Mr. Bison. I don’t know, Mr. Dixon. 

Mr. Drxon. Would you disagree with it ? 

Mr. Bison. I disagree with it. I at least question it because we 
have a decision in the Balian case which held to the contrary, and I 
don’t know how long the Federal Trade Commission is going to hold 
that policy. And I will penn out one other thing. Two members of 
this Commission oppose S. 11 and three favor it. 

One of the reasons the ‘y oppose the bill is because they have 
taken what they call a narrow view of what good faith is. But I sub- 
mit this to you: That view the Commission held has never been tested 
by any case in the United States court of appeals, and some day it is 
going to be. And the Balian case is clearly to the contrary of what 
the Federal Trade Commission holds is good faith today. 

Senator Winey. I am talking here : about the question what is good 
faith; and that is a very difficult legal concept in this area. 

For instance, there is a dispute over whether good faith meeting of 
competition permits the seller just to meet the price, not to undercut 
it. Then, there is a dispute over whether the seller can cut the price 
to hold onto a customer or whether he can do so to gain another one. 
Then, there is a dispute over whether the seller has to meet an in- 
dividual price or whether he can meet an entire price competition 
problem in the industry. 

And, there is another dispute, whether good faith requires the seller 

to adjust his prices in a way so that it is just a sporadic activity of his 
meeting a price (the competitive pr ice of good faith) or whether he 
can do this asa systematized practice / 

Now all of these questions are in doubt today. There is no clear 
holding which all lawyers will agree on governing what is good faith, 
and I will be quite frank with you in saying that the present Federal 
Trade Commission policy is one of construing what is good faith 
in the narrowest possible terms consistent with the holding of the 
Supreme Court in the Standard Oil ¢ 

Senator Kerauver. Mr. Bison, let me pak you this question. Sec- 
tion 2(a) of the Robinson-Patman Act makes legal differences in 
prices to the extent that there are savings in cost because of larger pur- 
chases, and so forth. In the grocery ‘business, do you feel that this 
provision takes care of any legitimate differentials that the larger re- 
tail outlets are entitled to? 

Mr. Bison. Yes, I do, Senator, and I might say that that provision 
permits a seller to pass onto a large buyer savings in the cost of manu- 
facture, sale, or delivery of the products he sells to the large buyer, 
and to that extent he can grant this large buyer a price differential 
as distinguished from a price discrimination. 

Now the price differential he grants to the large buyer in this case 
is one that the large buyer deserves, is entitled to, because of the fact 
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that the seller is able to save in the cost of manufacture, sale or de- 
livery of the product, and when we talk about a price discrimination, 
we are not discussing that at all. 

We are talking about a price advantage given to the large buyer 
which he does not deserve and could not receive under any normal 
situation, but which he does receive because of the coercive influence 
of his buying power on the supplier who is forced either directly or 
indirectly to grant the concession demanded by this large buyer and 
which he is not entitled to under any fair system. 

And so there is nothing wrong with S. 11 from the point of view 
of lowering prices and giving consumers the advantage of savings in 
the cost of distribution. 

Senator Keravuver. It has been argued here by some of the witnesses 
that S. 11 would bring about price rigidity, that is, the big chains 
would have to sell at the same price as the little corner grocery store, 
one price to everybody, and so forth. 

What is your answer to that ? 

Mr. Bison. Senator, that is economic nonsense. There is absolutely 
no basis, no foundation at all for that statement, none whatever. And 
let me give you the reason why the contrary is true. Now we are 
all interested in bringing about lower prices for consumers. If you 
want to bring prices down at the retail level in food distribution, the 
way you bring them down is through competition at the retail level. 
You bring them down by having a lot of retail food dealers in a 
market area competing with each other in what we call price competi- 
tion. 

Senator Wirry. A price war? 

Mr. Bison. Price war, whatever you call it. I call it price competi- 
tion, but let’s imagine a situation now where in a market area there are 
a few very large buyers who have stores in this area, and who are get- 
ting price advantages which they don’t deserve by any reason of lower 
costs to the supplier, and which they are forcing from the supplier be- 
cause of the economic coercion they have. 

Now I submit to you here is the fact situation. The buyers who are 
unscrupulous receive a price advantage that their smaller competitors 
don’t get in a retail market. 

Isn’t it more reasonable to conclude that if the law encourages sup- 
pliers and manufacturers to pass along cost savings and pass along 
whatever reduction in prices they can get on the basis of fairness and 
equality to all retailers in the market, that one of them or several of 
them will reduce their shelf price. Is it reasonable to conclude that 
where a large buyer gets a price advantage that his smaller competi- 
tors do not have, he will reduce his shelf price? Why should a favored 
buyer reduce his shelf price if his competitors are not getting the ad- 
vantage? Why wouldn’t it be better for him to take this advantage 
and use it to buy out a competitor. Why would he want to reduce his 
shelf price unless his competitors force him to do it? 

I think a very plausible, sound, and reasonable economic argument 
could be made to prove the exact contrary, that price discriminations 
bring about price rigidity. I am sure that that could be proven in 
many markets. 

Senator Kreravver. You think what is happening is that he is using 
his unjustified advantage not to reduce prices but to buy out competi- 
tors ? 
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Mr. Bison. Well, he has no economic incentive to reduce his shelf 

rice unless his competitors have an advantage, and if the advantage 
is only going to him and it is secret, confidential, nobody knows any- 
thing about it and he is the only one that gets it, what economic law 
forces him to reduce his shelf price?) Why would he want to do that? 
He knows his competitors are going to reduce their prices so what 
advantage does he get out of that? 

Senator Kerauver. You mean he knows they would reduce theirs 
if he reduces his? 

Mr. Bison. Yes. Why wouldn’t it be better for him to take that 
money and buy a competitor out. Then he gets rid of that competi- 
tion. That would be the best thing for him to do from his own eco- 
nomic viewpoint, buy the competitor out. 

Senator Wixey. It really doesn’t work that way, as a matter of 
fact. You can go right into the chainstores here in town and you can 
buy anything on the shelf from 1 to 2 cents cheaper than you can in 
the small store next door. I have tried it out both ways and I know 
whereof I speak. I am just trying to figure out if the chainstore has 
the buying capacity or, let us say, whether there isn’t a public interest 
that would say to put a brake on what we are trying to do. Appar- 
ently, from your explanation here, you are saying that the chainstore 
cannot reduce its prices to the public. 

Is that what you mean ? 

Mr. Bison. Oh, no, Senator, I don’t mean that at all. If you ob- 
tained that conclusion from anything I have said I have expressed 
myself very poorly. 

That is contrary to everything we stand for. What I was trying 
to develop was this: That prices, retail food prices in a market, will 
come down more quickly if there is vigorous price competition among 
many food retailers in that market, and the way to promote that kind 
of price competition is to give every competitor in that market a fair 
chance to buy his merchandise on a plane of justice without unfair 
discrimination because of size so that he can compete with the biggest 
retailer or the smallest, it doesn’t make a bit of difference, on the basis 
of efficiency, on the basis of how he pleases the consumer, the quality 
of the merchandise he sells, and the cleanliness of his store and things 
like that. That is how you are going to get competition. 

That is how you get lower prices. Now you don’t get lower prices 
by giving an unscrupulous large buyer a price advantage that his 
smaller competitors don’t have. How in the name of heaven are you 
going to get price competition by destroying the small food retailer, 
the medium-sized food retailer, the small supermarket and the large 
supermarket run by community food retailers? 

How does that promote competition? It is just economic nonsense: 
to say that. It doesn’t make a bit of sense to say that. It is a dis- 
tortion of every economic law that we know. 

Senator Witer. Let’s get at what you are driving at because you are 
certainly confusing me on things that I was pretty well settled about. 

First, you made the statement a little while ago that a large buyer 
had a right to a reduced price. In other words, a large buyer, if 
he was buying a carload, could get the material at a reduced price. 
A small buyer who buys a much smaller amount would necessarily: 
have to pay a little bit more. 

89738—59 20 
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Am I right? 

Mr. Bison. Yes, you are right. 

Senator Witey. Then we are back to where we were. 

Mr. Bison. No. 

Senator Wirry. I have tried to understand what you might eal] 
the contest that goes on between the small store and the chainstore for 
the market, and I have found that there is a difference in prices, 

I still buy considerable groceries from a small store run by a friend, 
He explains the differentials in different ways, that he has to have 
more help per dollar sales, and his help is considerably higher, al] 
this and that, and I can understand that. 

But where does the criminal element come in? For two days we 
have had people talking on the other side of this fence and I would 
like to get the answers to what they said. 

Do you know what they said ? 

Mr. Bison. Yes, sir. 

Senator Witey. Then why don’t we let you inquire? 

Senator Kerauver. I think we are getting at it. Do you want to 
respond to Senator Wiley ? 

Mr. Bison. I would like to respond for just a minute, Senator. | 
think you have drawn a general conclusion as to prices in community 
food stores from experiences you may have had in certain areas. Let 
me try to point out several facts to you. Many community food store 
operators have supermarkets that are just as clean and large and at- 
tractive to consumers as any chain has. In fact, I might say that there 
are many community food store operators that have stores that are 
better than those of many chains. 

So I hope you won’t think of this as a contest between the small, 
the real small food store and the big giant chainstore because there 
are many community food store operators who have supermarkets 
that are very attractive. 

Secondly, community food store operators have never had a problem 
and never will have a problem competing with the large chain where 
price differences are given based on savings of cost, sale, or delivery 
on the basis of volume, because many of our community food store 
operators have banded together into cooperative buying groups where 
they do their buying together, and through voluntary groups as well, 
and their buying policies are just as efficient as any chainstore opera- 
tion in this country. 

So what I am trying to do is explain to you what the facts are in 
this food industry. There is no problem as far as community food 
stores are concerned if the price differences are measured only by 
savings of cost, sale, or delivery on the basis of the volume, the quan- 
tity, or the method of sale. 

There is no problem at all. They have never had a problem at all. 

They are just as efficient or a lot more efficient than many chainstores. 
Where we do have the problem is where the unscrupulous—I am not 
saying all chainstores, I am saying the unscrupulous—chainstore 
gouges the supplier into giving him a price advantage that he is not 
entitled to by any stretch of the imagination. 

He gouges him. Why, he tells the supplier, “If you don’t give me 
this price, I will do either one of two things. I will not buy from you 
any more or I will set up my own processing plant and make that 
same product you are making.” And then the supplier, the manu- 
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facturer, the canner, the processor finds it very difficult to tell a very 
large buyer that he can’t have the preferential price discount, even 
though he knows he is not entitled to it. 

Senator, it is just simply this: It is a question of who has the 
biggest club and who has the least scruples in using it. 

‘Senator Kerrauver. Are they still having under -the-table rebates? 

Mr. Bison. Oh, constantly. That goes on all the time, sir. 

Mr. Drxon. Mr. Chairman, let me get an opinion of Mr. Bison for 
Senator Wiley. Mr. Bison, we have. heard repeated testimony here 
that cert: ainly with or without S. 11, there is still a part of section 2 a) 
that is left; 2(a) is still in force and effect without the good faith 
defense ¢ oming into the picture. You would agree with that, wouldn’t 
you, sir? 

Mr. Bison. Yes. 

Mr. Dixon. We have heard a considerable amount of testimony 
here—we heard it the last time we held hearings on S. 11; we are 
hearing it again this time—that if S. 11 is enac ted into law, the burden 
of proof will be upon the 1 respondent or defendant to prove that. what 
he did will not lessen competition or tend to create a monopoly. 

Isthat your interpret: ition, sir? 

Mr. Bison. No, it isn’t; and I thought Senator Wiley’s amendment 
to this bill had put that argument to sleep forever. And, to me, the 
fact that it is still being used is inconceivable. It is clear, beyond 
peradventure of a doubt, that the burden of proof is on the attor ney 
supporting the complaint representing the Federal Trade Commis- 
sion. 

There is no doubt about that whatever. 

Mr. Dixon. We heard last time and we are again hearing this 
time that no practical businessman, with or without the advice of 
his attorney, can determine what probably would substantially lessen 
competition when he meets a price. 

Do you know of any way that we could correct or meet that 
criticism ? 

Mr. Bison. Well, I don’t think the criticism is sound. I don’t 
think it is true, for this reason: That there isn’t any better expert on 
that matter than the businessman himself. Now he knows more about 
what may substantially lessen competition in the area, in the in- 
dustry that he is operating in, than any outsider; and there is no 
question in my mind that a person in the industry on the basis of 
experience and the facts that he knows can make a conclusion as to 
what is a substantial lessening of competition. 

Senator Witry. Of course, in relation to that matter, competition 
to a large extent is not a matter of prices. It is a matter of service. 
For instance, right now you know they are talking about tired 
Wisconsin milk. Would that be in violation of the statute? Remem- 
ber, the cooperatives are saying that. They don’t let us ship in the 
milk, you know. Now what have you got to say about that ? 

Mr. Bison. I think I am involved enough right now. 

Senator Witry. I am asking you whether that is what you would 


call decent competition ? 


Mr. Bison. I don’t know, Senator, what the situation is. 


Senator Wirry. You can express yourself. You don’t have to dodge 
that one. 
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Mr. Bison. I would rather not comment because I don’t feel that 
I know enough about the situation to express a judgment. I am not 
trying to dodge the question, Senator. I am just trying to say that 
I don’t feel that I know enough about it to answer it and I ought to 
say so to you rather than try to kid you and express myself without 
really knowing the facts. : 

Senator Wirry. I want to say definitely we don’t have tired Wis- 
consin milk. We don’t have tired Wisconsin people. We don’t have 
tired Wisconsin cows. 

Senator Kerauver. As an old friend of Wisconsin, I can testify to 
that. . 

Senator Witry. You can agree to that. They are also talking 
about tired Wisconsin beer. I am sure you can’t agree to anything 
of that kind because it is the best beer in the world. Let’s get back 
to the subject. Again I say competition is a question of salesman- 
ship, and salesmanship is something more than prices. 

Mr. Drxon. Section 2(a) of the Clayton Act deals only with price 
discrimination. r 

Senator Wiiry. I understand, but I want to get this into the record 
because I felt very definitely in the beginning and still feel that this 
is a step in the right direction. However, I want this clearly under- 
stood that I don’t think the disease, when it is a question of morals 
and a question of fair dealing, is going to be remedied by mere legis- 
lation. To me that just does not make commonsense. I do think it 
would be a step in the right direction, it would preserve the little 
fellow, but the little fellow also has to wake up and has to put into 
his job the thing you mentioned, which they are doing. 

They are getting together in buying and in improving their stores 
and building up what you might call the morale of salesmanship. 

Mr. Cuumerts. Senator Wiley asked me if I had a question that 
would be exactly on the point that has been in his mind as to the 
clash between the proponents and opponents on this particular issue 
of predatory pricing. That is the main text of Mr. Bison’s com- 
plaint, that there is this aggressive buying that section 2(f) thus 
far has not been able to meet. 

The Automatic Canteen case is a perfect example of it. I could 
give just one quotation and Mr. Bison can comment on it. I think it 
is exactly the question that Senator Wiley wanted asked. 

Mr. Drxon. If you will wait until I am through with this inter- 
rogation, I think you will find that I am going to cover your point. 
But if I don’t, I think you ought to cover it. I am trying to see what 
Senator Wiley wants here. 

Senator Kerauver. All right, ask your questions, Mr. Dixon. 

Mr. Drxon. The National Association of Manufacturers representa- 
tive, Mr. Crow, testified that if S. 11 became law, it would render 
practically meaningless the “good faith” defense. 

Do you agree with that? 

Mr. Bison. No. Do you want me tocomment further? 

Senator Winey. Yes. 

Mr. Bison. The “good faith” defense under S. 11 would remain in 
effect in a case where the attorney in support of the complaint repre- 
senting the Federal Trade Commission was unable to show by sub- 
stantial evidence that the effect of the discrimination charged was 
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such as to substantially lessen competition or tend to create a mono- 
oly. 

. ee that is fact. I don’t see how anybody can disagree with that 

statement. 

Senator WILEY. a we go back to this illustration which you 
mentioned about a producer. I am a little bit of a Scotchman myself. 
I have done a considerable amount of buying and some selling in my 
day. If I were to go to him and say, “Now, how much do a dozen 
cans of this cost, how much do a hundred dozen cans cost and how 
much a carload? What are you willing to give?” And we joke back 
and forth and he finally comes down to where I’m buying two car- 
loads of it and I get a real price. I don’t want to be accused of pre- 
venting anyone from looking out for his own interests in buying 
thin 

I i it made clear on the record that the bill is not going to get 
rid of what you might call a Scotchman’s way of trying to do busi- 
ness. From what you have said, if the fellow threatened: “Well, if 
I can’t get this price, I will have to buy someplace else”; or went 
even so far as to say: “As far as I am concerned, I have to handle 
my customers. These are hard times and I am really thinking about 
going into the canning business myself.” Would he be violating any 
law? 

Mr. Bison. Senator, I think the best way I can answer that ques- 
tion is by saying this: If the canner in that situation made available 
to competing buyers who were buying the same amount of merchan- 
dise as this man you are talking about, at the same price there would 
be nothing wrong with that, nothing illegal about it at all. 

Senator Witey. All right, that is all I want. 

Mr. Dixon. Mr. Bison, we have heard repeatedly that in and of 
itself S. 11 is contrary to the basic antitrust policy. Do you agree 
with that ? 

Mr. Bison. No, I do not. The basic antitrust policy is to protect 
the competitive system. 

Senator Witry. What are his reasons? What did he say? 

Mr. Dixon. What did the witness (Crow) say? 

Senator Wirery. Yes. 

Mr. Dixon. He said: 


If our economy here is truly competitive, a businessman must have the right 
to meet within the highly restricted boundaries of the good faith defense a com- 
petitor’s lower price, and to restrict this thing is contrary to our basic policy. 

Mr. Bison. May I analyze that just for a minute? Let’s begin in 
this way, that it is essential in any competitive society for a business- 
man to have the right to meet competition. That’s fundamental. 
And this bill, S. 11, does not destroy that right at all. What this 
bill, S. 11, says, is this: That, in meeting this competition, there are 
certain obligations placed on you by society, and one is that you can- 
not do it in a way that will destroy the competitive system. 

Mr. Dixon. You can’t discriminate. 

Mr. Bison. You can’t discriminate, you can’t grant a price discrimi- 
nation which may substantially injure the competitive system. In 
effect, they are saying this to the businessman: You have perfect free- 
dom to meet competition in any way you want except that you cannot 
meet it by means of a price discrimination which will substantially in- 
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jure the competitive system, because if we allow you to do that, you 
will be destroying the very system that you are try ing to take part in 

Senator Witey. How about a retailer putting on asale? 

Mr. Bison. There is nothing wrong with that. 

Senator Witny. He can advertise a sale any time? 

Mr. Bison. Sure. 

Senator Witey. He can sell his goods at any price? I want to get 
this on the record because there has been considerable misunderstand. 
ing about it. I get many letters about it. I don’t want to become per. 
sonal but, some time ago, a man in the drug business said to me: “My 
God, we can’t meet this competition. The. drugstore down the stead 
puts on a retail sale at a price at which we can : hardly buy the goods 
at wholesale.” 

Now what about that? 

Mr. Bison. Well, that depends on what is the reason for the com- 
petitive disadvantage this particular retailer is in. Now if it is due 
to his inefficiency, if it is due to the fact that he just does not operate 
a friendly store, a clean store, and an attractive store, or if it is due to 
the fact that he has too many employees on the payroll or he just isn’t 
operating an efficient. business, there is nothing that the law should do 
to stop his competitor from forcing him out of business. 

But if, however, his competitive disadvantage i is due to the fact that 
his competitor, his large competitor, is obtaining discriminatory— 

Senator WILEY. Maybe he is a small competitor. 

Mr. Bison. All right, a small competitor, any competitor. The rea- 
son I say large, Senator, i is because the small competitor does not get 
the discriminatory price advantage. 

He does not have the buying power to extract it. 

Senator Wixey. If he is part of that chain that you are talking 
about. 

Senator Kreravver. Let’s get this clear. Mr. Bison, there is nothing 
in S. 11 that forces a retailer to sell at a V- -percent, 1-percent, or 
5-percent margin. He can fix his own margin. 

Senator Wirey. Isthat right? 

Mr. Bison. That is correct, entirely correct. 

Senator Wirey. I got that cleared up. 

Mr. Dixon. Senator W iley, there was one more point. 

Senator Kreravver. I think Mr. Bison’s answer to that was that he 
thinks that S. 11 would equalize their chances if the other competitor is 
getting an a discriminatory price. 

Senator Witry. That is all right. 

Senator Keravver. All right, Mr. Dixon. 

Mr. Dixon. Several witnesses raised this point, Senator Wiley, and 
I would call it to the witness’ attention. I think it was best expressed 
by Mr. Frederick M. Rowe from Chicago. Mr. Rowe contended that 
no pricing abuses today had been called to this subcommittee’s atten- 
tion, at any time, that could not be reached under the present law. 

If I understood him when he made that statement, he was saying 
that what the Commission was dealing with was predatory pricing, 
where you could not raise the defense of good faith and everyone 
knew that. His point was that no one had come before this com- 
mittee as yet—I assume he was not referring to past testimony, but 
no one had yet come before this committee—and pointed out examples 
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where the law would be ineffective today without S. 11. Do you 
agree with that : 49% 

Mr. Bison. No, I do not agree with it, and I might say that if the 
person who made that statement had turned to page 18 of the com- 
mittee’s report last year, he would have found five examples in the 
report itself. ' 

Mr. Cuumepris. To keep the record straight, in his testimony Mr. 
Rowe went into each one of those five instances and showed that in 
those five instances, S. 11 does not meet that problem. That is in 
the record. He took those five instances. 

Senator Kerauver. That was in his opinion. 

Mr. Crumerts. In his opinion. There is a difference of opinion 
between Mr. Bison and Mr. Rowe, there is no question about it. 

Senator Witty. What do Mr. Rowe’s five instances demonstrate ? 

Mr. Bison. Well, it clearly demonstrates this fact, Senator. That 
without S. 11 effective enforcement of the Robinson-Patman Act to 
prohibit harmful price discriminations injuring price competition in 
retail food distribution cannot be attained. 

Senator Kerauver. Mr. Bison, what form are the special unlawful 
discriminations or gouging discriminations taking these days? 

Mr. Bison. They are mainly in price. 

Senator Krrauver. I mean, are they under-the-counter kickbacks? 

Mr. Bison. The methods, Senator, are innumerable. 

Senator Krrauver. Just. name some of the principal ones, sir. 

Mr. Bison. Of course, one is a discount, a lower invoice price on 
this merchandise. Another way isa cash payment to the coercive mass 
buyer, a payment in cash. Another was 

Senator Krrauver. You mean the manufacturer will pay cash to 
the coercive buyer ? 

Mr. Bison. Yes. The invoice would be the same as that which goes 
to everyone. 

Senator Kerauver. But he would be given a cash rebate? 

Mr. Bison. Other ways for doing the same thing are to give him 
more merchandise. In other words, instead of paying it in cash you 
give it to him in kind. If you were buying a product to get a price 
advantage that you had extracted from the supplier, well, he might 
send you 100 cases or 200 cases of the same product. 

Senator Kerauver. Additional. 

Mr. Bison. Additional, yes. The ways that this has been accom- 
plished, the ways it is done, are infinite. 

Mr. Dixon. To make your testimony germane to these hearings, 
are those things being done today in the name of good faith? 

Mr. Bison. Oh, the discriminations today, Mr. Dixon, that are 
going on in the name of good faith are fantastic. Whenever you talk 
to someone—I have done it myself and I don’t want to mention 
names because it would be unfair to these people—they say, “What can 
we do? Weare meeting competition.” Well, the problem is that the 
prices in the industry have become so discriminatory, so unfair, co- 
ercive mass buyers are getting such preferential prices that it has 
become a custom. 

It is an ordinary way of doing business, and everyone is meeting 
everybody else’s prices. Consequently, as long as that defense re- 


mains, there is just no way of getting effective enforcement of this 
law. 
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Mr. Drxon. Mr. Bison, section 2(f) of the Clayton Act prohibits 
any person engaged in commerce from knowingly inducing or reeeiy. 
ing a discrimination in price. 

You have been testifying about many people who have been jp. 
sisting that they get a discriminatory price. It is correct, isn’t it 


that you cannot have a 2(f) violation, which I have just referred to, | 


without a 2(a) violation on the part of the man who granted the | 


discrimination ? 

Mr. Bison. Yes, sir. : 

Mr. Drxon. You are familiar with the Automatic Canteen case? 

Mr. Bison. Yes. 

Mr. Drxon. What is your understanding of that case ? 

Mr. Bison. My understanding of the Automatic Canteen case jg 
that the Supreme Court placed on the Commission an additional 
burden of proof in order to sustain a violation under that section go 
that the Commission would have to prove that the respondent buyer 
not only knowingly received the price discrimination but also that he 
knew that the seller did not have any of these defenses that are in 2(b) 
and 2(a),sothat the burden of proof on the Commission in providing 
violation of 2(f) today, after the Automatic Canteen case, is much 
greater than it was prior to that case. 

Mr. Drxon. And so we don’t have any 2(f) cases today. 


Mr. Bison. Well, we have some complaints filed in the automobile | 
parts cases, Mr. Dixon. There have been no 2(f) cases recently that | 


know of in food distributions. In fact they dismissed 2 of them— 
Safeway and Kroger—after the Automatic Canteen case was handed 
down. 

Mr. Cuumepris. Mr. Chairman, may I suggest that the decision in 
the Automatic Canteen case be placed at the end of Mr. Bison's 
testimony ? 

Mr. Drxon. It isin the prior record. 

Mr. Cuumerts. I would like to have it again at this point because 


ee 


a 


this is the only witness who has talked about 2(f) and the Automatic | 
Canteen case. Justice Frankfurter specifically stated in his opinion | 


what the Commission can do in 2(f) cases if they will do it. But they 


won't doit. And Justice Frankfurter specifically stated that, and they 


can get at these aggressive buyers. 

Mr. Bison. They can’t get to them in food—— 

Mr. Cuumpris. Justice Frankfurter’s majority opinion specifically 
brought out that point in his opinion and that is why I say it would 
be well to have it right here at this point in the record. 


a 


Mr. Bison. May I just comment on that statement? The Commis- | 


sion cannot enforce section 2(f) in the food distribution business even 
with the comments of Justice Frankfurter in the Automatic Canteen 
case, and the best proof of that is the record of complaints filed by 
the Commission in our industry since that case. 

There are differences between us, but I want to state there is a sound 
legal basis for the opposite conclusion which you state. 

Mr. Cuumerts. I don’t have anything further to say. I am just 
giving the opinion of the Supreme Court, not my opinion. 

Senator Wirry. You want it in the record ? 

Senator Kreravver. That is all right; we will put it in the appendix 
the record. 
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We have another witness, gentlemen. 

Mr. Burke. Senator, I have a question of Mr. Bison. 

Senator Keravuver. I am going to get to you, Mr. Burke. 

Mr. Drxon. I have only one more point. You cannot have a 2(f) 
violation unless you have a 2(a) violation, so we come back again to 
S. 11. 

Mr. Bison. Precisely. 

Mr. Dixon. You can’t induce a price discrimination unless some- 
body gives it to you, and if a man can’t be an unlawful discriminator 
because he can defend on good faith, he can’t be in violation of 2(f). 
It is just as simple as that. 

Senator Keravuver. The thing is that 2(f) refers to a person who 
tries to secure—— 

Mr. Drxon. Induce it. 

Senator Kerauver. And then 2(a) applies to the man who is giving 


it. 

Mr. Dixon. That is right. 

Senator Keravuver. So if the seller who gives it is going to be let 
loose on good faith, then you can’t convict the buyer on the other side. 
Is that what you mean ? 

Mr. Drxon. Precisely. If the sale is not a violation of the Robinson- 
Patman Act so far as the seller is concerned, how can it be a violation 
as far as the buyer isconcerned? It is just impossible. 

Senator Keravver. A violation of section 2(f) by a buyer is im- 
possible. 

Mr. Bison. I am talking about the buyer section. It has to be a 
violation for the seller to give it if it is going to be a violation for the 
buyer to receive it. 

enator Keravver. All right, Mr. Burke. You have a question? 

Mr. Burke. Just one question in order to enlighten me a little bit 
on the structure of the industry here. What would you say would 
be the retail sale volume necessary to have this coercive power put on 
the jobber? What kind of a sales volume does he have to have? 
How big does it have to become before it is big enough to do that? 

Mr. Bison. You have the problem there of how much coercion 
power there is. Let me say this: The larger your buying power, the 
more coercion you have. If you were purchasing several billion dol- 
lars of merchandise in a year, you would have more coercion power to 
extract price discrimination from the supplier than you would if you 
were dealing in millions of dollars. 

So all I can say is that the larger the buying power the greater the 
power to extract price discrimination. I don’t know to what extent 
you have to go to get any. That would depend on the fact situation 
in existence at that time, and how weak the supplier was and how much 
he needed your business and what season of the year it was and what 
was the product and so on. 

Senator Keravuver. I think, Senator Wiley, Mr. Dixon and Mr. 
Chumbris have covered most of the objections that have been made to 
§,11. But there is a final one and that is that some witnesses still say 
that if the seller reduces his price in one area under S. 11, he would 
have to reduce it perhaps all over the country, or anyway in a wide 
area. What is your understanding about that, Mr. Bison? 
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Mr. Bison. My understanding of it is this: That if the seller ye. 
duces his price in one area, he would necessarily have to reduce it for 
competing customers who received this favored price to the extent 
that if he did not do so, it would substantially lessen competition or 
tend to create a monopoly. 

Senator Kerauver. Can he create a monopoly in favor of the man 
who received the discriminatory price? 

Mr. Bison. It could create a monopoly for the seller. That de. 
pends on the situation. I believe that your report described the 
Puerto Rican Tobacco case as one example. 

Senator Keravver. Then I take it that if a seller gives a special low 
price to one purchaser in an area where others are competing with 
that one purchaser, he would have to give equal consideration to them, 
if in failing to do so it would tend to lessen competition or create q 
monopoly. That does not, in your opinion, then mean that he would 
have to go to a distant area and grant a similar reduction there, does 
it ¢ 

Mr. Bison. That is correct. 

Senator Keravuver. Of course, I think it is fair to say that it would 
depend upon what kind of commodity you are dealing in. 

The area of competition in the food industry would be smaller 
perhaps, than the area of competition in some other industry. Al] 
right, Mr. Chumbris? 

Mr. Cuumpnris. I have just this one thing, and it is only bringing 
up what Senator Wiley suggested earlier. 

I am going to read the actual testimony of Mr. Frederick Rowe who 
is a specialist in antitrust, and especially with problems affecting 
price discrimination. I understand he is writing a book on the sub- 
ject. 

He said this: 

I should like to make it clear at the outset that in opposing S. 11 I do not en- 
dorse any predatory price discrimination which may be abused as a weapon 
of monopolistic aggression. 

The issue of predatory price discrimination, of course, is not germane to §. 11 
Price differentials which result from good faith meeting of competition under 
the present law cannot be motivated by any predatory or aggressive purposes. 
Rather, to my mind, the real question posed by S. 11 is whether a seller may or 
may not exercise his traditional right of economic self-defense and reduce his 
prices in good faith in order to meet lower prices which are quoted to a customer 


by a competitor. 
No pricing abuses are sanctioned by the existing law, and there is no basis for 


its amendment by S. 11. 

The issue is highlighted by the facts underlying the Supreme Court Standard 
of Indiana decision which S. 11 would overturn. Contrary to the blood-and- 
thunder tale presented here Tuesday, it is amply clear from the record and 
judicial opinions that the case in no way concerned predatory or aggressive 
price discrimination, but dealt with a purely defensive price reduction by Stand- 
ard in order to retain four jobbers in Detroit which other suppliers sought to 
capture with lower prices. 

That brings to mind this question, Mr. Bison. I believe Judge 
Gwynne, when he appeared before us last year, pointed out to this 
subcommittee seven specific cases. He even cited the names of the 
eases, Mead’s Fine Bread, Morton’s Salt and a few others. He said 
in those instances there were situations that were more than Just 
good faith defense. That the people were either using predatory prac- 
tices, or aggressive buying or whatever the case may be. He said that 
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in those seven cases they could not meet the good faith defense be- 
cause the matter had gone either to the appellate courts or the 
Supreme Court. é 

Would vou want to comment on that or would you just let it stand 
as it is‘ ; 

Mr. Bison. I wouldn’t like to leave it stand. I would like to state 
this. I don’t know what the definition of predatory price practices is. 

Mr. Cuvmpris. I can tell you what it is in the Mead’s Fine Bread 
case. 

Mr. Bison. Let me finish. I don’t know what was in the mind of 
the witness whose testimony you just read. My definition, of course, 
of predatory is an intent to injure or destroy, intent to gain an advan- 
tage over some other competitor which is unfair, which is unjust, some 
advantage which he is not entitled to by any proper functioning of 
the economic system. 

And I would say therefore in commenting on the testimony of that 

witness that the “good faith” loophole will allow predatory price dis- 
crimination, definitely, because these price discriminations which are 
permitted under this loophole given in good faith to meet. competi- 
tion are allowed irrespective of what the injury is to the competitive 
system. 
‘If the seller can show that he was meeting a competitive price in 
good faith, then it is irrelevant what the effects of discrimination are. 
It is completely irrelevant. There is no point in going into that. So 
I say this. This loophole frames the issue on intent to meet competi- 
tion. If the seller was intending to meet competition, then the effects 
are not relevant. 

Mr. Drxon. Mr. Bison, predatory pricing is undercutting, not 
meeting. 

Mr. Bison. Yes. Now on that other point we have a decision of a 
court, of a district court, and by the way in the court of appeals which 
upheld the- 

Mr. Cuumprts. Is that the Alexander case? 

Mr. Bison. No, I mean the Balian case, which held that you could 
undercut a price. ‘There are lawyers today, and very competent law- 
yers too, who claim that this theory that you can only meet a price 
under the good faith loophole is wrong that you can’t undercut the 
price as an incidental operation of the system, and indeed they argue 
that that should be allowed. 

Senator Keravver. Will you give us the citation on the case? 

Mr. Bison. I certainly will be glad to. 

(The citation referred to follows :) 

Balian Ice Cream Company v. Arden Farms (104 F. Supp. 796 (1952) ; 231 F. 
2d 356 (9th Cir. 1955) ; cert. den. 350 U.S. 991 (1956) ). 

Senator Kerauver. Thank you very much, Mr. Bison. 

Mr. D. C. Daniel, executive vice president and general counsel 
for the National Independent Dairies Association, is the next witness, 

In introducing Mr. Daniel, I am very proud of the fact that he is 
a Tennessean, a distinguished Tennessee lawyer. For a number of 
years Mr. Daniel was a trial attorney with the Federal Trade Com- 
mission, then he became Secretary of the Federal Trade Commission 
and he was the first executive director of the Federal Trade Com- 
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mission. He retired from the Federal Trade Commission a few 
years ago to engage in the private practice of law. He is now’the 
vice president and general cana of the National Independent 
Dairies Association. He can speak with authority not only in con. 
nection with the dairy association but from his long experience with 
the Federal Trade Commission. 

Will you proceed, Mr. Daniel ? 


STATEMENT OF D. C. DANIEL, EXECUTIVE VICE PRESIDENT AND 
GENERAL COUNSEL, NATIONAL INDEPENDENT DAIRIES Asso. 
CIATION 


Mr. Dantet. Thank you, Mr. Chairman. I appreciate the oppor. 
tunity to appear here and discuss trade practices in the dairy indus. 
try and add the support of the members of the National Independ- 
ent Dairies Association to this bill, S. 11. 

The organization is less than 2 years old and it is composed of 
small and medium sized dairy operators over the United States or 
about 38 States and Hawaii. 

Senator Kerauver. Do you have any in Wisconsin ? 

Mr. Danret. Quite a few, yes. 

7 ay Wier. Now I have an expert. Is Wisconsin milk tired 
milk? 

Mr. Danteu. I wouldn’t say that. 

Senator Witny. You wouldn’t say that? 

Mr. Dantet. No. 

Senator Wirey. I guess not. 

Mr. Dantet. I say they put out some excellent milk in Wisconsin 
so our members tell me and I am sure they are truthful people. 

Senator Witey. You get hold of the milk and you get butter on 
it as thick as my finger, and what do you have in the milk around 
here, as thick as this paper, and you call that tired milk? 

Mr. Dantex. Mr. Chairman, we have I believe in the dairy industry 
at the present time about as large a variety of unfair trade practices 
as you can find in any industry in the United States. 

Senator Winey. You have it right here in Washington. 

Mr. Danten. I am talking about trade practices all over this 
country of ours that I want to try to bring to the attention of this 
committee because I think that one of the most dangerous weapons 
that is being used against the small- and medium-sized dairyman in 
this country today is price discrimination. 

Senator Witry. Let me give you an example. I get $3.60 for my 
milk per hundred and the Maryland Farmers and the others are get- 
ting $6 or $6.35 per hundred. Now you talk about discrimination, 

Mr. Danret. You know what I am talking about, Senator. I am 
glad we have got a good dairyman here. I know the Senator knows 
a great deal about the dairy business, Senator Kefauver, my senior 
Senator, of whom we Tennesseans are quite proud, because he chair- 
maned a subcommittee that held hearings out in Missouri or rather 
here in Washington on the Missouri situation, and if there was ever 
a bloody situation insofar as the crowding out of the marketplace by 
price discrimination, every unlawful trade practice in my judgment 
in the book, it is in that record, Senator, which you made in that case, 
which was made in your investigation. 


ES et! 








WwW 
he 
nt 
n- 


ith 


us- 


red 


isin 


ind 


try 
ices 


this 
this 
ONS 
1 in 


get- 
ion, 


ows 
nior 
air- 
ther 
aver 
» by 
nent 
ase, 


AMEND CLAYTON ACT 303 


I want to also say at this point before I forget it that I am not 
just talking here to be heard. We have got facts here that were also 
established as a result of a very able investigation held by the House 
Small Business Committee that involved price discrimination in the 
distribution of dairy products. 

If you do not have that, I think it should be placed in this record. 
Senator, I think that that would be a good Bible for every man that 
is an independent in the dairy business and would be an eye opener 
for others that are not in the dairy business as to what is going on in 
the so-called free enterprise system of this country. 

Senator Wier. On the statement of the distinguished gentleman 
from Tennessee, I offer it for the record. 

Senator Keravuver. All right, we will have it printed in the ap- 

endix of the record. It is House Report No. 2713, of the House Small 
Saieees Committee. 

Senator Witey. What is the date of it? 

Senator Keravcver. 85th Congress, January 3, 1959. 

Mr. Danret. As you gentlemen know, I guess there are more trade 
associations in the milk industry than in most any other industry, 
and the only reason the National Independent Dairies Association 
ever came into being was because there was a mixture in membership 
in the larger associations of the large and the small. 

The independents had to find some method of stopping unfair trade 
practice, of stopping price discriminations if you please, if they are 
going to stay in the marketplace. 

That is the reason that less than 2 years ago this organization came 
into being that has about 360 members now. All right, you say how 
does price discrimination affect the industry ? 

I will tell you how it affects it. There are no two ways about that 
and I am talking not from hearsay. I have been in the market. I 
have been where the “wood is burning,” * and those people, independ- 
ent dairymen, out there are embittered. They are in a chaotic sit- 
uation. I can give you the reason why. Large competitors are sell- 
ing products in many sections of this country on a price discrimina- 
tion basis. Some of the concerns that have the financial power to do 
it are selling milk below cost, are selling milk that can’t possibly be 
sold at that price by any small independent for any appreciable pe- 
riod of time. 

It is just an economic fact of life that a small distributor, a small 
ice cream manufacturer can’t stay in the marketplace and sell his 
milk or his ice cream below cost. 

He cannot afford to make a low price in one area while making a big 
profit in another area. The dairy business is inherently a local busi- 
ness. 

Senator Kerauver. You mean he is only operating in one area? 

Mr. Dantet. That is the point. The dairy business is inherently a 
local business. Consequently, he is operating in one area. He is not 
making a big profit elsewhere. He has got to depend on his little 
neck of the woods. And I will defy any man to say that any chain, I 
don’t care how large it is, how financially powerful, can come into 
that local market and do a better job on a competitive basis of serv- 
ice, efficiency and quality of product. 


1Small business being destroyed. 
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Senator, that is what competition should be based on. I will grant 
you that 1f a man builds a better mousetrap, why then the world 
should beat a pathway to his door. 

But what has brought the independent ice cream manufacturers 
down from 3,766 in 1947 to, in 1955, 1,672 ¢ 

Senator Kerauver. I didn’t get that figure. 

Mr. Dantev. 3,766 in 1947 to 1,672 in 1955, over a period of 8 years, 

Senator, I think if there ever was evidence of a tendency to sub- 
stantially lessen competition or tendency toward a monopoly, you 
have it right there. Iam told also that there were about 50,000 inde- 
pendent processors and dairymen back some not too many years ago, 
The facts we get from the House Small Business Committee indicate 
that there are about 15,000 left. 

How much greater an indication do we need that there is a tend- 
ency towards a monopoly in the dairy industry in this country, the 
most basic food commodities that we have today ? 

Mr. Cuumpris. Mr. Daniel, in the Adams case that you were re- 
ferring to in St. Louis and Kansas City, about which Senator Ke- 
fauver had an investigation, both the Department of Justice and the 
Federal Trade Commission have moved in on those people. Are you 
aware of that fact ? } 

Mr. Dante. I would like to see it. 

Mr. Cuvumerts. I mean they already have. As a matter of fact, no 
minority opinion was written in that particular report. because of the 
fact that the Department of Justice was moving into that particular 
field. 

Mr. Dantet. I would like to see some evidence of that, of the results 
of that movement. That is what I am locking for, sir. 

I appreciate that. 

Mr. Cuumerts. All I can bring out is the fact that evidence was 
brought out by our subcommittee at the hearings and the Federal 
Trade Commission was making its investigation and the Department 
of Justice was making its investigation. 

Senator Keravver. Has any indictment been brought ? 

Mr. Danret. No, sir. 

Mr. Cuumerts. I don’t think they are finished with it. 

Mr. Dantet. I am keeping up on that, Senator. 

There has been no indictment. 

Mr. Cuumertis. We haven’t been advised of any indictment. 

Senator Kerauver. Mr. Daniel, tell us how this works within the 
purview of the legislation we are talking about here. How do these 
discriminations work? I don’t necessarily want you to name the 
companies, but you may refer to A, B and C. 

Mr. Danteu. Senator, as Mr. Bison told you, the competitive situa- 
tion in the dairy industry is so confused as to who did what first, 
I would say that most anybody if a complaint was brought by the 
Federal Trade Commission they would come in and plead self-defense, 
shall we say, or good faith defense, which is tantamount to the same 
thing, and I would say that the Commission, the trial attorney, if 
I were on that staff, I would prick my ears up if I got the evidence 
and say, “Here, I don’t. know whether I can win this case or not. 
I had better pick something else over here that I am sure of winning.” 

My Lord, from having sat on the seat down there as executive 


EE ee 





dire 
thou 

Yi 
hear 
give 

I: 
abou 
to W 
you 
the | 
of tl 
com] 
sion. 
plait 


men. 
abou 
“We 
i 
don’ 
the 
Cow 
Li 
get : 
ind 
on t 
tem 
corn 
W 
B 
this 
man 
been 
whi 
alta 
lt 
busi 
in W 
the 
cost 
T 
exte 
veal 
half 
thot 
M 
ther 
I we 
rap) 
T 
pris 
life. 
A 


is @ 





we 


AS 


nt 


—— 


ee 


~ 


— 


AMEND CLAYTON ACT 305 


director and trial attorney of that Commission, I know you have got 
thousands and thousands of cases coming to your attention. 

You have got to work on a selective basis. “It always does. It was 
heartsic ‘ening to me to see new laws passed and no additional money 
given to enforce them. 

I am not talking for the Federal Trade Commission. I am talkine 
about. the problem. You get cases down there and you are trying 
to win all the cases you can. It is human nature to pick those ‘that 
you think you can win. And since the Supreme Court decision in 
the Standard Oil case, I would like very much to know how many 
of the cases there are down at the Federal Trade Commission in which 
complaints have not been issued because of this Supreme Court deci- 
sion. The question is whether or not they could be won if the com- 
plaints were drawn. 

I would like to know that because I have talked to some of those 
men. I would not call their names here, but I have talked with them 
about this situation. They made some investigations. They say, 
“Well. now, Iam afraid of this.” “ 

You have got this alleged meeting competition in good faith. I 
don’t want to name them. But I am sure that that is strongly in 
the back of the minds of some of the people in the Federal Trade 
Commission that are trying to enforce these laws. 

Let me make this statement, sir. We have been doing our best to 
get something done to stop the trend toward monopoly in this dairy 
industry because we believe what. so many great speakers have s said 
on the Fourth of July and on other days, th it the free enter prise sys- 
tem of this Nation is the backbone, it is the foundation, it is the 
cornerstone of our Government. 

Without that our form of government changes. 

But let me tell you this: Insofar as the independent businessmen in 
this dairy industry are concerned, that backbone has been broken, 
many of the vertebrae have been taken out of it. The foundation has 
been so chipped away that the structure is falling, and the lifeblood 
which we hear so many orators talking about. has been spilled on the 
altar, in my judgment, of the good faith defense, 

It disturbs you when you go over the country and see these small 
business people being put out of the market place. First you come 
in with a small price ‘discrimination, and then the next thing you know 
the price discrimination goes on so far it gets the price down below 
cost. 

Then you see one big organization over a period of just a few years 
extend its volume of business 38,000-plus percent. That is most re- 
vealing to me. You take another organization doing a billion and a 

half dollars business, another a billion dollars, another eight hundred 
thousand. 

Mark my words, Senator, if something isn’t done in this industry, 
there will be complete monopolization of this industr y within a per iod, 
I would say, of not more than 10 years if the trend continues with the 

rapidity with which it is going now. 

To me that is serious business. That is destroying the free enter- 
prise system in the dairy business. That is destroying our way of 
life. 

And it has been the history of human experience when a business 
is concentrated, when an industry is concentrated in the hands of a 
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few, where the whole industry of your nation is concentrated in the 
hands of a few, the consumer is the one that has the greatest burden 
on his shoulders because the price is fixed from then on, an adminis. 
tered price. 

Senator Kerauver. Mr. Daniel, as I remember from the House re. 

port and from our smaller investigation, some company of a substan. 
tial size will decide they want to move into territory A. They move 
into territory A and sell at very low cost and give a premium, such as 
an extra bottle of milk or other things for a length of time until the 
either drive the independent to the wall or drive him out of business 
Then, having gotten their part of the market, they put the price back 
up. 
Is that the usual way it goes? 
Mr. Dante. Senator, as I say 
Senator Keravuver. Give us an example of how this is done. 
Mr. Danret. Well, it is in the House report there. There are a 
number of examples in there as I recall that report, but it is simply 
this: It would appear to me from the prices that are being charged 
up here in New York, Baltimore and Maryland that we hear of every 
hour on the hour, it seems like those are very good prices. 

But now you take in some of these other cases. Let me give you an 
example of just what the price structure does, the so-called meeting of 
competition in good faith. My goodness, down in the Dallas area 
the situation got so bad that Congressman Patman and Congressman 
Tom Steed of the House Small Business Subcommittee went down 
there during the Christmas vacation, December 31, 1957, I believe it 
was. There the whole problem was this. There were two little outfits 
each of whom were doing less than 1 percent of the business. All 
right, what happened ? 

Some financial giants, who incidentally hooked in another pretty 
good sized independent who later sold out to a large concern, they 
just said, in substance, “We are going to put these two out of business, 
We are not going to stand that kind of competition.” 

One of them had 15 percent of the marketplace as I recall the 
testimony. They said: 

We just decided that we would not stand that kind of competition because 
it is a cent or two less than our price. 

Well, the little dairies, they evidently were just servicing Mom and 
Pop stores as they call them in the industry, I couldn’t imagine them 
having any of the large accounts because they can’t loan any $50,000 
or $75,000 to a concern to get an account, which is a practice in this 
industry. 

They can’t go in and buy the accounts. What happens? The giants 





put the price down, said in substance, “We are going to meet that | 


competition in good faith.” 

It is the lion taking after the mouse. What happened? Prices 
went down on milk to 19 cents a half gallon. The little ones were 
destroyed and not only that, others could not come into the market- 
place as I understand it. 

The majors on the stand there, one of them testified, admitted from 
the witness stand under cross-examination or examination by Mr. 
McIntyre that that price war was costing them $3,000 or $4,000 a day 
and I am just wondering if it wasn’t costing them more. 
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And another one of the majors said they, too, were selling at the 
same price and naturally they had about the same costs. They, too, 
were losing a large amount of money to knock those two little people 
out of the marketplace. 

They are the kind of people, those small people are the kind of 
people, that are appealing to you. 

Senator Keravuver. Did they knock them out? 

Mr. Dantev. Certainly they knocked them out. The small dairies 
brought suits but how in the name of goodness are they going to 
recover treble damages when it is estimated now that you have got 
to have $25,000 to start and do anything with a treble-damage suit. 

So the little man is behind the eight ball. He is put out of business 
and then he can’t recover treble damages because it cost him too much 
to bring suit. 

The small businessman in the dairy industry is being run out of 
business, and it is just a question of going in here, in many cases, of 
just buying the account. 

Senator Krerauver. What do you mean by buying the account ? 

Mr, Dantet. Paying whatever the traffic calls for. If it is a small 
account, say, “I will give you $250 for it.” 

Senator Kmrauver. You mean paying a store for the account? 

Mr. Danteu. Sure. If it would warrant a $1,500 price just $1,500 
under the table. Or give a note saying, “Look, if you trade with me 
and stop trading with this other man, why you can make a note and 
I will give you so much mney And if you stay with me 3 years, 
why then there won’t have to be any repayment, If you will trade 
with me, I will pave the driveway around your store. If you will 
trade with me I will paint your store inside and out. If you will 
trade with me I will give you a new soda fountain.” 

Now how in the name of commonsense 

Senator Kerauver. Have those things happened ? 

Mr. Dantet. It is sworn testimony in the Federal Trade Commis- 
sion records, Senator. 

Mr, Cuumerts. Aren’t those violations of the Robinson-Patman 
Act? 

Mr. Dante. That case is brought under section 5 of the Federal 
Trade Commission, but I contend, gentlemen, I don’t care what- 
ever odor it has, whatever odor that deal has, whether it is a price dis- 
crimination in dollars, whether it is services or facilities, it is still a 
price discrimination. I don’t care what name you call it by. 

Mr. Dixon. Are all these things being done in the name of good 
faith? 

Mr. Danret. Mr. Dixon, I am sure that there is no question about 
that. It was so interesting to me, I was sorry I could not be here 
earlier in the week but it was so interesting to me as I sat here and as 
I listened yesterday for a while, the great fear that some of the 
theorists and some of the representatives of the big organizations of 
this country had about what S. 11 was going to do to small business. 

Senator Witey. What is that? 

Mr. Dantet. Their great fear about what the passage of S. 11 would 
dotosmall business. I wish to God that they would let us worry about 
that situation. We are willing to live by it. We know good and dog- 
gone well that the situation can’t get any worse than it is now, and 
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we think that S. 11 is an answer to our prayer, and the people of this 
country and the small businesses in the dairy industry just frank} 

tell me whereever I have been, and I have been in about 25 States 
including Wisconsin a couple of times, recently in Indiana, Michigan 
recently in South Dakota and recently in other States, I am going 
to Louisiana, and very soon, I think next Tuesday, all for the reason 
that these practices are being carried on there and the small busgj- 
nessman is being forced out of the marketplace. 

They tell me that they wish to God that the Senate would either 
fish or cut bait on this legislation, because they say just like the man 
who called me and said, “Well, we wanted the legislation, but tel] 
them up there it is too damn late now. I am out of business.” 

I don’t see why in the name of commonsense that there can’t be g 
bill reported out of this committee and in the democratic way let the 
Members of the U.S. Senate cast their ballots. I am telling you, 
gentlemen, I have been where to use the expression of the farmers, 
where the “wood is burned”? on this thing, and I hope to goodness 
that there will be an awakening on the part of those in power before 
the dairy business is monopolized and future generations pay for 
that monopoly. These people are disturbed. They are alarmed, 
And they are iakitig to the Senators and the Members of the House, 

The House has already gone on record, as you heard Mr. Bison say, 
and I can’t for the life of me understand why the Senators that are 
representing these people all over the country can’t have an oppor- 
tunity to represent their constituency by voting on this bill. 

Let us worry about our troubles under it if it is bad, gentlemen, 
We are willing to take our chance. We could not be in a much worse 
competitive situation than we are in right now. 

So I don’t want the big concerns that are knocking us out of the 
marketplace by the use of the pocketbook, financial power, and not 
competing on the basis of service, efficiency, and quality of product to 
shed eee tears for us as to what will happen to us if this bill is 

assed. 

5 We are willing to take our chances, and we, sir, urge that we be 
permitted to take that chance. 

Senator Keravuver. Senator Wiley, do you have any questions? 

Senator Wiiry. You were not here the last couple of days, were 

ou? 

% Mr. Danrtrt. No, sir. I had to be away to dairy business where 
there is trouble in the industry. 

Senator Krravver. But you have been in here? 

Mr. Dante. I was in here yesterday fora while. I had to get back 
to the office and try to answer the avalanche of mail. 

Senator Wirry. You heard some of the testimony yesterday, did 
you ? 

Mr. Dantev. Yes; that is where I got my idea that somebody in the 
big outfits was worrying about this bill—what damage it might do to 
small business. 

I just wish I could take him where I have been and he would change 
his mind about it. I would like to hear him tell that to his clients. 

Senator Wier. I have a friend who was in the ice cream business 
and he sold out, but before he sold out he told me about the pressures, 


1 Business destroyed. 
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just as you say. They would go into this store and say, “Now we will 

ive you a fountain, a nice new fountain” or “We will improve this 
and improve that.” And the last I heard was that he had sold out, 
and he is still manager of the concern. 

But it just corroborates what you have said. Monopoly or big 
business or efficiency, or whatever it is called, is getting rid of the 
little fellow, the ice cream manufacturer, the milk distributor, the 
seller of the products at retail, and so forth. 

I just wondered what would happen if we passed this bill. 

Do you think it is a remedy to man’s tremendous push and desire 
to control and take over, and so forth? 

Mr. Dantet. I think that this bill will be of great help to us in the 
dairy industry. I don’t think there is any question about it, because 
some of these organizations in this industry are so large that there 
is nobody in the world can do anything with them but the Federal 
Government. 

I think that this would be an aid in solving this problem. 

Senator Witry. Of course, you know in the dairy industry you have 
what you call marketing orders, 

Mr. Danret. You have got Federal marketing orders under the 
Federal Marketing Act of 1957; yes. 

Senator Wiiry. That limits the sale or importation into certain 
areas. 

I saw in yesterday’s paper that the radio is carrying every so often 
a charge about “this tired Wisconsin milk.” It is just a psychological 
approach to scare the people to get back of what you call the inspec- 
tion theory that we don’t have as good health laws as they do here. 
You know that Wisconsin does have, and if I do say so, they have as 
good milk if not the best milk in the country. They produce 18 bil- 
lion pounds a year and we are looking for a market. We know that 
in the cities there are thousands of children that need this nourishing 
milk. 

If I understood the price that the farmers here are getting—they 
get about 12 or 13 cents a quart. Wisconsin milk sells for about 6 
cents a quart. If we received 9 cents a quart, we could ship it into 
Washington and it could be sold here for 14 or 15 cents and the dis- 
tributors could make a profit, But the important thing is that there 
are hungry children. We have an argument on the floor now about 
these areas where they need the food. They need the milk and they 
need the cheese and they need the butter in some of these areas like 
West Virginia and elsewhere. 

But I am discussing this bill. During the last couple of days, argu- 
ments were presented against it. I would like to see if a fine mind 
like yours can answer those arguments. I have not been switched off 
the track by anything that I have heard, though I am concerned 
whether the remedy is worse than the disease. That is what they are 
trying to tell us. 

Mr. Dantet. We are willing to take our chances on that, sir. 

Senator Witry. You and the other small businessmen and everyone 
else are apparently for this bill, except the chamber of commerce and 
the manufacturing groups and similar organizations. 

Mr. Dantet. Incidentally, right there, after all that information 
was put out and the position taken by the chamber of commerce at the 
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last. session of Congress, I have been all over the country and a Jot 
of people have resigned from the chamber of commerce, small business 
people because they said, “That doesn’t represent our thinking.” 

Now how many have resigned I don’t know, but these small business 
people are redheaded over this situation. I remember testifying be. 
fore a Small Business Committee last year, and Senator Sparkman 
was there as chairman. 

He was chairman of the subcommittee, and Senator Thye was there 
of Minnesota, and he got into this question. 

He said, as I recall, “Those practices that you are telling me about 
can’t take place and I will tell you why. They are Federal marketing 
orders.” 

[ said, as I remember, “Well, Senator, I don’t mean to be disrespect. 
ful, but that hasn’t got a thing to do with it.” 

He said, “I just don’t think it can happen in my State,” as I recall 
his statement. 

“I just don’t think what you are saying is true about my State.” 

I said, as I remember, “Well, I have been in your State and unless 
your folks are a bunch of big liars out there, it is happening, and I 
believe they are honorable men. I will write them and they can dis- 
cuss that with you. I will be glad to write them and tell them that 
you say it is not happening in your State and you are telling me that 
the Federal marketing bite will take care of the situation.” 

Well, some of those people were very unhappy because they knew 
the Federal marketing order wouldn’t touch their problem. They are 
the distributors and processors. And that is the mistaken thought 
I am afraid on the part of a lot of Members of Congress; that, if you 
have a Federal marketing order, that is a panacea for all the prob- 
lems in the dairy industry. 

Well, that is just erroneous thinking. Your Federal marketing 
order sets up different rules and they set up a minimum price. 

Senator Wixry. It sets up walls. 

Mr. Danret. It sets up laws, not walls, but I just don’t know how 
in the world that you are going to better get this situation over to the 
Congress as to what is happening. If it was going to be how many 
witnesses you could bring in here we could swamp you with them, 

We can’t bring in as many brilliant lawyers as the opposition can 
bring in. We can’t do that. Some of my people haven’t got the 
money to come to Washington. They can’t even come to the annual 
meeting. I am talking about the little fellows back in the hinterlands, 
back in the small towns that we talk about being the backbone of this 
country of ours, and the middleman. They are the people that are 
appealing to you for some help, some assistance. I am not going to 
come up here and deal in high-sounding economic phrases. I am not 
going to come up here and talk a lot of theory because it is not theory 
that we are looking for, it is action. 

Senator Winey. But we are sitting here as judges. We can’t as 
sume that all these people that are taking the opposite side of this issue 
have not some basis for feeling that perhaps this remedy, as I said, is 
worse than the disease. I practiced law for 30 years. My own ideais 
that we have to get the facts. I am sorry that I could not be present 
to hear all the testimony the other day, because I wanted to cross- 


examine some of these witnesses that are so positive in their conclu- | 
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sions, but I wasn’t here. Now, I was hoping that today the conclusions 
that they gave could be met by the witnesses, and not met only in 
theory but met definitely with facts. That is what is needed. This 
record is going to be gone over by other members of this committee, 
and whether we get it out of committee or not is another question. 

It is all important to get the issue down to specifics—one, two, three, 
four, five, whatever it was that these people said, and the answers in 
reply to those questions. Now you have some of these. Go ahead. 

Mir. Drxon. Do you want me to ask him some of the questions we 
asked the other day ? 

Senator Wiiry. Yes. 

Mr. Dixon. Mr. Daniel, do you think if S. 11 were enacted into law, 
it would cause a rigid price structure all the way across the country / 

Mr. Dantet. I certainly do not. There is free play of competition, 
and competition is going to take care of that top price, unless there is 
a monopoly and then you are not going to have any free play of com- 
petition. You are going to have rigid pricing. 

Mr. Dixon. Do you think that 8. 11 is inconsistent with the anti- 
trust laws / 

Mr. Dantet. I certainly do not. 

Mr. Drxon. Do you think that if S. 11 were enacted into law, it 
would render meaningless the “good faith” defense ? 

Mr. Danie. I don’t think it would render meaningless the “good 
faith” defense. You have got to go further and you just can’t say 
that you prove a discrimination and after you have proven that dis- 
crimination why it can’t be met. 

You have got to go further and say—the Commission has got to 
show that there may be substantial lessening of competition. They 
have got to sustain that in the record. 

Mr. Dixon. Do you think that the Federal Trade Commission 
can presently deal adequately with the problem of price discrimina- 
tion / 

Mr. Daniet. I think that the Supreme Court decision in the Stand- 
ard Oil case seriously weakens the Federal Trade Commission’s oper- 
ations because of the “good faith” defense. That is my judgment on 
it. 

Mr. Dixon. Do you have an opinion as to whether or not there are 
instances that have been brought to the Federal Trade Commission’s 
attention other than predatory pricing practices? 

Mr. Danten. We lm presented, I think, about most every trade 
practice that you could think of and it is bound to be in that group, 
I am sure, in that group. There are cases where this “good faith” 
defense was alleged. Well, I know it is alleged in some of the cases 
down there now that are brought under some of the acts. 

But what I am bothered about is the fact that, in my judgment, 
the Federal Trade Commission is not taking action in cases because 
of that Supreme Court decision on good faith. That is the thing 
that disturbs me. 

Mr. Dixon. You stated a while ago that if you were at the Com- 
mission today, you would probably do the same thing based on the 
facts that were before you and upon the decisions? 

Mr. Dantev. Mr. Dixon, when you are down there then at the 
Federal Trade Commission, if you are the right kind of official, the 
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right kind of attorney, you want to spend the money of the taxpayers 
as best you can. 

And if you are convinced in your own mind that you can’t win a 
lawsuit, why then you are throwing a lot of the taxpayer’s money 
down the drain. There are no two ways about it. And you are going 
to take those cases that you think you can absolutely win, because 
you won’t be wasting your time then. 

Lord only knows they have too little staff and appropriations 
That is one thing that disturbs me if I may say so now. We have 
sO many cases, so much trouble in the dairy industry, and it seems 
that the enforcement of the Robinson-Patman Act has been left to 
the Federal Trade Commission in the main. 

And I have been told down there that they just don’t have enough 
sada to go further into this dairy business. I hope that is not 

rue. 

Mr. Drxon. Do you think that because the substantial lessening 
of competition is not spelled out in S. 11, that would cause the ordi- 
nary businessman, with the advice of his lawyer, to be faced with 
an impossible decision ? 

Mr. Dantet. Mr. Dixon, to my way of thinking that is as ridicu- 
lous as it can be. I don’t think there is any reputable business that 


would make that kind of an argument, that they don’t have sufi- . 


cient counsel. This is a body of law that has been built up over 
40 or 50 years. 

You have had lots of court decisions. I don’t think for a moment 
that they would have any more difficulty here in making a determina- 
tion than they had in making it before. I don’t think that would 
be a problem at all. 

Mr. Dtxon. We have heard the statement made that if S. 11 is 
enacted into law, it would change the traditional burden of proof 
from the prosecution to the defense. 

Mr. Dantet. That isn’t what the bill says in the language as I 
understand it. I understand the interpretation of it to be that the 
Federal Trade Commission must prove the discrimination and then 
it must prove injury to competition. 

Mr. Drxon. The attorney for the Chamber of Commerce concluded 
his statement by saying: 

We believe that existing antitrust law already provides throughly adequate 
means for curbing such practices— 
referring to price discrimination. Do you agree with that? 

Mr. Dantev. He is entitled to his opinion but I certainly don’t care 
to join him. 

Senator Kerauver. On that point I think Mr. Rowe said that there 
is no case where S. 11 would help, that all the cases they knew of could 
be taken care of under existing law and that this additional provision 
in S. 11 would not be of any assistance. Do you of your own knowl- 
edge know of cases where S. 11 would meet situations that are not met 
now ¢ 

Mr. Dantet. I think it definitely would because I think as I say 
the Federal Trade Commission is not proceeding in some cases. 

Senator Keravuver. I mean in your own independent dairy asso- 
ciation ? 

Mr. Dantex. I don’t want to mention any of those people, but I have 
talked to some of them, where I would talk to them about a case 
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where it is said well, it looks like they could successfully contend that 
they are meeting competition in good faith. 

enator Krrauver. Even though it might be knocking somebody 
out of business ? 

Mr. Dantet. No question that it is knocking somebody else out of 
business. They are falling by the wayside constantly. 

Mr. Dixon. In other words, you do know of such examples that the 
chairman is talking about where cases were not brought because of 
good faith ? 

Mr. Danteu. I haven’t seen any evidence of them being brought. 

Mr. Dixon. But you have had complaints about them ? 

Mr. Dantet. Yes, that isin my judgment one of the most important 
reasons for this bill, to allay any fear that there might be on the part 
of the Federal Trade Commission if any, to go ahead and prosecute 
those cases, because it is the biggest pocketbook competition in this 
industry, not competition based on efficiency, service and quality 
that is causing the trouble. 

Mr. Dixon. Mr. Daniel, most of the opposition that has been before 
this committee seems to come from sellers. Your people are sellers, 
are they not ? 

Mr. Dante. Definitely. 

Mr. Dixon. And yet your testimony is that your people desire S. 11. 

Mr. Dante. Definitely. 

Senator Kerauver. Mr. Chumbris? 

Mr. Cuumeris. The only thing I wanted to point out Mr. Dixon 
just brought out in his last question, that most of the opponents are 
sellers. ‘Thursday we heard from the National Plant Food Institute, 
then we had the National Coal Association; the Manufacturing 
Chemists; we had the Virginia Smelting Co.; McCreary Tire & Rub- 
ber, a very small tire company; the Commerce and Industry Associa- 
tion of New York; a representative of the Celanese Corporation; 
Mr. McLaughlin, a small businessman in Alabama who also operates in 
Tennessee, from the Middle Atlantic Wire Box Association. Then 
we had the American Bar Association, the U.S. Chamber of Com- 
merce, a manager of the St. Claire Lime Co. of Oak City, and the 
president of the Frontier Refining Co. Yesterday we had Mr. Rowe 
who tries cases before the Federal Trade Commission and who was 
also one of the attorneys in the Standard Oil case. Then we had the 
Mississippi Chemical Corp., Associated Farmers of California, Pur- 
chases and Traffic Director of the Eaton Metal Products Co., a very 
small company that operates in the Mountain States area, an inde- 
pendent distributor of petroleum products, and Max Fienkelstein who 
is an independent dealer in tires. Then we had the general counsel 
of the NAM and a representative of Gould National Batteries. 

So in these two days, other than the NAM and the U.S. Chamber 
of Commerce, actually we have had people who stated here that they 
represented small business, and they were against S.11. Like Senator 
Wiley said, the difficulty is when Senators on this committee read the 
record, they can’t tell what the little people who talk to you are saying 
unless it is actually factually in the record. 

Also, and this is something we have learned from 3 or 4 years of 
working with this problem, both the proponents and the opponents 
sometimes say they are for or against it without fully realizing what 
S. 11 will or will not do. 
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Even on cross-examination they show that they are not fully aware 
of what the bill is going to do. That is why I think Senator Wiley 
made it very pointed here that the committee has to sit as a judge and 
judge all of these facts to determine whether in the case of S. 11, the 
disease is worse than the remedy, or the remedy is worse than the 
disease. 

Mr. Danrev. You know, sir, it is very interesting, the statement 
you make there with regard to the organization that represents so man 
people in small business and big businesses too that come up, and 
have noticed that in some of these statements: “We represent so man 
hundred thousand business concerns, the vast majority of them smal] 
business.” 

That is the very reason this organization, the National Independent 
Dairies Association, came into being, because they did not have any- 
body to come up in their judgment and tell what their problem was, 
because when you get a large group of large concerns into an organi- 
zation and a bunch of little ones in there, who is going to run the 
thing? Is that organization going to come up and advise the com- 
mittee and voice the sentiments of the little guy? I can’t believe it, 

This organization, the National Independent Dairies Association, 
would not be in existence if that were true, gentlemen. 

Senator Keravver. I have noticed a tendency in organizations that 
are predominantly big. I think an example is the tire manufacturers, 
We know that 75 or 80 or 85 percent, I don’t know the exact per- 
centage, of tire manufacturing is done by about five large concerns, 
U.S. Rubber, Firestone, Goodrich, Goodyear and General. What is 
the percentage of those five ? 

Mr. Cucmpris. You are pretty close to it. 

Senator Keravuver. About 75 or 80 percent. We find that instead 
of one of those companies having a witness here, we hear from Mr, 
McCreary who said he had one-fiftieth of 1 percent of the tire mann- 
facturing business. 

Mr. Dantet. Senator, it is just like people have told me all over 
the country. I don’t know too much about the U.S. chamber. I have 
got nothing against it. But I do know that a lot of our people when 
the information in opposition to this bill was put out, why they some- 
how agreed with the position taken by the chamber, and after they 
had talked with other people and became what they thought better 
enlightened on the thing, they wrote the chamber and resigned. 

Now you can get numbers, as I say. If you want to talk about 
numbers we could bring thousands of people into this chamber here. 
We could have letters all over this place. You could make it a popular 
contest at the polls. There is no doubt in my mind which way the 
thing would come out, but I will tell you how this organization started. 
A young fellow down in Alabama was being moved out of the market- 
place by price discrimination. 

He came to Washington. He went to his dairy association and 
asked for help. He said, “I don’t like that financial pressure that is 
being put against me. I want to deal on the basis of service, efficiency, 
and quality of product and not have these discriminatory discounts 
knocking me out of the marketplace.” 

Well, the general counsel of that organization said “Now look, you 
know we represent all sides. I can’t take a side against the people 
that you are talking about.” 
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He certainly couldn’t. I assume he wouldn’t have had his job very 
long if he had. So that is the reason you have got a group of small 
business people in the dairy industry in one organization, with 
phenomenal growth for less than 2 years, because they know that the 
time is not long for them in the business if something is not done. 

Senator Witry. Let’s assume a practical situation. Let’s assume a 
situation such as I know. Here is an ice cream plant, a milk dispens- 
ing plant, a retail plant, a good plant. It is making money. Now 

ple come in and want to buy it. What effect does this bill have on 
that situation ? 

Mr. Dantev. They want to buy the plant itself, lock, stock and 
barrel ? 

Senator Witey. Yes, that’s right, they want to buy it all out. 

Mr. Dante. I don’t know where this bill would affect that at all. 
That would come under section 7 of the Clayton Act if it were some 
organization in commerce, both of which were in commerce, the seller 
and the buyer. I haven’t thought that this bill would have anything 
in the world to do with that. 

Senator Winey. Now let’s take other facts. The people who want 
to buy the plant went around and saw some of the outlets that the 
plant had. They are in the habit of doing this. 

They said, “We will give you a brandnew fountain if you will buy 
our products.” They were the owners of the plant in the neighboring 
city. What difference does that make ? 

Mr. Danrez. I don’t think it makes any difference where they live 
insofar as this bill is concerned. It is discrimination between their 
customers if I understand your question, Senator. 

Senator Witry. Now, they are starting to try to buy the outlets. 
This man buys from the farmers and he makes ice cream and other 
products, but he has outlets up and down the country. And so this 
big concern comes in and wants to buy him out and in the first in- 
stance you said there is no objection to it. Now in the second instance 
they find that they are out offering facilities. 

Mr. Danteu. I didn’t say there was no objection to it, Senator. I 
said that was something that would come under another part of the 
law. It would come under the Clayton Act, section 7 and antimerger, 
which if it were a big organization that was tending towards a monop- 
oly, why then the Federal Trade Commission or Justice could step in 
and stop it. 

They have got four cases down there now on that very subject 
against four of the major chains in the United States. 

Of course, section 7 requires both concerns, the one acquired and the 
acquiring concern, to be in interstate commerce. ; 

enator Kerauver. The second part of Senator Wiley’s question is 
very important. 

Mr. Dantex. Let me have that again. 

Senator Kerauver. The little processor, whom they want to buy out, 
won't sell so then they say, “All right, we will go out and buy your 
customers ; your outlets.” 

This law would have an application when it came to that? 

Mr. Daniet. Very definitely. It would come into play there, Sen- 
ator. I don’t think there is any question about it, If I get your ques- 
tion right, if there were a situation where a big one is trying to take 
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over another by giving a price discrimination, and then he is not givin 


that same price to somebody else, if he came in and then gave him that | 


price this bill would come in here, in my judgment. 
We may not be talking about the same purposes. If I don’t under. 
stand you, please tell me. 


Mr. Cuvumrets. I think the illustration Senator Wiley is making 


now is: A is a big dairyman or a big ice cream manufacturer and B isa 
little dairyman and a little manufacturer, an ice cream man. A comes 
in and wants to buy B and B decides not to sell, so then A goes to 
customer 1 of B’s outlets and he goes to him and offers him. a much 
lower price to take him away from B, and customer 1 goes to B and 
says, “Will you meet the price or otherwise 1 will go to A?” SoRB 
in order to keep his customer 1 from going to A says, “All right, I 
will meet that 20-cent price on a gallon of ice cream,” let’s say. Then 
under S. 11 he would have to offer that same lower price to customers 
2, 3, 4, 5, 6, 7, 8, 9, and 10. 

But under existing law he would be able to give that 20-cent lower 
price to customer 1 and still go ahead and retain the other customers 
with the price that he has always served them. 

Mr. Dantet. He would have to give the price on down the line 
under this bill if it could be shown that the others—his customers— 
were injured substantially. 

= Cuumpris. Yes. Now that question has been debated on both 
sides. 

Mr. Drxon. To keep the record straight in the example that Mr, 
Chumbris is talking nek (B) could not even meet the price because 
the price would be predatory and unlawful, and good faith would have 
nothing to do with it. 

Mr. Cuumeprts. No. 

Mr. Drxon. You said (A) came in and offered a disvriminatory 
price. 

Mr. Cuumerts. No, he offered a lower price. (A) can do that. 
Nobody can stop (A) from doing that, going into (B’s) territory 
and he wants to come into a new field. 

Mr. Drxon. Is that the same price he charges in another town? 

Mr. Cuumerts. Wait a minute, you are bringing in other facts, 
Senator Wiley wasn’t going quite that far. This is the classic Stand- 
ard Oil case. 

Senator Wirry. That’s right. 

Mr. Cuvumpris. That we are using right now. There is no question 
about it and let’s not confuse the issue. This is Senator Wiley’s 
statement of facts and I am just elaborating on it. 

Is that right, Senator ? 

Senator Wiry. Sure. I had the Standard Oil case in mind. 

Mr. Cuumperis. Under existing law (B) could give a lower price 


to customer 1 and let customer 2 to 10 or 15 or 20 or whatever it may | 


be have the same price that he always gave to them. He would not 
have to reduce his price to the other 10 customers; is that right? 
Mr. Dantet. If the man that came in gave the lower price—— 


Mr. Cuvumerts. Let’s say he met all of the tests of 2(a), to meet ) 


the example of Senator Wiley, that it would tend to create a monopoly. 
All of those would be brought within the example that we are trying 
to bring out now. But if S. 11 should pass, then not only would he 
reduce that 20 cents a gallon on ice cream to customer No.1. He must 
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ive that, same lower price to customers 2, 3, 4, 5, 10, 20 whatever it is 
in that particular trading area. 

And that is the classic example. Senator Langer asked that very 
same question of the gasoline people. 

Mr. Danrev. I wish I could see your chart there. I am sitting 
across here. 

Mr. Cuumpris. Manufacturer A and Manufacturer B, and these are 
outlets of B. 

Mr. Dantet. Now this man comes in to market for the first time? 

Mr. Cuumpris. Yes. 

Mr. Daniet. And he offersa price here. 

Mr. Cuumerts. To customer 1? 

Mr, Dantet. To customer 1. 

Mr. Cuumpris. Yes. 

Mr. Daniev. And B has this customer at the present time. 

Mr. Cuumerts. Right, and 1 goes to B. 

Mr. Daniret. And this customer 1 goes to B. 

Mr. Cuumerts. And tells him about the lower offer, and B says, 
“Allright, I will meet that lower price.” 

But under existing law he would not have to give to his remain- 
ing 9 customers in that trading area. But under S. 11 he would have 
to reduce that 20 cents a gallon to every one of those people. 

Mr. Dixon. If it substantially lessened competition and could be 
proven that customers 2, 3, 4, and 5 lost a substantial volume of sales, 
then you are correct. 

Mr. Dantet. That is the point I made earlier. It is necessary to 
show this proof, you see. You have got to do that. 

The Commission can’t just issue an order. It has got to give the 
factual proof. It has got to prove substantial lessening. 

Mr. Cuumpris. Yesterday we asked that question of several wit- 
nesses, and they agreed. One of them was the attorney for the 
American Bar Association, which we hope, when they come before 
us, gives us a true interpretation. The other one was Mr. Rowe. 
Both of them agreed that the small businessman who would be similar 
to the situation of B in this instance has plenty to worry about, that 
he would come within the confines of S. 11, if it became law. 

eo Dantet. We would like to take that chance and see the law 

assed. 
. Mr. Cuumpris. That it would substantially lessen competition 
or tend to create a monopoly. It would have to meet that test to do so. 

Mr. Daniet. You have got to meet that. 

Mr. Cuumeris. That is your illustration, Senator. 

Senator Wier. The point I am getting at, and it has been brought 
out very clearly by you, sir, is that S. 11, if it becomes law, operates 
as a whip on the little fellow to sell to the big fellow, because he 
will have to meet all of this. That is one of the points that was 
brought out yesterday. Now if that is true, if A gives 20 cents off 
on the ice cream to B—— 

Mr. Cuumerts. To No. 1. 

Senator Witery. To No. 1, then B would be authorized to meet that. 
But A isn’t going to stop there. A is going to go around to every 
one of those customers. 

Mr. Dixon. Senator, I think that you must take into account here, 
when we talk about these examples, that A is selling in three other 
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States, Is the price that he is going to offer to this customer of B 
the same price as in those three other States, or is he going to come 
in here as a price raider and lower his price? That factor mug 
be always kept in mind. Then there does come into play as to how 
he will meet it. Will he meet it on a selective basis where it will de. 
stroy his other customers or will he meet it in a sense of where he 
will protect the trade area, the injury area ? 

Senator Wizxy. I don’t dispute you. I am just saying that the 
result is very apparent. A is operating in three or four other com- 
munities. He comes in and he wants to buy B’s distributing plant 
or manufacturing plant in that community. 

A then starts in, as you say, and he goes to customer 1 and gives 20 
cents off on the gallon. Customer 1 goes to B and says, “Will you 
meet it?” What happens? B says, “My God, if this is the situation, 
since I have got a big fellow here that is coming in and wants this 
plant, I guess I had better sell” and so he gets to negotiating with him, 
“How much will you pay?” And the result is that A takes over the 
plant and the customers don’t get any reduction. 

Senator Kerauver. There is one place where S. 11 might be of some 
protection to B. If A had other customers who would be competing 
with B, then he could not offer B’s little customer a lower price with- 
out himself offering it to others who might be competing. 

Senator Wry. There is no question about that. That is the very 
purpose that Iam saying. It whips B into line. 

Senator Kerauver. I don’t think I made my point clear. I am 
talking about A now. A comes into B’s territory. 

Senator Wizey. That’s right. 

Senator Keravuver. And offers a lower price to one of B’s customers, 

Senator Wirey. That is correct. 

Senator Krravuver. He could not offer a lower price to one of B’s 
customers if A himself had customers in that territory, unless he re- 
duced the price himself to all of them. So that might be some impedi- 
ment or deterrent to him actually making a lower offer in the first 
place. 

Senator Wirry. I don’t doubt that. I am talking about his coming 
in there from outside. 

Mr. Drxon. Senator, if A comes as a predatory price raider, in your 
example, B ought to be able to go down to any Federal district judge 
and he can say, “Your Honor, for God’s sake give me a preliminary 
injunction because I can’t last a week or two weeks because what he 1s 
doing is violating the law.” That would be a tendency toward monop- 
oly, because it is the very hallmark of monopoly for a man to come 
from one territory where he charges $1 a gallon and to walk intoa 
new territory and say, “I will sell it you for 80 cents a gallon.” 

Senator Keravver. He would probably be violating section 5. 

Mr. Drxon. Under the local man. That is the very way you spell 
out monopoly. He has every tool, and what we have been talking 
about here for 3 days are figments of imagination. The law is clear, 
sir, and nobody knows it any better than these competent lawyers who 
have been here talking about it. 


Mr. Dantet. That would also be a violation of section 3 of the | 


Robinson-Patman Act and the Sherman Act. 
Mr. Drxon. It would be a criminal violation. 
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Mr. Daniet. Such as the Department of Justice proceeds against. 

Mr. Cuumeris. But you are again bringing in things that were 
not contemplated by Senator fe he question. You can always bring 
in further situations. That is why we have so many exceptions to 
established rules of law. Change the facts a little bit and you go into 
another rule of law. ! 

Mr. Dixon. If a man comes into a new territory and he brings with 
him a lower price, a lawful price, that is competition, and B must 
meet it, because if we don’t have that, we don’t have competition. 
But the question of S. 11 is how he will meet it. Shall he meet it 
selectively, just to that one customer and destroy customers 2, 3, 4 
and 5, or shall he meet it and protect customers 2, 3, 4 and 5? 

That is what we are talking about. 

Senator Kerauver. But if he comes in asa price raider ? 

Mr. Drxon. Then it doesn’t apply. 

Mr. Cuvumsrtis. But if it is a big company and they can afford te 
sell their ice cream at wholesale, even on a national level, but because 
of their gigantic strength and because of their tremendous savings in 
operating at low cost, they can manufacture ice cream, let’s say, at 
95 cents a gallon less than the manufacturer that Senator Wiley was 
talking about, then it would not be any predatory practice at all. He 
still would be in the same boat. 

Mr. Drxon. I haven’t heard any small businessman ask for any 
special privilege. He said he is willing to compete on efficiency. That 
is the way I have heard the testimony here. They are not asking for 
any special inducements or for walls to be built around them. 

Senator Kerauver. Mr. Daniel, do you have anything else to add? 

Mr. Danteu. No, sir. 

Senator Krerauver. Mr. Collins, do you have any questions? 

Mr. Cotiins. No, sir. 

Senator Wirry. Just one other thought because to me what we 
are looking for is an answer to monopoly. It is conceded now that 
if a fellow who has a business in community X, if he comes into town 
but has businesses in communities Y and T and all around, but he 
comes in and he goes up to B, and he simply says “I think I would like 
to buy your business,” there isn’t any evidence that he has gone ahead 
to No. 1 and offered him ice cream at a lower price. As a matter of 
fact, his trucks are running in there selling at a lower price, but he 
has not offered it. He is just selling it. Now B knows that. B knows 
he can’t compete with this kind of competition, so he sells out. 

The public is the one that is getting gypped, because the price will 
goup. What I am trying to do is figure this out. I represent the 
public, you understand. You fellows are all special pleaders for some 
special interest, but I am not. 

Mr. Danret. You are thinking about the long pull for the public. 

Senator Wirry. That I am. 

Mr. Dantet. That is what I say. 

Senator Witry. I am thinking about coming in here. You men- 
tioned that point before. I am thinking about how this works. Now 
we have Mr. Chumbris’ idea that if he came in and offered a reduced 
price, he then could go to B, and he would ask him if he could meet 
it, That is all there was in that picture, and B said yes, he would meet 
it. But that is the Standard Oil case that we talk about. But the 
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next day A goes to No. 2, by that time B is getting pretty sick and 
he says, “I guess we had better talk.” So the result is that the busi- 
ness goes to the big fellow. Now think that thing through. 

Senator Krravuver. All right, is there anything else? We have q 
number of communications that have been furnished, all of which 
will be made a part of the record. 

These are all the witnesses who have requested to be heard, so we 
will keep the record open for a week to see if there are any other 
statements or communications, 

Mr. Cotiins. One week, Senator, to keep the record open? 

Senator Kerauver. Yes. We will keep the record open to receive 
any statements or communications. 

Senator Witey. Is this article you have in the record? 

Mr. Dantex. No, sir, this just tells what is going on and it might 
be of interest. 

Senator Krerauver. This is an editorial entitled “Dangerous Com- 
petition” from the June 1957 American Milk Review, which will be 
made part of the record. 

Mr. Dantet. That is one of the national journals in the dairy in- 
dustry. That depicts the trade practices going on in the industry, 
Senator, I think very well. 

(The article referred to may be found on page 327.) 

Senator Keravver. Mr. Daniel, we thank you very much for your 
appearance here today. 

Mr. Dantet. Thank you, Senator. It was a pleasure to be here, 
sir. 


Senator Keravuver. We stand in recess subject to the call of the 
Chair. 


(Whereupon, at 12:40 p.m. the committee recessed, subject to the 
call of the Chair.) 


Hon. 
Chai 
( 


DE 
cern 
to al 
ence 

As 
to tl 
gres 
stati 

SI 
by t 
FTC 
Act. 
mos 
Rob 
und 
erin 
gZo0c 
furt 
thro 
real 
nece 

P 
sell 
still 
defe 
in t 
disc 
sect 
tan 
wot 
enti 
enti 
less 
wol 
tha 
infl 
res 
pur 


ind 
1si- 


va 
ich 
her 


sive 


ight 


om- 


1 be 
in- 
try, 
our 
ere, 
the 
the 


APPENDIX 


THE SECRETARY OF COMMERCE, 

Washington, D.C., April 2, 1959. 
Hon. Estes KEFAUVER, 

Chairman, Subcommittee on Antitrust and Monopoly, Committee on the Judi- 
ciary, U.S. Senate, Washington, D.C. 

Deak Mr. CHAIRMAN: This is in reply to your letter of March 26, 1959, con- 
cerning the views of the Department of Commerce with respect to S. 11, a bill 
to amend the Clayton Act as amended by the Robinson-Patman Act with refer- 
ence to equality of opportunity. 

As you have indicate in your letter, the position of the Department in regard 
to this legislation has been fully stated on various occasions in previous Con- 
gresses. That position remains unchanged and is based upon the Department’s 
statutory responsibility to foster, promote and develop trade and commerce. 

Specifically, the bill in question, S. 11, is designed to change the law as stated 
by the Supreme Court in its decision in the case of Standard Oil Company v. 
FTC, 340 U.S. 230 (1951), interpreting section 2(b) of the Robinson-Patman 
Act. The Court’s decision created no new law, but merely restated the law as 
most responsible authorities had understood it to be since the passage of the 
Robinson-Patman Act. Thus, the Court found “widespread understanding that, 
under the Robinson-Patman Act, it is complete defense to a charge of price dis- 
crimination for the seller to show that its price differential has been made in 
good faith to meet a lawful and equally low price of a competitor.” The Court 
further found “plain language and established practice which permits a seller, 
through section 2(b) (of the Robinson-Patman Act), to retain a customer by 
realistically meeting in good faith the price offered to that customer, without 
necessarily challenging the seller’s price to its other customers.” 

Proponents of the bill contend that the good faith defense made available to 
sellers by the Robinson-Patman Act, and confirmed by the Supreme Court, would 
still be available to sellers under 8.11. Although S. 11 does contain good faith 
defense language, that defense would be virtually eliminated by other language 
in the act which provides that the defense can be successful only if the price 
discrimination may not “substantially * * * lessen competition * * * in any 
section of the country.” One result of statutorily setting up a defense and simul- 
taneously destroying it would be undesirable rigidity of prices. Such rigidity 
would result from the seller’s drastically restricted ability to grant price differ- 
entials selectively to meet his competitors’ prices. If he must grant price differ- 
entials to all of his customers or to none of them (the only way he could avoid 
lessening competition as prohibited by S. 11), the result in the market place 
would be one price to all; and the result to the seller would be loss of business 
that could be disastrous. Consumers would obviously be affected adversely by 
inflexible prices because loss of effective price competition between sellers would 
result. Moreover, the stagnating effect of rigid prices is contrary to the express 
purposes of the Sherman and Clayton Acts which are to foster and protect 
competition. 

In addition to consumers and sellers generally, the serious adverse effect of 
S. 11 would particularly be felt by the small and medium sized businessman. 
The business fortunes of such commercial enterprises are sorely enough beset 
without doing them the further injury of depriving them of their strongest de- 
fensive weapon—price flexibility. The small businessman must be able to make 
rapid pricing decisions without the research and analysis advantages which big 
business alone can afford to maintain. As the law stands today, a seller’s price 
determination action is limited only by a good faith intention to meet a competi- 
tor’s lower price. S. 11 would require that this seller be further restricted to 
making such price determinations as may not substantially lessen competition. 
Unless clairvoyant, the small businessman will be at the mercy of larger enter- 
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prises exercising their economic advantages at will. In fact, his very surviva) 
would be threatened. 

Under S§S. 11, not only must the seller be able to foretell the probable economic 
effect on competition of his price determination, he must also consider how this 
effect will be manifested in different geographic sections of the country. Due to 
varying circumstances of competition, the effect of a pricing determination wi) 
vary from one geographic trading area to another to the extent that what will 
be unlawful in one area would not be unlawful in another. Moreover, as any 
businessman knows, his geographic trading areas of competition change rapidly 
and often unexpectedly as competitors enter and leave these areas and as they 
change their competitive pricing tactics to gain every possible marketing advap- 
tage. A lawful price today could, without warning, become an unlawful price 
tomorrow. 

Equally vexatious to the small businessman, as well as all others concerned 
with the Robinson-Patman Act, is the matter of absorbing freight charges jy 
order to compete with other sellers. Although S. 11 says that it does not alter 
the law applicable to freight absorption, the Supreme Court in the ease of 
Federal Trade Commission v. A. E. Staley Mfg. Company, et al, has said that 
freight charges can be absorbed legally only if the seller absorbing such charges 
acts in good faith to meet a competitor’s equally low prices. However, §, 1] 
denies the good faith defense to sellers if their price discrimination may guyp. 
stantially lessen competition. Therefore, the freight absorption provision of 
S. 11 does not really preserve the seller’s freight absorption capability which, 
under present law, he now enjoys. Without this capability the businessman js 
placed at a serious disadvantage in a competitive market. This is particularly 
true of small businessmen for whom freight absorption is one of the few weap- 
ons which he can employ to meet the many competitive advantages which larger 
enterprises exploit so effectively. Furthermore, the seller so situated geograph- 
ically as to enjoy a favorable freight rate could reap the profits of a virtual area 
monopoly in the absence of his competitor’s ability to meet his lower prices by 
absorbing freight rates, thus doing violence to basic Congressional antimonopoly 
intent. 

In conclusion, we think it clear that 8. 11, if enacted, would result in the de 
struction of a businessman’s essential ability to meet competition by lowering 
prices. §S. 11 is inimical to the free flow of commerce and would result in un- 
necessary and harmful limitations on the free competitive system which charac- 
terizes the American way of doing business. 

For these reasons we urge against favorable action on this measure. 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this report to your committee. 

Sincerely yours, 
F. H. MUEtLLer, 
Acting Secretary of Commerce. 


DEPARTMENT OF JUSTICE, 
ASSISTANT ATTORNEY GENERAL, 
Washington, April 7, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, Committee on the Judi- 
ciary, U.S. Senate, Washington, D.C. 

DeaR SENATOR KEFAUVER: In your letter of March 26, 1959, you ask whether 
the Department of Justice has changed its views regarding S. 11, a bill designed 
to amend the Clayton Act as amended by the Robinson-Patman Act with refer- 
ence to equality of opportunity. SS. 11 would amend section 2(b) of the Clayton 
Act so as to make the “good faith meeting of competition” defense to a price 
discrimination available ‘‘unless the evidence affirmatively shows that the effect 
of the discrimination may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce in any section of the country.” 

As the Deputy Attorney General said in his letter of March 28, 1957, to you, 
and as I explained in my testimony before your committee on March 28, 1957, 
the Department of Justice has consistently opposed the enactment of legislative 
proposals with the same objective as S. 11. It has been the Department’s view 
that the right of a seller defensively to reduce his price in good faith to meet 
the competitor’s lawful price in individual competition situations is consonant 
with and should remain an essential qualification to any antiprice discrimination 
law. For, as we have said before, a seller constrained by law to reduce prices to 
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some only at the cost of reducing price to all, may well end by reducing them to 
neThis Department reaffirms its position of opposition to enactment of this type 
of legislation and thus, is opposed to the enactment of S. 11. Nothing has 
transpired since our 1957 statement and testimony, either by judicial or Fed- 
eral Trade Commission decision, which we feel broadens the scope of or ad- 
versely affects, what we consider to be a proper section 2(b) good faith defense. 
Your committee in its Report No. 2010 on S. 11, 85th Congress, states that three 
recent decisions “appear to widen the scope of the good faith defense sig- 
nificantly” (p. 14). The first of these decisions, Balian Ice Cream Co. vy. Arden 
Farms Co. (231 F. 2d 356 (C.A. 9, 1955) ), we explained in our letter of January 
97, 1956 to the chairman of the Senate Committee on the Judiciary, was based 
on an express finding of a lack of requisite competitive injury for a section 
2(a) violation. The second, Brown v. Standard Oil Co. (238 F. 2d 54 (C.A. 5, 
1956) ), involved the question of burden of proof and is in keeping with our ex- 
pressed views that the test as to the lawfulness of the prices being met should 
be that of either actual knowledge of illegality or what a reasonable and pru- 
dent man could be expected to believe. Such a test is inherent in any “good 
faith” standard. The final case, subsequent developments in the Standard Oil 
of Indiana * proceedings likewise does not, I feel, demonstrate adequate grounds 
for the enactment of this far-reaching legislation. 

As explained in my testimony before your committee, the Department argued 
in its petition in support of certiorari that Standard’s pricing involved a long 
established and inherently discriminatory pricing policy rather than a “good 
faith” meeting of competition. The Supreme Court, in its opinion, said that 
“the sole question then is one of fact” and the majority concluded “that Stand- 
ard’s prices to these four jobbers were reduced in response to individual com- 
petitive situation rather than pursuant to a pricing system,” which lower prices 
“could be obtained under the spur of threats to switch to pirating competitors.” 
Likewise, the four dissenting Justices, while disagreeing with the factual conclu- 
sion of the majority, agreed with the legal test: “If a seller offers a reduced 
price for no other reason than to meet the lawful low price of a competitor, 
then the seller’s otherwise unlawful price falls within the protection of section 
2(b). But where, as here, a seller establishes a discriminatory pricing system, 
this system does not acquire the protection of section 2(b) simply because in fact 
use of the system holds a customer against a competitive offer.” 

Senate Report 2010 appears to place great weight on an alleged distinction be- 
tween where the effect “may be substantially to lessen competition or tend 
to create a monopoly” and where it may only “injure, destroy, or prevent com- 
petition with any person who either grants or knowingly receives the benefit of 
such discrimination, or with customers of either of them.” We find little to sup- 
port this contention. No court or Federal Trade Commission decision appears to 
have found as probable an “injury to competition” without also finding a probable 
substantial lessening of competition or tendency to create a monopoly, and only 
one court seems to have even considered there to be a theoretical distinction 
(Alexander v. Texas Company, 149 F. Supp. 37 (1957)). Thus, the effect of the 
proposed legislation would be to render section 2(b) practically meaningless be- 
cause if there is no requisite competitive injury, there can be no violation, but. 
if there is the requisite competitive injury, then the 2(b) defense would not 
be available. Even assuming there is a distinction between these “effects” clauses, 
it would seem that the 2(b) good faith defense would be a virtual nullity because 
a seller would be required to act at his peril since he would not be absolutely 
certain which effect, if any, would be probable until after the conclusion of a 
possible investigation by an agency of the Government or a private treble damage 
suit. 

In summary, we feel that the present limited right of self-defense by a seller 
to meet, in good faith, a lawful and equally low price of a competitor in response 
to individual competitive situations for the defensive purpose of retaining exist- 
ing customers is essential and consonant with our free competitive system. En- 
actment of S. 11 legislation would be tantamount to a repeal of this defense and 
the Department, therefore, is opposed to its enactment. 

Sincerely yours, 
Victor R. HANSEN, 
Assistant Attorney General, Antitrust Division. 





1Reversal of the 7th circuit of revised findings by the Federal Trade Commission, that 
Standard Oil had not established its good faith defense, 233 F. 2d 649 (1956) and the 
affirmance thereof by. the Supreme Court, 355 U.S. 396 (1958). 
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APRIL 7, 1959, 


Hon. JOHN W. GWYNNE, 
Chairman, Federal Trade Commission, Washington, D.C. 


Deak Mr. CHAIRMAN: During the course of the recent hearings on 8. 11 a ques. 
tion arose as to the extent to which, since the first Standard of Indiana decision 
the good faith defense, either alone or with other defenses, had operated (1) to 
defeat formal Commission cases, (2) to prevent the issuance of complaints by the 
Commission after investigations, and (3) to prevent Commission investigations, 

It would be very much appreciated if you would furnish to the subcommittee 
such data as you may have on each of the three phases of the question. 

With kindest personal regards, I am 

Sincerely, 
Estes KEFAUVER, Chairman, 


FEDERAL TRADE COMMISSION, 
Washington, April 20, 1959, 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: By letter of April 7, 1959, you requested data concern- 
ing the good faith defense. Your request specifies three areas of interest. 

You first requested data on the extent to which, since the first Standard of 
Indiana decision, the good faith defense, either alone or with other defenses, hag 
operated to defeat formal Commission cases. Since the Standard Oil decision in 
1951, the defense has been successful in only one litigated case—the Standard Oil 
case, itself, in which the U.S. Court of Appeals for the Seventh Circuit reversed 
the Commission in 1956 (233 F. 2d 649) and was affirmed by the Supreme Court 
in 1958 (355 U.S. 396). 

You also requested available data on the extent to which, since the Standard 
Oil decision, the good faith defense, either alone or with other defenses, has 
operated to prevent the issuance of complaints by the Commission after in. 
vestigations. In April 1956, I wrote to the chairman of the Committee on the 
Judiciary, House of Representatives, stating that nine cases were closed after 
investigation because of the conclusion that the proposed respondents could 
successfully defend against a charge of price discrimination by reliance upon the 
“zood faith’ defense of meeting competition of section 2(b). Three cases have 
been closed since April 1956 based on this defense. 

Your further requested any available data on the extent to which the good 
faith defense has operated to prevent Commission investigations. I regret that 
we have no records from which to develop any answer to this question. Any 
survey of the staff could produce nothing more than a speculative guess. 

I shall be happy to furnish any further information or assistance you may 
desire. 

Sincerely, 
JOHN W. Gwynne, Chairman, 


APRIL 23, 1959. 
Hon. JoHN W. Gwynne, 
Chairman, Federal Trade Commission, 
Washington, D.C. 


DEAR Mr. CHAIRMAN: Thank you for your letter of April 20, 1959, furnishing 
certain data I had requested with respect to the good-faith defense in price 
discrimination cases. 

You state that the Standard of Indiana case is the only one in which the good- 
faith defense, either alone or with other defenses, has operated to defeat formal 
Commission cases. It is my information that the Commission issued complaints 
against the Gulf, Texas, and Shell Oil Cos. at or about the same time it issued 
its complaint against Standard of Indiana, charging substantially the same 
offenses, and that subsequent to the first Standard of Indiana decision the three 
companion cases against Gulf, Texas, and Shell were dismissed. 

I would be grateful if you supplemented your letter of April 20 so as to 
inform me of the extent to which, if at all, the first Standard of Indiana de- 
cision and the good-faith defense caused the dismissal of the three companion 
cases against Gulf, Texas, and Shell. 

Sincerely, 


Estes KEFravuver, Chairman. 
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FEDERAL TRADE COMMISSION, 
Washington, April 27, 1959. 
Hon. Estes KEFAUVER, ; 
Chairman, Subcommittee on Antitrust and Monopoly, Committee on the Judi- 
ciary, U.S. Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: Thank you for your letter of April 23, 1959, acknowledg- 
ing mine of April 20. You request to be informed of the extent to which, if 
at all, the first Standard of Indiana decision and the good faith defense caused 
the dismissal of the three companion cases against Gulf, Texas, and Shell. 

Complaints in these three cases were served in November and December of 
1940. Answers were filed in January 1941. No hearings were ever held in any 
of the three cases. On January 25, 1955, counsel supporting the complaint moved 
for dismissal of the complaint in each case. On April 3, 1957, the Commission 
dismissed each of the complaints without prejudice. Copies of the orders dis- 
missing the complaints in these three cases (dockets 4390, 4391, and 4392) are 
enclosed. As stated in the Commission’s order, these complaints were dismissed 
without decision on the merits because of the impracticability of hearing evidence 
on acts and practices alleged to have occurred more than 16 years before. No 
evidence ever having been heard on the allegations of the complaints, matters 
of defense were, of course, never reached. 

Sincerely, 
JOHN W. GwYNNeE, 
Chairman, 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: John W. Gwynne, Chairman; Robert T. Secrest, Sigurd An- 
derson, William C. Kern, Edward T. Tait. 


Docket No. 4390 
In the Matter of Gulf Refining Company 
ORDER DISMISSING COMPLAINT WITHOUT PREJUDICE 


It appearing that the complaint in this proceeding was issued November 29, 
1940, and that the acts and practices alleged to have been unlawful all occurred 
more than 16 years ago; and 

It further appearing that trial of the case has been held in abeyance pending 
final disposition of the proceeding in the matter of Standard Oil Company, 
docket No. 4389, which proceeding is now before the U.S. Supreme Court for 
the second time; and 

The Commission being of the opinion that irrespective of the final outcome 
of said proceeding in the matter of Standard Oil Company, docket No. 4389, it 
will not now be practicable to try the issues raised by the pleading in this case; 
and, accordingly: It is 

Ordered, That the complaint herein by, and it hereby is, dismissed, it being 
understood, however, that no decision has been made on the merits of the case, 
and this action is without prejudice to the right of the Commission to conduct 
a further investigation into the respondent’s business practices and to take such 
further action against the respondent at any time in the future as may be war- 
ranted by the then existing circumstances. 

By the Commission. 


[SEAL] Rosert M. PArRISsH, Secretary. 
Issued: April 3, 1957. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: John W. Gwynne, Chairman; Robert T. Secrest, Sigurd 
Anderson, William C. Kern, Edward T. Tait. 


Docket No. 4391 
In the Matter of the Texas Company 
ORDER DISMISSING COMPLAINT WITHOUT PREJUDICE 
It appearing that the complaint in this proceeding was issued November 29, 


1940, and that the acts and practices alleged to have been unlawful all occurred 
more than 16 years ago; and 
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It further appearing that trial of the case has been held in abeyance pending 
final disposition of the proceeding in the matter of Standard Oil Company, docket 
No. 4389, which proceeding is now before the U.S. Supreme Court for the secong 
time; and 

The Commission being of the opinion that irrespective of the final outcome 
of said proceeding in the matter of Standard Oil Company, docket No. 4389, 
it will not now be practicable to try the issues raised by the pleadings in this 
ease ; and, accordingly: It is 

Ordered, That the complaint herein be, and it hereby is, dismissed, it being 
understood, however, that no decision has been made on the merits of the case, 
and this action is without prejudice to the right of the Commission to conduct 
a further investigation into the respondent’s business practices and to take 
such further action against the respondent at any time in the future as may 
be warranted by the then existing circumstances. 

By the Commission. 

[SEAL] Ropert M. PARISH, Secretary, 

Issued: April 3, 1957. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: John W. Gwynne, Chairman; Robert T. Secrest, Sigurq 
Andersen, William C. Kern, Edward T. Tait. 


Docket No. 4892 
In the Matter of Shell Oil Company, Incorporated 
ORDER DISMISSING COMPLAINT WITHOUT PREJUDICE 


It appearing that the complaint in this proceeding was issued November 29, 
1940, and that the acts and practices alleged to have been unlawful all occurred 
more than 16 years ago; and 

It further appearing that trial of the case has been held in abeyance pending 
final disposition of the proceeding in the matter of Standard Oil Company, 
docket No. 4889, which proceeding is now before the U.S. Supreme Court for 
the second time; and 

The Commission being of the opinion that irrespective of the final outcome 
of said proceeding in the matter of Standard Oil Company, docket No. 4389, it 
will not now be practicable to try the issues raised by the pleadings in this 
ease; and, accordingly: It is 

Ordered, That the complaint herein be, and it hereby is, dismissed, it being 
understood, however, that no decision has been made on the merits of the case, 
and this action is without prejudice to the right of the Commission to conduct 
a further investigation into the respondent’s business practices and to take 
such further action against the respondent at any time in the future as may 
be warranted by the then existing circumstances. 

By the Commission. 

[SEAL ] RopertT M. Parrisy, Secretary. 

Issued: April 3, 1957. 


Law OFFrices OF KIRKLAND, ELLIS, Hopson, CHAFFETz & MASTERS, 
Washington, D.C., March 25, 1959. 
Re §. 11. 


Hon. Estes KEFAUVER, 

Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, 

U.S. Senate, Washington, D.C. 

(Attention: Paul Rand Dixon, Esq.) 

DEAR SENATOR KEFAUVER: I very much appreciated the opportunity of appear: 
ing before your subcommittee on March 20, 1959, to testify in opposition to S. 11, 
and to submit a prepared statement for the record documenting my views. 

Inasmuch as my testimony was discussed in the colloquy of the next day's 
hearings by members of the subcommittee and staff with certain witnesses, I 
would like to amplify my statement briefly by reference to that discussion. 

As you may recall, one of my principal points before the subcommittee was 


that S. 11 is not responsive to any genuine legal need, since all pricing abuses 
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presented to the subcommittee which are governed by the Robinson-Patman Act 
are fully covered by the existing provisions as interpreted by the Federal Trade 
Commission today. In this connection, I stressed that the proponents had not 
mustered a single example of a pricing abuse which was held legally justified 
under the meeting-competition provision of the existing law, but would be 
curbed by the enactment of 8. 11. 

The validity of my viewpoint, which demonstrates that S, 11 is not needed to 
cure any pricing abuse which would otherwise escape illegality, is confirmed 
by last Saturday’s transcript. Saturday’s testimony on behalf of the proponents 
was also unable to come up with a single specific decisjon or example of a pricing 
abuse permitted by the present section 2(b) which would be prohibited by S. 
11. (See transcript, pp. 735-737, 778-779.) Indeed, one of the witnesses had 
to resort to the absurd extreme of asserting that predatory price discrimination 
was today justifiable under the section 2(b) proviso (transcript, p. 745). This 
contention is not only preposterous and irresponsible, but is directly contradicted 
by the chairman’s correct legal opinion that predatory pricing practices are 
illegal regardless of the meeting-competition proviso (transcript, p. 562). 

This confirms my statement that no tenable example can be found in the 
entire record of the hearings before the subcommittee on 8. 11, since the instances 
mentioned by the proponents and last year’s committee report do not withstand 
legal analysis. 

As a matter of fact, the colloquy on Saturday effectively corroborates my own 
position. If seller A is coming in to quote a lawful lower price to the customer of 
seller B, the Robinson-Patman Act should certainly not prevent seller B from 
lowering his price to retain his customer in such a situation. (That, of course, 
was the fact pattern underlying the Standard Oil of Indiana decision.) As Mr. 
Dixon explained to Senator Wiley, if a man comes into a new territory and he 
brings with him a lower price, a lawful price, that is competition, and B must 
meet it. because if we don’t have that we don’t have competition (transcript, p. 
795). 

Eaoresty, the pricing abuses cited by the proponents, to the extent they are 
governed by the Robinson-Patman Act at all, are already prohibited under the 
existing interpretations, and hence S. 11 is not necessary to cure them. They 
concern predatory or aggressive pricing practices which are not perpetrated 
under the authority of the meeting-competition proviso, and would not be 
tolerated under prevailing interpretations of that provision by the Federal Trade 
Commission, as the FTC would doubtless confirm. As committee counsel ex- 
plained in analyzing one example before the subcommittee, B could not even 
meet the price because the price would be predatory and unlawful and good faith 
would have nothing to do with it (transcript, p. 787). 

The repeated and undocumented assertion by the proponents that the rule of 
the Standard Oil decision has somehow inhibited the Federal Trade Commission’s 
enforcement of the Robinson-Patman Act (transcript, pp. 711—713,, 759-760, 775-— 
776) is, of course, ridiculous. The annual report of the Federal Trade Com- 
mission for 1958, which has recently been transmitted to Congress, shows FTC 
activity in antimonopoly cases at record postwar levels, with more than double 
the number of complaints issued in 1958 than during 1954, coupled with an 
80 percent increase in 1958 cease-and-desist orders over the year 1954. (Pp. 
1,8) 

I am taking the liberty of sending a copy of this letter to the members of 
the subcommittee, and would appreciate its insertion in the record immediately 
following my testimony of March 20. 

Very truly yours, 


FREDERICK M. Rowe. 


[Editorial— Reprinted from the June 1957 American Milk Review] 
DESTRUCTIVE COMPETITION 


The failure of a fair trade practices bill in Ohio is a blow to the dairy in- 
dustry’s efforts to extricate itself from the morass of destructive competition in 
which it is mired. The respect enjoyed by Ohio gives it an influence that ex- 
tends far beyond its political boundaries. Other legislatures facing similar 
decisions will, to a degree, be affected by the debate and action taken at 
Columbus. 

The unfavorable vote was probably the least of the misfortunes that befell 
the dairy industry. Far more serious in our estimation was the division of the 
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industry that was exhibited. Despite the fact that the bill had the support 
of the Ohio Dairy Products Association the active opposition of certain power. 
ful segments of the dairy industry contributed to its defeat. 

We can view the result only with distaste and foreboding. It tends to give 
substance to the basic evil in the competitive situation. The evil, expresseq jy 
terms of unjustified discounts, free equipment and services, extensive loans, ang 
outright gifts of cash, transform competition from a contest based on quality, 
service, and efficiency into a contest of financial strength. The victory gogs 
to the biggest bank roll. 

Such a condition is bad for the industry and bad for the country. It breeds 
a cynicism, a corrosion of the moral foundations upon which society rests. 

We visited a magnificent plant a few weeks ago. It represented the best in 
milk processing equipment and design. Here was industrial management gt 
its best. Here were the old virtues of thrift, of sound financial management, 
of service, of quality plus enlightened labor relations, progressive merchandis. 
ing, and a high sense of industrial responsibility. By all the standards of the 
free enterprise philosophy this plant was a model. Yet it was struggling. }t 
was struggling because it did not have a bank roll big enough to meet the deals 
that some of its competitors were offering. Of what avail are integrity, merit, 
and quality against a 12 percent discount with a new car thrown in? 

This situation is not a mere matter of business relationships. This touches 
the very heart of the ethical and moral concepts that are the basic framework of 
civilization. A bribe is a bribe whether it is used to buy a vote or a stop. The 
demoralizing influence of such practices upon the industry is surpassed by the 
shameful deterioration of moral standards that they represent. 


ASSOCIATION OF REGISTERED BANK HOLDING COMPANIES, 
Washington, D.C., March 18, 1959. 
Mr. CARLILE BouTron-SMITH, 
Office of Hon. Alexander Wiley, 
Senate Office Building, 
Washington, D.C. 


Dear Mr. BoLton-SMItTH: In order to avoid any misunderstanding that might 
result from Mr. Colman’s testimony before the Antitrust Subcommittee, I want 
to clarify our position on the premerger notification bill, S. 442. 

You will recall that at the hearing it was suggested that the bill be amended 
on page 7, line 12, by adding “bank holding company” after “banking associa- 
tion”. If this amendment were adopted, bank holding companies would be ex- 
empted from the premerger notification requirement in cases where they ac. 
quire the assets of banks. This is fine as far as it goes. However, we still 
would like to be exempted from the premerger notification requirement when 
our companies acquire the stock of a bank. 

In order to exempt both asset acquisitions and stock acquisitions by bank hold- 
ing companies from the bill, we would like to have a new exemption (16) on 
page 9 of the bill, as set forth in Mr. Colman’s statement. While we would like 
to be completely exempted from the bill we would, of course, accept the ex- 
emption for asset acquisitions rather than having no exemption at all. 

I hope this letter will help clear up any confusion that may have resulted from 
our testimony. 

Sincerely yours, 
DONALD L. ROGERs. 


COMMERCE AND INDUSTRY ASSOCIATION OF NEw York, INC., 
New York, N.Y., April 2, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 
DEAR SENATOR KEFAUVER: In accordance with your request made at the time of 
Mr. Apsey’s appearance on March 19, at the hearing on S. 11, I am enclosing 
several copies of Commerce and Industry Association bulletins relating to the 


association’s position with respect to the good faith defense legislation before | 


the Congress in past years. This bulletin goes to each of the association’s 3,500 
member firms. 


As was mentioned at the hearing, over the many years in which the association 


has held these views, only one member at any time voiced any difference of ) 
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opinion and this was registered not on the basis of his own knowledge but by 
reference to materials which he forwarded to us and which he in turn had 
received from a midwestern retail group. 

We trust that these bulletins will serve the purpose of your request. If not, 
of course we will be only too pleased to furnish such other materials as you 

sire. 
~- closing may I express our deep appreciation for the courtesies extended 
to Mr. Apsey during his presentation and our compliments on the efficiency and 
orderliness with which these hearings were prepared and conducted. Not only 
did everyone who wished to be heard have the full opportunity of presenting his 
views, but the adherence to the schedule for testifying permitted the witnesses 
to plan their appearance in Washington with greatest convenience. 

Sincerely, 
S. ARNOLD WITTE, 
Counsel, Governmental Affairs Department. 


[From Bulletin of Commerce & Industry Ameer of New York, Inc., New York, April 27, 
956 ] 


ASSOCIATION Opposes BILL ON PRICE FIXING 


In telegrams to Representatives Emanuel Celler, chairman of the House 
Judiciary Committee, and Kenneth B. Keating, ranking minority member of 
the committee, the association voiced its unalterable opposition to H.R. 11 and 
similar bills which would have the effect of overruling the Standard Oil Co. 
case of some 3 years ago. 

That court decision firmly established that it is a complete defense to charges 
of price discrimination under the Robinson-Patman Act for the seller to show 
that his price or service differential was made in good faith to meet the equally 
low price or facilities offered by a competitor. The proposed legislation would 
annul the results of the case by placing on the defendant the burdens not only 
of justifying the price differential and proving good faith but also of showing 
that the effect of the differential would not be substantially to lessen competition 
or tend to create monopoly. 

The association long has held the position that the right to meet lawful com- 
petition in good faith is basic to sound business development. 


[From Bulletin of Commerce & Industry ae of New York, Inc., New York, June 1, 
956 


House BILu CITED As “ANTICOMPETITION”’ 


Defeat of a bill (H.R. 11) which would single out one of the various defenses 
to Robinson-Patman prosecution for alleged price discrimination “and for all 
practical purposes destroy it,” was urged this week by Executive Vice President 
Miley in letters to all members of the New York delegation in the House. 
Existing law, he pointed out, permits a seller to show that a price or service 
differential was made in good faith to meet the equally low lawful price or 
facilities offered by a competitor. 

“The right to meet lawful competition in good faith not only is basic to sound 
business development,” he asserted, “but also is part of the basic philosophy of 
the Sherman Act aimed at insuring continued competition. The obvious effect 


of H.R. 11 and similar legislation must be to force a seller not to meet competi- 
tion!” 


{From Bulletin of Commerce & Industry wee of New York, Inc., New York, August 
56 


Bitts Opposep By ASSOCIATION F'AIL IN CONGRESS 
ANTICOMPETITION BILL DEFEATED 


The second defeated bill in the antitrust field, known as the Anticompetition 
bill, would have eliminated the good faith defense to Robinson-Patman Act 
price discrimination proceeding and in effect would have ordered a seller not 
to meet the competition presented by additional facilities or the lower prices of 
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another vendor. The association's case in opposition to this bill was presenteg 
by Mr. Lawrence 8S. Apsey, a member of the association’s Federal Trade Com. 
mittee and the Antitrust laws Committee, and general attorney for the Celanese 
Corp. of America, in a personal appearance before the Senate subcommittee. 


{From Bulletin of Commerce & Industry Apeesecy of New York, Inc., New York, December 


MEMBERS CAN HELP—PREMERGER AND GOOD FAITH DEFENSE BILLS TO BE Oppoggp 
AGAIN 


The premerger notification and good faith defense bills which Commerce and 
Industry successfully opposed in the closing days of the last Congress are ex- 
pected to be reintroduced early in the 1957 session convening January 3 and the 
association's Federal Trade and Antitrust Laws Committee wiil renew its vigor- 
ous opposition. ; 

3ecause the measures might be offered within the first few days of the new 
Congress, it is urgent that association members communicate their views on 
the legislation to their U.S. Senators and Representatives at the earliest possible 
moment—before the 1957 session gets underway, if possible. Transmittal of 
copies of such communications to the association’s legislative division would 
be appreciated. Here are brief summaries of the two measures: 

Good faith defense—tThis bill, more accurately described as “anticompetition 
legislation,’ would change what everyone thought and the Supreme Court in 
1951 declared the law to be—that a seller has the right to neet a competitor's 
lawful lower price in good faith and rely on such action as a full defense to 
any prosecution in Robinson-Patman Act price discrimination proceedings, 

The measure would affect all levels of business and have a severe adverse 
impact on the small businessman, who would lose his bargaining position with 
suppliers, being unable to get one to bid against another. With a brake put on 
competition, sellers would be forced to raise prices because of loss of portions 
of their market. By jeopardizing the whole system of lawful freight absorption, 
a series of local monopolies would be made possible. Suppliers would be com- 
pelled to restrict offerings of special price deals to only the larger buyers. 


[From Bulletin of Commerce & Industry Association of New York, Inc., New York, March 
8, 1957] 


Meet oN “Goop FAITH” AND PREMERGER BILLS 


At its meeting yesterday (Thursday) the association’s Federal Trade Commis- 
sion and Antitrust Laws Committee under the chairmanship of association 
director James F. Hoge discussed statements which will be presented to the 
House and Senate Judiciary Committees on bills requiring premerger notifica- 
tion (H.R, 2143) and eliminating the good faith defense to Robinson-Patman 
price discrimination proceedings (8S. 11). 

While the association does not oppose the idea of premerger notification in 
itself, it will make constructive recommendations for amending the pending 
bills to reduce the merger-killing required waiting period; to define precisely 
the information that may be required of firms proposing to merge; to require 
that information furnished to Government officials be held in confidence; to 
restrict the bringing of court actions to the one agency charged with that respon- 
sibility under present law (the Department of Justice), and to provide for a 
realistic effective date for the proposed law. 

As to the so-called good faith defense bill, the association consistently has 
taken the position that this measure should be opposed in its entirety. A more 
proper description of the bill is anticompetition legislation, for its effect would 
be to overrule a Supreme Court decision under which a firm may defend an 
action on the perfectly sound and reasonable ground that it has met a competi- 
tor’s lawful lower price in good faith. 


Some of the additional points stressed by the association are that (1) the | 


present law has nothing to do with price cutting or price wars and merely 
allows a seller to meet, not beat, competition; (2) such meeting of lawful com- 
petition is actually a requirement of the Sherman Act; (3) the proposed change 
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will foment unending litigation ; (4) it will prejudice the small businessman’s 
pargaining position ; (5) it would tend to stiffen prices, and (6) it would tend to 
eteate a series of local monopolies. : 

All interested members of the association are urged to express their views on 
poth bills to their own Congressmen and Senators; to Congressman Emanuel 
Celler, Chairman of the House Judiciary Committee, and to Senator Estes Kefau- 
yer, Chairman of the Senate Antitrust Subcommittee. Congressman Celler is 
the author of the premerger bill on which hearings have commenced and Senator 
Kefauver is sponsor of the anticompetition bill on which hearings will start 
next Tuesday, March 12. 


[From Bulletin of Commerce & Industry Association of New York, Inc., New York, Mar. 22, 
1957] 


“Goop Farirn DEFENSE”—ASSOCIATION VIEWS OpposING BILL GIVEN AT 
U.S. SENATE HEARING 


The association’s views in opposition to 8. 11, a bill which would eliminate the 
good faith defense to Robinson-Patman Act price discrimination proceedings, 
were presented in Washington last week before the Senate Antitrust Subcom- 
mittee by Mr. Lawrence S. Apsey, general attorney of the Celanese Corp. of 
America and a member of the association’s federal trade commission and anti- 
trust laws committee. Mr. Apsey stressed, among other points: 

The great bulk of support for the bill came from certain misguided persons in 
a narrow segment of our economy, disregarding its impact on the economy as a 
whole. The bill not only would fail to help these people but actually would hurt 
them as well as businessmen in all other fields. It would create obstacles to 
establishment of new small businesses, would deprive the small retailer and 
wholesaler of his ability to pit one seller against another in bargaining fui over 
prices and destroy his chance of obtaining alternative sources of supply at prices 
as favorable as those he might secure from one low cost seller. 

The legislation would bring about the unhappy situation of preventing sellers 
from trying to keep their customers by meeting (not beating) special prices 
already offered by someone else. Another facet generally overlooked has been 
the immeasurable damage it would do to the basic raw materials industries such 
as chemicals, fibers, steel and plastics whose products are not sold to the con- 
sumer but to businesses which must process them further. 

The association also has pointed out that the meeting of lawful competition 
which the bill in effect would outlaw actually is a requirement of the Sherman 
Antitrust Act; that the proposed change would bring about unending litigation 
and tend to create a series of local monopolies. 


[From Voice of New York Business, New York, June 20, 1958] 
ANTI-COMPETITION Bitt REJECTION Is URGED 


With the Senate Judiciary Committee scheduled to consider the so called 
anticompetition bill (S. 11) in executive session on Monday, the association 
urged rejection of the measure “or any similar legislation so detrimental to small 
business.” 

“The pending legislation,” according to Association Secretary Zucker, “is 
designed to overrule what everyone thought the law to be and what the Supreme 
Court in 1951 declared it was—that a seller has a perfect right, and in some 
cases even the obligation, to meet a competitor’s lawful lower price in good 
faith and rely on that act as a complete defense in Robinson-Patman Act price 
discrimination proceedings. The effect of S. 11 and similar bills, for all practical 
purposes, would be to force sellers not to meet the competition of others in their 
market area.” 

Reiterating the association's firm opposition to the bill in letters sent to Chair- 
man James 0. Eastland and members of the Senate committee, Mr. Zucker ob- 
served that while its announced purpose is to protect retailers and wholesalers, 
especially in the food, drug and gasoline industries, its effect would be quite 
contrary. Continuing he wrote: 

“Certainly, if such be its aim, the bill will not prevent an individual buyer 
from gaining the competitive advantage of a lower price or so-called favored 
treatment. Any such lower price deal already is made before the bill would 
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come into operation and the individual buyer already has gotten the favoreg 
treatment from some outside third party. All the legislation would accomplish 
would be to prevent other sellers from protecting themselves from the loss of 
customers through such deals by denying them the right to meet (not beat) 
the competition offered by the reduced price. 


“A corollary result would be the deprivation of the small buyer’s opport. | 


tunity to obtain alternative sources of supply at prices as favorable as those 
he might get from a low cost seller since under the bill the competitors of that 
seller would be forbidden to meet the low price unless they were economically 
able to reduce prices across the board. Also by its jeopardizing the whole Sys- 
tem of lawful freight absorption, this legislation would create a series of loca] 
monopolies and again limit the small buyer to the seller closest to him. 
“And what about the small businessman as the seller? His very business 
life depends on his ability to retain customers against the inroads of competitors. 
The loss of even one large customer may be sufficient to ruin him. Yet, this 
bill would open the way to just such an eventuality by prohibiting him from 
meeting the competition of a lower price offered perhaps to his best customer 
by a large producer. The small man, if he meets this price to all of his eys. 
tomers, might very well also find his back to the wall—and the bill says he can’t 
meet competition for this major customer of his unless he lowers his price to aj}, 


“In behalf of the small businessman we urge your rejection of S. 11 or any | 


Similar legislation so detrimental to small business.” 


CoMMERCE & INDUSTRY ASSOCIATION OF NEW York, ING., 
New York, N.Y., April 27, 1959, 
Mr. PAUL S. GREEN, 
Senate Subcommittee on Antitrust and Monopoly, 
Senate Office Building, 
Washington, D.C. 


DeaR Mr. GREEN: With reference to your inquiry of April 13 and my reply 
of April 14, 1959, please be advised that the response to our survey is negative, 
Cordially, 
ARNOLD WITTE, 
Counsel, Governmental Affairs Department, 


CoMMERCE & INDUSTRY ASSOCIATION OF NEW YorRK, INC., 
New York, N.Y., April 28, 1959, 
Mr. PAUL S. GREEN, 
Senate Subcommittee on Antitrust and Monopoly, 
Senate Office Building, 
Washington, D.C. 


DEAR Mr. GREEN: Please disregard our letter of yesterday relating to private 
antitrust actions brought by our members. 
We have this day been advised that one of our members did institute such an 
action successfully within the past 5 years. 
Cordially, 
ARNOLD WITTE, 
Counsel, Governmental Affairs Department. 





CHAMBER OF COMMERCE OF THE UNITED STATES 
(Referendum No. 96) 


PROPOSED Poticy DECLARATION ON ROBINSON-PATMAN ACT 


The natonal chamber’s board of directors has approved submittal to referen- 
dum of the proposed policy declaration shown below. 

Each chamber of commerce and trade and professional association affiliated | 
with the national chamber is asked to vote “Yes” or “No” on the adoption of © 
this proposed declaration. 

Views of business members of the national chamber should be expressed 
through the chambers and associations in which they hold memberships. 
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PROPOSED PoLicy DECLARATION 


“Good faith” meeting of a competitor’s prices should continue to be an abso- 
lute defense to a charge of violation of the price discrimination provisions of the 
Robinson-Patman Act. 

A ballot for use in voting in this referendum has been sent to the chief adminis- 
trative officer of each chamber of commerce and trade and professional associa- 
tion affiliated with the national chamber. Each chamber or association having 
25 members or less is entitled to one vote. For each additional 200 members over 
25, an organization is entitled to one additional vote. The maximum number of 
votes an organization may cast is 10. 

Adoption of the policy declaration proposed in this referendum requires: (1) 
That one-third of the voting strength of the chamber’s organization members must 
be recorded in the referendum voting; and (2) that two-thirds of the votes thus 
east, representing at least 25 States, favor adoption of the policy declaration. 

To be counted, referendum ballots must be mailed not later than January 30, 
1958, to: Chamber of Commerce of the United States, 1615 H Street N.W., 
Washington 6, D.C. 


About this proposed policy declaration ... 


A “yes” vote will signify your desire that the national chamber have a policy 
position in favor of permitting the “good faith” defense to continue to be an 
absolute defense to charges of price discrimination brought under the Robinson- 
Patman Act. 

Stated another way, a “yes” vote will signify your desire that the national 
chamber oppose current congressional bills which seek to limit or restrict the 
“good faith” defense. These bills are H.R. 11 and 8S. 11—introduced by Repre- 
sentative Patman and Senator Kefauver, respectively. 

A “no” vote will signify your desire that the national chamber have no policy 
position on this particular subject—that the chamber continue to be strictly 
neutral, neither for nor against such legislation as H.R. 11 and S. 11. 

According to Supreme Court interpretation, a seller now can reduce his price 
to meet in “good faith” the lower price of a competitor, regardless of the effect 
upon competition. The “good faith” defense is absolute. 

H.R. 11 and S. 11 would amend the law in such a way as to make “good faith” 
an absolute defense only where the price discrimination does not substantially 
lessen competition or tend to create a monopoly in any line of commerce, in 
any section of the country. 

Advocates of these bills have maintained that the good faith justification per- 
mits discrimination between different purchasers even though it may injure com- 
petition substantially or tend to create a monopoly. Hence, they say that a 
seller may be allowed to engage in the very kind of practices the Robinson- 
Patman Act was designed to prevent. 

Opponents of the legislation claim it would lead to rigid price schedules. Their 
feeling is that the legislation would permit a seller to lower his price to one 
customer only when he lowers it to all customers, and that it thereby would 
prevent price reductions, thus depriving sellers, buyers and consumers of the 
fruits of competition. Further, they say it will hinder growth of small firms by 
prohibiting them from reducing prices to become more competitive with large 
firms. 

The national chamber’s domestic distribution committee has proposed this 
policy declaration because it believes true competition does not exist if a seller 
cannot, in good faith, reduce his price to meet the lower price of a competitor. 
The committee feels that the Patman-Kefauver bills would nullify the “good 
faith” defense, and prevent price reductions except where they are offered to all 
customers of a particular company. It is the committee’s belief that this would 
foster high price levels which would not be in the best interests of either busi- 
ness or the public. 

A more detailed explanation of the issue is presented on the following pages, 
including the major arguments on both sides of the question. 


BACKGROUND 


The Robinson-Patman Act was passed in 1936 as an amendment to the Clayton 
Act. 

Section 2 of the Clayton Act prohibited price discriminations where the effect 
of such discriminations may be substantially to lessen competition or tend to 
create a monopoly—however, this act included a proviso which sad that nothing 


contained in the act would prevent price discriminations “made in good faith 
to meet competition.” 
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The Robinson-Patman Act reinforced this prohibition by making it cover also 
discriminations which “injure, destroy or prevent competition” with any person 
who either grants or receives the price discrimination. 

This change broadened the prohibition against price discriminations and also 
served to eliminate the restrictive interpretation that required a showing of 
general injury to competitive conditions. 

The law continues to permit a defendant to rebut a price discrimination charge 
“by showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price of g 
competitor, or the services or facilities furnished by a competitor” (sec. 2(b)), 

In 1951, in the Standard Oil of Indiana case, the Supreme Court held that jt 
is an absolute defense to a charge of price discrimination for a seller to show 
that its price differential was made in good faith to meet a lawful and equally 
low price of a competitor, regardless of its effect on competition. The court 
reasoned that a seller has the right of self-defense against a price raid by a com- 
petitor. In addition, the court, in its interpretation of the law, injected the re. 
quirement that the equally low price of a competitor be a lawful one. 

In a subsequent case, Standard Oil v. Brown (1956), the circuit court of ap- 
peals commented on the foregoing Supreme Court reference to “lawful” price, 
stating, ‘““‘The use of the word ‘lawful’ was not to establish a standard that must 
be met; it was rather a description of the facts presented in that case.” The 
circuit court ruled that the seller does not have to prove that the compeitor’s 
price is a lawful one. 

LEGISLATIVE HISTORY 


It is primarily because of the Standard Oil ruling that “good faith” is an 
absolute defense that legislation has been proposed in the current Congress to 
amend section 2(b) of the Robinson-Patman Act. Legislative concern with the 
good faith defense under the Robinson-Patman Act is currently reflected in two 
types of proposals in Congress: 

(1) The so-called equal opportunity proposals such as contained in §, 11 
(Senator Kefauver) and H.R. 11 (Representative Patman). The purpose and 
effect of these proposals is to overturn the Supreme Court’s ruling in the Stand- 
ard Oil case. Representative Patman and other proponents of this type of legis- 
lation believe that the Standard Oil of Indiana decision nullified the original 
intent of section 2(b) of the Robinson-Patman Act. 

(2) Proposals to write the Standard Oil decision into the act by making the 
good faith meeting of an equally low price of a competitor an absolute defense to 
a charge of price discrimination, regardless of the effect upon competition. 

These present proposals are not new. Since the Supreme Court decision in 
1951, legislation hus been introduced in both the Senate and House of Repre- 
sentatives in each successive Congress to change this section of the Robinson- 
Patman Act. 

As a matter of fact, a proposal along the lines of type (2) above was introduced 
in 1949—before the Standard Oil case—in the 81st Congress. This proposal, 
S. 1008, introduced by Senator Myers of Pennsylvania, was passed by both Houses, 
but was vetoed by President Truman. 

Both types of proposals were introduced in the 82d, 83d, and 84th Congresses. 
In the 84th Congress, an “equal opportunity” bill, H.R. 1840, was passed by the 
House, but the Senate did not act upon it. 

Soon after the beginning of the 85th Congress, bills were again introduced in 
both Houses of Congress to restrict the use of the “good faith’? defense. In the 
Senate, Kefauver introduced S. 11. In the House, Patman introduced H.R. 11. 
S. 11 and H.R. 11 would change the Robinson-Patman Act as follows (the por- 
tion of the present act which would be deleted is shown in brackets and sub- 
stituted language is indicated by italics) : 

“Sec. 2. (b) Upon proof being made, at any hearing on a complaint under 
this section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination : Provided, however, [That 
nothing contained in sections 12, 13, 14-21, and 22-27 of this title shall prevent 
a seller rebutting the prima facie case thus made by showing] That unless the 
effect of the discrimination may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce, in any section of the country, tt 
shall be a complete defense for a seller to show that his lower price or the fur- 
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g of services or facilities to any purchaser or purchasers was made in 
faith to meet an equally low price of a competitor, or the services or facili- 
ties furnished by a competitor.” ; 

In answer to these attempts to restrict the good faith defense in the present 
law, Senator Capehart has introduced 8. 1211. This bill would leave section 
2(b) as it is presently stated in the law, and further strengthen the position 
of the good faith defense by deleting the period at the end of section 2(b) and 
adding the following: “: And provided further, That in any proceeding involving 
an alleged violation of this section, it shall be a complete defense to a charge of 
discrimination in price, or in services or facilities furnished, if the seller shows 
that his lower price, or his furnishing of greater services or facilities, was made 
jn good faith to meet an equally low price of, or services or facilities of com- 

rable value furnished or offered by, a competitor: And provided further, That 
it shall not be a violation of this act for a seller, acting independently, to sell 
at delivered prices, or to absorb freight to meet in good faith an equally low 
price of a competitor.” 


ARGUMENTS AGAINST THE PROPOSED POLICY DECLARATION 


Principal arguinents which have been advanced in support of the Kefauver- 
Patman legislation are as follows: 

Under the present situation where meeting a competitor’s price in “good 
faith” is an absolute defense against charges of violating the price-discrimina- 
tion provisions of the Robinson-Patman Act, it is still possible through price 
discrimination to injure competition and foster a monopolistic situation at two 
marketing levels: 

(1) Selling.—Price competition can be used by a seller to injure his rivals. 
A large manufacturer reduces prices in a given area until he throttles smaller 
competition in that area. When his competition is driven to the wall, he resumes 
a normal profitable price. 

(2) Buying.—Big buyers force lower prices from suppliers, not justified neces- 
sarily by actual quantity savings, but forced because the buyer takes up such 
a large proportion of the supplier’s production that he has a hold over the sup- 
plier. This allows a large buyer to acquire goods for resale at a lower price 
than his competitor and to undercut a competitor’s prices until he drives him 
out of business. 

The Standard Oil decision nullifies the effectiveness of the Robinson-Patman 
Act in preventing monopolistic practices of the two types described above. These 
kinds of practices were not occurring before the 1951 Standard Oil of Indiana 
decision. Since that decision, practices of this type have been happening with 
increasing frequency. 

In order to circumvent the Robinson-Patman Act today, all that is necessary 
is to find, or create, a situation in which a lower price of a competitor can be 
cited in order to justify price cutting. 

For instance, a large buyer might go to a supplier of a particular product and 
request a deal at a price 5 percent less than the chain has been paying its origi- 
nal supplier. The supplier happens to be in a position where he can make this 
price cut and justify it on the basis of his costs. Then the buyer goes back to its 
original supplier and says, in effect, “Meet this price, or we will give our busi- 
ness to this other firm.” The original supplier is in a position where he has to 
acquiesce because this large buyer may represent 5 or 10 percent of his entire 
sales, and he would be in trouble financially if he were to lose this much busi- 
ness. 

In another example, a seller would only have to find or arrange one instance 
of a lower price being offered in order to cut his price to meet that price. 
There might be circumstances in which this would enable the seller to undercut 
the rest of his competition in that market. 

The greater financial resources of the larger companies enable them to under- 
eut smaller competitors in a given market, while maintaining their income 
through higher prices in other markets, until they eliminate competition. 

In the same manner, a dominant seller may discourage competition of smaller 
sellers by meeting each competitive offer to a customer as it is made. 

Under H.R. 11 and S. 11, the “good faith” defense would still be valid in those 
cases where the effect of such a discrimination did not substantially lessen com- 
petition or tend to create a monopoly. In other words, the seller is still free to 
meet a competitor’s price, except where the discrimination would lessen competi- 
tion or tend to create a monopoly. However, restricting the good faith defense 
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would restore market conditions under which large firms would not be able to 
indulge in harmful price discriminations at the expense of their smaller com. 
petitors. 

Limiting the good faith defense is designed to help both the smaller many. 
facturer and the smaller distributor to compete successfully against the big firms, 
Three of the five members of the Federal Trade Commission appear to favor 
in principle such legislation as 8S. 11 and H.R.11. FTC Chairman Gwynne takes 
the opposite view. Commissioner Tait, the newest member, takes no position, 
(This information was contained in a letter of March 11, 1957, signed by the 
FTC Secretary and sent to the Senate Subcommittee on Antitrust and Monopoly.) 


ARGUMENTS IN FAVOR OF THE PROPOSED POLICY DECLARATION 


Principal arguments which have been advanced against the Kefauver-Patmap 
legislation are as follows: 

If an economic system is free and competitive, a supplier should be allowed to 
meet a lower price offered by a competitor. If you cannot meet a lower price, 
competition does not truly exist. 

At present, a supplier may meet a competitor’s lower price by making a reg. 
sonably simple judgment of whether his company can afford to sell at the lower 
price. If the good faith defense were to be restricted he would have to ep. 
gage in a protracted economic survey and draw his conclusion on guesswork ag 
to whether his lower price would be judged by the Federal Trade Commission 
to be one which lessens competition or tends to create a monopoly. 

This would make the businessman extremely cautious in meeting competition, 
Since he would be very hesitant to reduce prices in the face of a possible FTO 
action, the net result would be to introduce a rigidity into the price structure of 
an industry, which would tend to maintain an artificial, high price level—thnys 
depriving sellers, buyers, and consumers of the fruits of competition. 

In effect, this restriction would result in industrywide price fixing, precisely 
one of the evils which our antitrust laws are intended to prevent. Antitrust 
laws are to protect the consumer by fostering competition, not to protect some 
businesses by limiting competition. 

If the good faith defense is limited, it will mean that a supplier cannot re 
duce his price to one customer, to meet the lower price of a competitor, unless 
he reduces his price to all of his customers. This possibility is based on the 
experiences of the Pure Oil Co. and the Anheuser-Busch Co. with the Federal 
Trade Commission. 

In the Pure Oil case (FTC Docket 6640, 1956), the Pure Oil Co. was charged 
with violation of section 2(a) by selling to certain dealers in and around Bir. 
mingham, Ala., at prices substantially lower than they were selling to other 
dealers in Alabama, as well as in other States. 

In the Anheuser-Busch case (FTC Docket 6331, 1957), Anheuser-Busch was 
charged with reducing its prices for Budweiser beer in the St. Louis trading 
area in 1954, while maintaining regular prices in the rest of the country. The 
company was ordered to stop reducing beer prices in any market where it conm- 
petes with others, unless it proportionally reduces prices everywhere. 

These decisions were made on the basis that the reduced prices substantially 
lessened competition in the area where they were made. 

The net result of limiting the good faith defense would be to destroy our 
national competitive market and substitute a system of area monopolies. At 
present, taking a hypothetical case, if there are manufacturers of a simila 
product in Chicago and in Bridgeport, Conn., they compete for the business of a 
buyer in Indianapolis. Assuming that production costs in Chicago and Bridge 
port are the same, the Chicago manufacturer has a cost advantage in that he has 
a shorter distance to ship. To compete with the Chicago firm, the Bridgeport 
company will absorb some of its expenses in shipping to Indianapolis so it can 
offer an equally low price to meet its competitor’s price. 

Unless the good faith defense were available in this case, the Bridgeport 
company would have to justify its price on the basis of costs. This it could 
not do. Therefore, it could not meet the competitor’s price and would have to 
withdraw from selling in the Chicago area market. This result would not foster 
competition. but would injure it. Thus, the limitation proposals would create 
monopolies, rather than prevent them. 

Particularly difficult would be the situation of a small business firm that sells 
in a limited area. If a large firm, some distance away, started selling at a lower 
price in one or two markets in the small firm’s area, the small firm would ordi- 
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narily meet the lower price to keep its customers. If the good faith defense 
were not allowed, then the small firm would have to reduce prices to all its 
customers equally, which may ruin its business. 

The Department of Justice and the Supreme Court uphold the good faith 
defense. Assistant Attorney General Hansen has testified before the Senate 
Subcommittee on Antitrust and Monopoly in favor of retaining the “good faith” 
defense. Likewise, the Attorney General’s committee to study the antitrust laws 
reported favorably on retaining the good faith defense. The Supreme Court 
ruled that the good faith reduction of prices to meet competition was an abso- 
lute defense to charges of price discrimination (Standard Oil of Indiana case). 


CHAMBER OF COMMERCE OF THE UNITED STATES, 
Washington, D.C., April 6, 1959. 
Mr. Paut Ranp Dixon, 
Counsel and Staff Director, Subcommittee on Antitrust and Monopoly, Judiciary 
Committee, U.S. Senate, Washington, D.C. 


Dear Mr. Dixon: On March 19, 1959, during the national chamber’s testimony 
against S. 11 before the Senate Antitrust and Monopoly Subcommittee, you asked 
several questions about the chamber’s membership referendum which resulted 
in the adoption of a policy declaration in support of the absolute character of 
the good faith defense in the Robinson-Patman Act. 

jo further explain this referendum and to illustrate its democratic character, 
I wish to submit this additional information, with the request that you make this 
letter a part of the official record of hearings. 

Prior to the referendum, the national chamber had no policy position on this 
legislative issue. In other words, the chamber was neutral. 

Then, in mid-1957, the chamber’s Domestic Distribution Committee studied 
the S. 11 issue rather thoroughly, examining both pros and cons. The commit- 
tee concluded that the chamber should have a position in support of the absolute 
character of the good faith defense, or, stated another way, against legislation 
such as 8.11. The committee proposed such a policy declaration, and this is the 
declaration that was subsequently submitted to membership referendum. The 
referendum asked our members to approve or disapprove this declaration. 

Actually, this procedure is quite similar to the procedure in Congress. A 
congressional committee studies a particular issue, approves a bill, and then 
recommends that bill for enactment. It does not recommend two or three bills; 
it recommends one bill for enactment or rejection. That is just what was done 
through the chamber’s referendum. The policy proposal was recommended for 
enactment or rejection. As it turned out, it was enacted rather convincingly. 

You must bear in mind that it is not feasible, under chamber bylaws, to offer 
a series of alternative positions, tally the various expressions of preference, and 
follow the one which receives the greatest number of votes. In order for a 
referendum to be official, at least one-third of our voting strength must be re- 
corded—and at least two-thirds of these votes, representing at least 25 States, 
must favor the policy proposal. Thus, a chamber referendum must offer a single, 
specifie policy for approval or disapproval by the members. 

It goes without saying that those memhers who disagree with a proposal can 
be expected to work for its defeat, and that they have the freedom to work for 
the initiation of a subsequent proposal more in line with their thinking. How- 
ever, as you know, this particular proposal was adopted by almost a 10-to-1 vote. 

Cordially, 





HItTon Davis, 
Manager, Domestic Distribution Department. 


CHAMBER OF COMMERCE OF THE UNTTED STATEs, 
Washington, D.C., April 7, 1959. 
Mr. RAND Drxon, 
Senate Subcommittee on Antitrust and Monopoly, Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 

Dear Mr. Dixon: During my testimony before your committee as a witness on 
8. 11 for the Chamber of Commerce of the United States. you asked me to cite 
a case “that was ever brought on a basis of what you called the ‘random price 
discrimination’?” I am happy to oblige. 

As I testified, temporary price discriminations are essentially sporadic and 
casualin nature. They represent attempts to stabilize output or reduce excessive 
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inventories. They do not involve the kind of aggressive behavior associated with 
attempts to extend or exploit existing positions of excessive market power. 

I would like to cite two cases, brought before the Federal Trade Commisggj, 
which appear to involve elements of random price discrimination. (Both cages 
are taken from the Trade Regulation Reporter, 10th edition, vol. 1, Commeres 
Clearing House. ) 

(1) “Price discrimination charges against a wholesaler of television receivers 
were dismissed on the ground that the great majority of the wholesaler’s prigg 
differentials legally were justified and the remainder did not endanger competi, 
tion between the wholesaler’s retail customers. The Commission ruled that a). 
most all of the lower prices granted heavier buying customers were justified op 


the basis of selling costs or on the sale of distress merchandise. Docket | 


6721.”—Trade Regulation Reporter, par. 3510.752. 

(2) “A baker was charged with giving away free, two cup cakes with every 
purchase of a loaf of bread in local communities in two States but not in other 
portions of its sales territory. It was found that the baker engaged in this 
practice to meet competition and discontinued it while some other competitors 
were still giving away premiums and the file was closed without issuance of g 
formal complaint, Informal Opinion of Commission, 81 Congressional Reeorg 
Appendix, part 10, page 2338.”—-Trade Regulation Reporter, par. 3515.351, 

These two citations are illustrative of the type of random price discriming. 
tions I had in mind in my testimony. I hope you will bear in mind that the point 
I was making on random price discriminations involved the proposition that 
such discriminations are very much in the public interest. I am confident that 
S. 11 would bear more harshly against such desirable discriminations thay 
present law. 

Sincerely yours, 
PapRAIc P. FRucHT, 
Economic Research Department, 


VIRGINIA SMELTING Co., 
Boston, Mass., April 6, 1959, 
Senator Estes KEFAUVER, 
U.S. Senate, 
Washington, D.C. 


Deak SENATOR KEFAUVER: Your committee will be considering the report of 
your Subcommittee on Antitrust and Monopoly on 8S. 11. I am so convineed 
that this bill, if passed, would be extremely harmful to small businesses who 
are manufacturing and selling various commodities in the United States that 
I am trying to point out to you my reasons, I have been engaged in small 
business all my life. Up to about 1925 I was mining and selling pyrites; since 
that time I have been principally occupied in manufacturing and selling chemi- 
cals. In each occupation I have found that the producer of any product has to 
meet the competitive price for the same or equivalent product if he expects to 
continue to operate. 

The present privilege which we manufacturers and sellers have, namely to 
meet the price of a competitor where it shows up without necessarily having to 
make the lower price to all our customers for the same product, has proved very 
important and almost a lifesaver in recent years. This privilege is of par- 
ticular importance to those of us who are small, for reasons stated in my testi- 
mony before your subcommittee, copy of which I am enclosing. 

I am wondering whether you appreciate the number of small undertakings 
that would presumably be adversely affected as compared to the larger com- 
panies in the same business. With this in mind I asked Mr. Ross Davis of 
the Small Business Administration, 811 Vermont Avenue NW., how many small 
companies his department estimated are in existence. He referred me to Mr. 
James Mills, statistician. Mr. Mills told me that in very round numbers there 
are roughly 300,000 firms or individuals who manufacture and sell various com- 
modities. He estimated that at least 270,000 of these organizations were small. 
He also told me that there are roughly 300,000 firms or individuals who buy 
and resell various products, and that at least 270,000 of these are small. 

If I am right, as I believe I am, that a very large part of these small under- 
takings would be affected unfavorably by the passing of S. 11, you can visualiz 
the extent of the damage to small industry that is at stake. 

Yours very truly, 
Avaustus H. Eustis, 
Chairman of the Board. 
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MANUFACTURING CHEMISTS’ ASSOCIATION, INC., 
Washington, D.C., April 7, 1959. 
Hon. Estes Keravver, 
U.S. Senate, 
Washington, D.C. 

Dear SENATOR KeEFAvuveER: I do not know when the Subcommittee on Antitrust 
and Monopoly will make its recommendations to the full Judiciary Committee 
concerning 8S. 11, a bill to amend section 2(b) of the Robinson-Patman, Act, nor, 
of course, do I know what the subcommittee’s recommendations will be. I do 
know, however, the great importance of this proposed legislation to the chemical 
manufacturing industry, one of the Nation’s truly vital categories of economic 

tivity. 

We Ge oppose to 8S. 11, in spite of our understanding of and sympathy with 
the objectives of its proponents because in the attempt to correct a specific 
problem the enactment of S. 11 would result in seriously restricting competi- 
tion throughout the entire economy. It would be particularly harmful to the 
chemical manufacturing industry. 

As you will recall, the reasons why this is so were explained on March 19 
in testimony before your subcommittee by Mr. Fowler, our general counsel, and 
Mr. Eustis, chairman of the board of one of our member companies which is 
recognized as a small business. I hope you will have the opportunity to give 
most careful consideration to these reasons before you have the occasion to 
take action on 8. 11. 

Sincerely, 


J. E. HULL. 


(Letters submitted by John Nerlinger:) 


DEPARTMENT OF REVENUE, 
GASOLINE Tax REFUND UNIT, 


Atlanta, Ga., March 11, 1959. 
Mr. Mitton F. ALLEN, 


Eaecutive Secretary, Georgia Association of Petroleum Retailers, Inc., 
Decatur, Ga. 


Deak Mr. ALLEN: This department handles the payment of a 2 percent refund 
on gasoline taxes. It is estimated that 90 percent of the retailers in the State of 
Georgia are registered. The other 10 percent represent the smaller operations 
whose monthly gallonage pumped is so low that it is not worthwhile, they feel, 
to file for the refund. The refund amounts to $11 on each 10,000 gallons pumped. 
It is further evidenced that in smaller operations there is a higher rate of turn- 
over than in the larger and more substantial operations. This, of course, would 
increase the total turnover rate for all stations in Georgia. 

From a careful survey of the files maintained by this department of the State 
of Georgia your questions and our replies are as follows: 

Question. How many service stations are there in the State of Georgia? 

Answer. There are 6,182 service stations in Georgia. This is based upon an 
estimated 90 percent or 5,555 who filed for the State gasoline tax refund through 
this office during 1958. 

Question. What was the total number of service stations that changed hands 
and/or went out of business during 1958? 

Answer. Of the 90 percent of service stations registered with our department, 
1,698 changed hands and/or went out of business during 1958. 

Question. How does this 1,693 stations that changed hands and/or went 
out of business during 1958 compare with 1957 and 1956? 

Answer. This reply is best suited for presentation on a separate sheet which 
isattached hereto (Item A). 

Question. How many new stations were built in 1958? 1957? 1956? 

Answer. During the year of 1958,’ 440 new stations were reported to this 
office. In 1957, 530 and in 1956, 500 new stations were reported. 

Trusting this is the information you seek, we are pleased to be of service to 
you and your organization. 

Yours very truly, 
R. L. Boyett, 
Director, Gasoline Tax Refund Unit. 





1The figure for 1958 will increase during the next 3 months since dealers are required 
to file no more than 6 months in arrears and since those who file usually do not prepare 
applications until their first claim is prepared. 
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ITEM A 
Georgia Association of Petroleum Retailers, Inc. 
| 90 percent | (1) | (2) | Summary (1) and () 
of service | combined 
Year stations in Changed hands | Went out of business | 
Georgia Cr ne ee eS 
} a 
Stations | Percentage Stations | Percentage Stations Perea : 
: Se eae r ee en 
I i iste 5, 555 | 1,111} 20.00 | 582 | 10. 47 1, 693 me | 
a 5, 689 988 | 17. 37 | 574 10. 09 1, 562 | 27.4 | 
1056..... ‘3 a 5, 606 671 | 11. 97 447 | 7.97 | 1, 118 | 19.4 | 





ExHIBIT B 


ALLIED GASOLINE RETAILERS ASSOCIATION OF FLORIDA, 
Jacksonville, la., March 13, 1959. 
Mr. JOHN W. NERLINGER, Jr.,° 
National Congress of Petroleum Retailers, 
Detroit, Mich. 


DeaR Mr. NERLINGER: We have made a study of the rate of turnover of gasp. 
line retailers in three sections of the State by comparing the official State of 
Florida gasoline retailer’s license list for the years 1957 and 1958. The State 
requires a license for each gasoline retailer and the licenses are issued for the 
location in the operator’s name. The station retains the same license number 
but the name of the operator is changed whenever there is a change of operators. 

Our comparison of the lists of licenses issued by the State for the years 1957 
and 1958 revealed the 2: folowing: 








Licenses | Licenses Changes | Percent- New loca- Percent- 
County 1957 1958 in owner- ageof | tions | agenew 
ship | change | stations 
— -——| secon sa 
Dade (Miami)... .........-..- 880 | 996 | 319 | 36. 25 83 | 8a 
Hillsborough (Tampa)__.--- 566 | 649 | 139 | 24. 56 131 | 23, 15 
Escambia (Pensacola) --..---- 175 | 192 | 64 | 36. 57 47 26.% | 





These are the only areas that we have made a study but we have records and | 
can make a study of any additional area in the State. 

The changes in ownership included only one change of ownership for a location 
during the year. Some stations showed several changes during the period. Also 
included in the licenses is all company operated and independent brand stations 
who operate under company management and the licenses do not indicate the 
name of manager of the station. If these stations had not been counted in the 
total licenses, then the percentage of turnover would have been even greater. 
We did not count as a change in ownership the cases where there was a change in | 
one member of a partnership or a change from a partnership to an individual 
proprietorship. 

The difference in the percentage figures for Dade County, Hillsborough County 
and Escambia County is related to the existence and extent or relative absence 
of price discrimination—price war practices in those counties. In both Dade 
County with the 36.25 percent turnover and in Escambia County with the 36.57 
percent turnover there have been serious price discrimination abuses during the 





| 


past year whereas in Hillsborough County such price discrimination practices | 


have not been a serious destructive factor. 


We will appreciate your presenting this information to the proper committees | 


in Congress to point out our desperate need for the passage of the Equality of 
Opportunity bill (8S. 11). 


WILLIAM D. TUCKER, 
Business Manager. 
Sworn and subscribed to before me this 11th day of March 1959. 
VIRGINIA J. TUCKER, 
Notary Public, State of Florida at Large. 


My commission expires January 14, 1962. Bonded by American Fire & | 
Casualty Co. 


ReTAIL 
Detroit 
(Attent 
GENT 
for inf 
the foll 
(1) | 
2,215 se 
(2) | 


' 


op 
op 
(3) 
change 
Ther 
does n 
station 
(4) 
the cit: 
The 
(5) 
the pas 
The! 
includ 
(6) 
12 mo 
past 1! 
The 
the las 
The: 
that t 
eall in 
I tr 
call o1 
both r 
on me 


959, 


' ZAso- 
ate of 
State 
or the 
umber 
| 
{ 


rators, 
$s 1957 











Is and i 
ation 
| Also | 
rations | 
ite the 
in the 
reater, 
inge in | 
vidual | 
County 
bsence 
1 Dade 
e 36.57 
ing the 
actices | 


mittees : 
lity of { 
ager. 

t 
arge. | 
Fire & | 


AMEND CLAYTON ACT 341 


City oF DETROIT, 
BOARD OF ASSESSORS, 
Detroit, Mich., April 15, 1959. 
ReTAIL GASOLINE DEALERS ASSOCIATION OF MICHIGAN, INC. 
Detroit, Mich. 
(Attention : Mr. C. B. Hawley, Manager. ) 

GENTLEMEN : Replying to your letter dated February 7, 1959, in which you ask 
for information in regards to gas stations in Detroit, we wish to submit to you 
the following answers to your questions, 

(1) How many service stations are located in the city of Detroit? There are 
2,215 service stations in the city. 

(2) Of these service stations, how many are— 

(A) Independently owned? 

There are 357 stations independently owned and operated by the owner. 

(B) Owned by a private individual and leased to the operator? 

There are 773 stations owned by private individuals and leased out to the 

rator. 

PC) Owned by a supplying oil company and leased to the operator? 

There are 1,054 stations owned by major oil companies and leased to 
operators. 

(3) What was the total number of service stations in the citv of Detroit that 
changed hands during the past 12 months? 

There were 685 lessee changes in gas stations during the last 12 months. This 
does not include 86 lessees going out of business. There were about 25 gas 
station buildings that were bought and sold during the last 12 months. 

(4) How does this turnover compare with turnover of service stations in 
the city of Detroit during the preceding annual periods? 

The turnover in lessees during this last year was approximately 3714 percent. 

(5) How many new Service stations were built in the city of Detroit during 
the past 12 months? 

There were 61 new gas station buildings in the past 12 months. This number 
includes old gas stations torn down and replaced by new superstations. 

(6) How many businesses listed as service stations during the preceding 
12 months were closed or converted to some other type of business during the 
past 12 months? 

There were about 17 gas station buildings no longer in use as gas stations in 
the last year. 

These answers are taken from our records. However, I hope you can realize 
that these figures can be different because sometimes things change after a 
eall in the field and we may not be informed on such change made later. 

I trust that I have been of some help to you. You may feel at- liberty to 
call on me at any time. It has been my job to set up gas station assessments 
both real and personal in the field for many years. Just don’t hesitate to call 
on me. 

Yours very truly, 
FRANK H. Batley, Appraiser. 


JANUARY 14, 1959. 
Hon. WILLIAM BROOMFIELD, 


House of Representatives, Washington, D.C. 


Dear Sir: I have been operating a Gulf Service Station at South Boulevard 
and Woodward Avenue in Pontiac for 5% years. 

Today, Guif is selling gasoline at three different prices to dealers in the Pon- 
tiac area. Last week I asked for price relief to meet competition. Gulf agreed 
to lower my cost price 1.3 cents per gallon, under condition that I lower my 
retail price 2 cents per gallon. 

I ask you sir, what form of free enterprise is this? How can a small business- 
man exist if we are going to be confronted with price discrimination such as 
this? 

This practice is not only being used by Gulf, but by other major oil companies 
in the area as well, but in each case, putting the squeeze on the station operator, 
to cut his income from the sale of gasoline. Is it any wonder that the turnover 
in service station operators in this area is a staggering 40 percent for 1958? 

I would appreciate your comments on this situation. 

Sincerely yours, 
RicHarD F. LIVINGSTON, 
South Boulevard Gulf Service, Pontiac, Mich. 
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{Excerpts from S. Rept. No. 2010, 85th Cong., 2d sess.] equals 

STRENGTHENING THE ROBINSON-PATMAN ACT AND AMENDING THE ANTITRUB? was m 
LAW PROHIBITING PRICE DISCRIMINATION noted, 

lute ba 

PROHIBITING PRICE DISCRIMINATION shown 

The prohibition, however, was accompanied by what was known as the goog. , 
faith defense which permitted price discriminations to be made in good faith of a c 
to meet competition even though the discriminations had the effect of injurj would 
competition. During the early thirties, numerous casualties occurred in the That 
ranks of small business. Chainstores through the use of price discriminations is also 
and other unfair methods substantially increased their relative position. Be by its 
tween 1929 and 1933 chainstores and mail-order houses increased their share of countil 
total retail sales from 21.5 percent to 27 percent.’ An exhaustive chainstor Patma 
investigation by the Federal Trade Commission completed in 1934, as well as “Wh 
investigations by congressional committees, showed that large chains frequently above 
were receiving discounts, allowances, and other advantages greatly in exceg ports I 
of those granted to competing retailers and, occasionally, even to wholesalers “We 
These investigations and reports attributed much of the failure of existing lay provis 
to halt these practices to the good-faith defense. Thus, the Federal Trade Sim! 
Commission in its final report on the chainstore investigation stated: “T tl 
“Variation in price between different branches of a chain would seem to be contai: 
a discrimination, the effect of which may be to produce the forbidden results muniti 
It is one thing, however, to reach such a broad conclusion on the results of this might 
practice by chains in general and quite another to prevent by legal means its ways t 
use by some particular chain. The reason is that the Clayton Act itself spe | The 
cifically permits price discrimination in the same or different communities made contai 
in good faith to meet competition. The Commission has no evidence which concer 
would establish that price discrimination by chainstores has not been in good the go 
faith to meet competition and there is good ground to conclude that in many defens 
cases it has been for that purpose.° “Tt ' 
In recommending legislation to correct the conditions described, the Commis. in ord 
sion went so far as to advocate that the good-faith proviso be eliminated entirely missio 
from the statute, saying: tion 2 
“A simple solution for the uncertainties and difficulties of enforcement woul crimir 
be to prohibit unfair and unjust discrimination in prices and leave it to theen | angus 
forcement agency, subject to review by the courts, to apply that principle to of evi 
particular cases and situations. The soundness of and the extent to which pres justifi 
ent provisos would constitute valid defenses would thus become a judicial and The 
not a legislative matter.” ” f 2(b) 
Similarly, the House Judiciary Committee, commenting on the provisos of see | _suffici 
tion 2 of the Clayton Act and particularly the “meeting competition” defense, Court 
stated in reporting the Patman bill in 1936: the C 
“These provisos have so materially weakened section 2 of that act, which this | — each | 
bill proposes to amend, as to render it inadequate, if not almost a nullity.” diseri 


Although the original Robinson bill in the Senate and the original Patman bill | 
in the House omitted any provision similar to the old “meeting competition’ | 
proviso, the Senate inserted the old proviso in the Robinson bill by amendment, still, : 
while the House Judiciary Committee reported the Patman bill with a section 
substantially identical with the present section 2(b). The conference commit- 
tee rejected the Senate version and approved the House amendment in the form 
in which it was enacted. The report of the House conferees, referring to the 
Senate proviso, stated : 





“This language is found in existing law. and in the opinion of the conferees the be 
is one of the obstacles to enforcement of the present Clayton Act. The Senate | Loopl 
receded and the language is stricken. A provision relating to the question of | cover 
meeting competition, intended to operate only as a rule of evidence in a proceed passe 
ing before the Federal Trade Commission, is included in subsection b.”* while 

The chairman of the House conferees (Congressman Utterbach) submitted an the C 
accompanying report clarifying the meaning of each subsection of the Robinso- and ¢ 
Patman bill, which with respect to the good-faith proviso stated : wider 

“In connection with the above rule as to burden of proof, it is also provided | 
that a seller may show that his lower price was made in good faith to meet an | t's 
ean C 

5U.S. Department of Commerce, Business Statistics, 1955 issue. sional 

nae. + sem Cong., 1st sess., Dec. 14, 1934. % 39 


® H. Rept. 2287, 74th Cong., 24 sess., p. 7. 
°H. Rept. 2951, 74th Cong., 2d sess., pp. 6, 7. 
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equally low price of a competitor, or that his furnishing of services or facilities 
was made in good faith to meet those furnished by a competitor. It is to be 
noted, however, that this does not set up the meeting of competition as an abso- 
jute bar to a charge of discrimination under the bill. It merely permits it to be 
shown in evidence. This provision is entirely procedural. It does not deter- 
mine substantive rights, liabilities, and duties. They are fixed in the other pro- 
yisions of the bill * * *. If this proviso were construed to permit the showing 
of a competing offer as an absolute bar to liability for discrimination, then it 
would nullify the act entirely at the very inception of its enforcement.” 

That Congress did not intend the good-faith proviso to be a complete defense 
is also indicated by numerous statements to that effect which have been made 
by its sponsor in the House, Congressman Wright Patman. For example, in re- 
counting the legislative history of the Robinson-Patman Act, Representative 
Patman stated : 

“When we drafted the Robinson-Patman Act it was the ‘good-faith’ proviso 
above all else that we meant to correct. The legislative history of the act sup- 
ports me in this statement in copious degree. 

“We certainly intended to eliminate the nullifying effects of this ‘good-faith’ 

viso.”’ u 
Pesimilarly, its sponsor in the Senate, Senator Robinson, has stated: 

“TI think the latitude would be too broad if we merely said that ‘nothing herein 
contained shall prevent discrimination in price in the same or different com- 
munities made in good faith to meet competition.’ The authority thus granted 
might be employed notwithstanding there was an effort to meet competition in 
ways that would be questionable.” ” 

The very action by Congress in taking the good-faith defense out of the section 
containing substantive provisions and transferring it to a section 2(b) which is 
concerned with procedural matters gives further strength to the contention that 
the good-faith defense was intended to be only a procedural and not a complete 
defense. As the Supreme Court itself observed in Staley Mfg. Co. v. F.T.C.: 

“It will be noted that the defense that the pricing discriminations were made 
in order to meet competition, is under the statute matter of ‘rebutting’ the Com- 
mission’s ‘prima facie, case.’ Prior to the Robinson-Patman amendments, sec- 
tion 2 of the Clayton Act provided that nothing contained in it ‘shall prevent’ dis- 
criminations in price ‘made in good faith to meet competition.’ The change in 
language of this exception was for the purpose of making the defense a matter 
of evidence in each case, raising a question of fact as to whether the competition 
justified the discrimination.” » 

The Supreme Court thus held in 1945 that the good-faith proviso of section 
2(b) does not provide a complete defense for violation of section 2(a) and is 
sufficient to rebut only a prima facie case of violation of section 2(a). The 
Court has held that proof of. good faith is merely evidence to be considered by 
the Commission with other evidence in determining as a question of fact in 
each case whether the manufacturer’s or supplier’s competition justified the 
discrimination in price. Nevertheless, despite this decision which recognized 
and approved the efforts of Congress to change the law in 1936, the Supreme 
Court in 1951, in the Standard Oil of Indiana case, ruled that good faith was 
still, as it had been prior to the Robinson-Patman Act, a complete defense to a 
charge of price discrimination, regardless of the injury to competition resulting 
therefrom. 

Thus on two occasions Congress has acted to place restraints on price dis- 
criminations in industry and trade, and in each instance it has seen the results 
of its efforts go unavailing because of judicial construction. It is easy to see, with 
the benefit of hindsight, how section 2 of the Clayton Act was doomed to failure. 
Loopholes in the law are easy to recognize after their existence has been dis- 
covered. Some may find it easy to condemn the Congress of 1914 for having 
passed what appeared to be a strongly worded statute against an evil practice 
while incorporating in the statute loopholes that nullified its prohibitions. But 
the Congress of 1914 could hardly have been expected to foresee the full import 
and extent of the good-faith defense or the other loopholes as they were later 
widened and expanded by the judiciary. 


*” Congressional Record, 9418, 74th Cong., 2d sess. (1936). 

" Congressional Record, Mar. 13. 1956, p. 4123. 

Congressional Record, April 30, 1936, cited in FTC, Robinson-Patman Act, Congres- 
sional Expressions and Formal Decisions, February 1942, p. 36. 

4324 U.S. 743 (1945). 
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Syllabus. 


AUTOMATIC CANTEEN COMPANY OF 
AMERICA v. FEDERAL TRADE 
COMMISSION. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT. 


No. 89. Argued December 12, 15, 1952.—Decided June 8, 1953. 


Section 2 (f) of the Robinson-Patman Act makes it unlawful for any- 

one engaged in interstate commerce ‘knowingly to induce or receive | 
a discrimination in price which is prohibited” by the Act, but 
the Act does not prohibit a price differential which makes only due 
allowance for cost differences. The Federal Trade Commission 
issued a complaint charging violation of §2(f) by petitioner, a 
large buyer of candy and confections for resale through automatic 
vending machines operated in many States. At the hearing, the 
Commission introduced evidence that petitioner received, and in 
some instances solicited, prices that petitioner knew were as much 
as 33% lower than the prices to other buyers. Petitioner's motion 


to dismiss the complaint on the ground that the Commission had ) 


not made a prima facie case was denied; and, on petitioner’s failure 
to introduce evidence, the Commission entered a cease and desist 
order. Held: 

1. A buyer does not violate § 2 (f) if the lower prices he induces 
are either within one of the seller’s defenses, such as the cost justi- 
fication, or not known by him not to be within one of those defenses, 
Pp. 69-74. 

2. Proof that the buyer knew that the price he induced or re 
ceived was lower than that offered other buyers is not sufficient 
to shift to the buyer the burden of introducing evidence to show 
justification. Pp. 74-81. 

194 F. 2d 433, reversed. 


In a proceeding against petitioner under § 2 (f) of the 
Robinson-Patman Act, 15 U.S.C. § 13, the Federal Trade 
Commission entered a cease and desist order. 


affirmed. 
344 U.S. 809. Reversed and remanded, p. 82. 


46 F. T.C. | 
861. On a petition for review, the Court of Appeals | 
194 F. 2d 433. This Court granted certiorari. | 
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Edward F. Howrey argued the cause for petitioner. 
With him on the brief were L. A. Gravelle, Emil N. Levin 
and Elmer M. Leesman. 


Robert B. Dawkins argued the cause for respondent. 
With him on the brief were Solicitor General Cummings, 
W. T. Kelley and James E. Corkey. 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


The Robinson-Patman Act, directed primarily against 
sellers who discriminate in favor of large buyers, includes a 
provision under which proceedings may be had against 
buyers who knowingly induce or receive discriminatory 
prices. That provision, § 2 (f) of the Act, is here for con- 
struction for the first time as a result of a complaint issued 
by the Federal Trade Commission against petitioner, a 
large buyer of candy and other confectionary products for 
resale through 230,000-odd automatic vending machines 
operated in 33 States and the District of Columbia. Peti- 
tioner, incorporated in 1931, has enjoyed rapid growth and 
has attained, so we are told, a dominant position in the 
sale of confectionary products through vending machines. 

The Commission introduced evidence that petitioner 
received, and in some instances solicited, prices it knew 
were as much as 33% lower than prices quoted other 
purchasers, but the Commission has not attempted to 
show that the price differentials exceeded any cost sav- 
ings that sellers may have enjoyed in sales to petitioner. 
Petitioner moved to dismiss the complaint on the ground 
that the Commission had not made a prima facie case. 
This motion was denied; the Commission stated that a 
prima facie case of violation had been established by proof 
that the buyer received lower prices on like goods than 
other buyers, “well knowing that it was being favored over 
competing purchasers,” under circumstances where the 
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requisite effect on competition had been shown. The 
question whether the price differentials made more than 
due allowance for cost differentials did not need to be de. 
cided “at this stage of the proceeding.” On petitioner’s 
failure to introduce evidence, the Commission made find. 


ings that petitioner knew the prices it induced were below | 


ce enn 


list prices and that it induced them without inquiry of | 
the seller, or assurance from the seller, as to cost differ. | 


entials which might justify the price differentials. The 
Commission thereupon entered a cease and desist order. 
46 F. T. C. 861. On review, the Court of Appeals af. 
firmed,’ holding that the Commission’s prima facie cage 
under § 2 (f) does not require showing absence of a cost 
justification. 194 F. 2d 433. 


eremerEre 


Section 2(f) of the Robinson-Patman Act, roughly | 


the counterpart, as to buyers, of sections of the Act deal- 
ing with discrimination by sellers, is a vital prohibition 
in the enforcement scheme of the Act. In situations 
where buyers may have difficulty in proving their sellers’ 
costs, § 2 (f) could, if the Commission’s view in this case 
prevails, become a major reliance for simplified en- 
forcement of the Act not only by the Commission but by 
plaintiffs suing for treble damages. Such enforcement, 
however, might readily extend beyond the prohibitions of 
the Act and, in doing so, help give rise to a price uni- 
formity and rigidity in open conflict with the purposes of 
other antitrust legislation. We therefore thought it nee- 
essary to grant certiorari. 344 U.S. 809. 


1 The Court also granted enforcement of the order on a cross-peti- 
tion by the Commission. The Commission concedes the impro- 
priety of this action under our decision in Federal Trade Commission 
v. Ruberoid Co., 343 U. 8. 470, rendered after the decision of the 
Court of Appeals in the case now before us. In view of this conces- 
sion, we assume that the Court of Appeals, on the remand of this 
case, will, without further direction, reconsider its order for 
enforcement. 


~ 
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Enforcement of the Clayton Act’s original declaration 
against price discrimination was so frustrated by in- 
adequacies in the statutory language that Congress in 
1936 enacted the sweeping amendments to that Act con- 
tained in what is known as the Robinson-Patman Act. 
49 Stat. 1526, 15 U. S. C. §13. Chief among the in- 
adequacies had been express exemption of price discrim- 
ination in the sales of different quantities of like goods, 
an exemption that was interpreted as leaving quantity- 
discount sellers free to grant discounts to quantity buyers 
that exceeded any cost savings in selling to such buyers. 
Goodyear Tire & Rubber Co. v. F. T. C., 101 F. 2d 620. 
In an effort to tighten the restriction against price dis- 
crimination inimical to the public interest, Congress 
enacted two provisions bearing on the issues in this case.’ 
It made price discrimination in the sale of like goods 
unlawful without regard to quantity, although quantity 
discounts, like other price differentials, could still be jus- 


2 The two prohibitions are as follows: 

“Sec. 2. (a) That it shall be unlawful for any person engaged 
in commerce, in the course of such commerce, either directly or 
indirectly, to discriminate in price between different purchasers of 
commodities of like grade and quality, where either or any of the 
purchases involved in such discrimination are in commerce, where such 
commodities are sold for use, consumption, or resale within the United 
States or any Territory thereof or the District of Columbia or any 
insular possession or other place under the jurisdiction of the United 
States, and where the effect of such discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line 
of commerce, or to injure, destroy, or prevent competition with any 
person who either grants or knowingly receives the benefit of such 
discrimination, or with customers of either of them: Provided, That 
nothing herein contained shall prevent differentials which make only 
due allowance for differences in the cost of manufacture, sale, or deliv- 
ery resulting from the differing methods or quantities in which such 

[The other provisos of § 2 (a), not relevant here, concern the grant 
of authority to the Commission to establish quantity limits, recogni- 
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tified if they made no more than “due allowance” for 
cost differences in sales to different buyers. Congress jp 
addition sought to reach the large buyer, capable of exert. 
ing pressure on smaller sellers, by making it unlawfy] 
“knowingly to induce or receive a discrimination in price 
which is prohibited by this section.” 

Since precision of expression is not an outstanding 
characteristic of the Robinson-Patman Act, exact formu- 
lation of the issue before us is necessary to avoid inad.- 
vertent pronouncement on statutory language in one 
context when the same language may require separate 
consideration in other settings. Familiar but loose lan- 
guage affords too ready a temptation for comprehensive 
but loose construction. We therefore think it imperative 


in this case to confine ourselves as much as possible to 


what is in dispute here. 

We are here asked to settle a controversy involving 
simply the burden of coming forward with evidence under 
§2(f) of the Act. The record, so abundant in its in- 
stances of individual transactions that the Commission 
itself felt bound to animadvert on undue proliferation 
of the evidence by Government lawyers,*? may be taken as 
tion of the seller's right to select his customers under certain condi- 


tions, and exemption of price changes made in response to changing 
market conditions. } 


“(f) That it shall be unlawful for any person engaged in commerce, 
in the course of such commerce, knowingly to induce or receive a 
discrimination in price which is prohibited by this section.” 

3’ The Commission recognized the need, common in antitrust litiga- 
tion, for care on the part of the prosecuting officers not to overburden 
the record. ‘The record in this case does not disclose the reason for 
such a plethora of cumulative evidence as was adduced by Govern- 
ment counsel in the instaut matter. Neither harassment of litigants 
nor the waste of Government funds in needless reiteration through 
cumulative evidence should be countenanced, nor does it seem that 
it was necessary to name 14 sellers as typical of a group from 
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presenting varying degrees of bargaining pressure exerted 
by s buyer on a seller to obtain prices below those quoted 
other purchasers. In some instances, so the Commission 
found, petitioner’s method was to “inform prospective 
suppliers of the prices and terms of sale which would be 
acceptable to [petitioner] without consideration or in- 
quiry as to whether such supplier could justify such a price 
on a cost basis or whether it was being offered to other cus- 
tomers of the supplier.” 46 F. T. C., at 888. A typical 
instance of the maximum pressure found by the Commis- 
sion was a series of negotiations in which representatives 
of petitioner sought to explain to a prospective supplier 
the kind of savings he might enjoy in sales to petitioner 
and might make the basis of a price differential. In such 
instances, petitioner sometimes gave the supplier esti- 
mates of what it considered “representative” percentage 
savings on various costs such as freight, sales costs, pack- 
aging, and returns and allowances.* 

The Commission made no finding negativing the ex- 
istence of cost savings or stating that whatever cost sav- 


which respondents had induced or received discriminations in price, 
and certainly the records of not more than 5 of such sellers would 
have supplied ample evidence of such discriminations or price dif- 
ferentials.” In re Automatic Canteen Co. of America, 46 F. T. C. 
861, 892. Failure to limit the evidence in some such way to typical 
transactions would create an especially heavy burden in a proceeding 
against a buyer under § 2 (f) such as that here, where discriminatory 
sales were alleged to have been made by about 80 of the buyer’s 115 
suppliers. 

* Although the Commission recited such instances, it did not relate 
them to what the buyer should have known as to costs. It did not 
find from such instances that the circumstances should have provoked 
inquiry in the mind of a prudent businessman. In short, we do 
not have a case in which the Commission in its informed judgment 
was led to conclude that in the circumstances knowing acceptance 


or inducement of a preference justified an inference of knowledge 
a8 to costs. 
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ings there were did not at least equal price differentials 
petitioner may have received. It did not make any find. 
ings as to petitioner's knowledge of actual cost savings of 
particular sellers and found only, as to knowledge, that pe. 
titioner knew what the list prices to other buyers were. 
Petitioner, for its part, filed offers of proof that many 
sellers would testify that they had never told petitione 
that the price differential exceeded cost savings. An offer 
of proof was in turn made by the Commission as to the 
testimony of these sellers on cross-examination; such 
proof would have brought out that petitioner never ip. 
quired of its suppliers whether the price differential wag 
in excess of cost savings, never asked for a written state. 


ment or affidavit that the price differentials did not exceed : 


such savings, and never inquired whether the seller had 
made up “any exact cost figures” showing cost savings 
in serving petitioner. 

Petitioner claims that the Commission has not, on this 
record, made a prima facie case of knowing inducement 
of prices that “made more ‘than due allowance for’ ”’ cost 
differences, while the Commission contends that it has 
established a prima facie case, justifying entry of a cease 
and desist order where the buyer fails to introduce evi- 
dence. Before proceeding to an examination of the stat- 
utory provisions, it is desirable to consider the kind of 
evidence about which this dispute centers. Petitioner is 
saying in effect that, under the Commission’s view, the 
burden of introducing evidence as to the seller’s cost sav- 


ings and the buyer’s knowledge thereof is put on the ’ 


buyer; this burden, petitioner insists, is so difficult to 
meet that it would be unreasonable to construe the lan- 
guage Congress has used as imposing it. If so construed, 
the statute, petitioner contends, would create a presump- 
tion so lacking rational connection with the fact estab- 
lished as to violate due process. 


tab- 
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We have been invited to consider in this connection 
gome of the intricacies inherent in the attempt to show 
costs in @ Robinson-Patman Act proceeding. The elu- 
siveness of cost data, which apparently cannot be ob- 
tained from ordinary business records, is reflected in pro- 
ceedings against sellers. Such proceedings make us 
aware of how difficult these problems are, but this record 
happily does not require us to examine cost problems in 
detail. It is sufficient to note that, whenever costs have 
been in issue, the Commission has not been content with 
accounting estimates; a study seems to be required, in- 
volving perhaps stop-watch studies of time spent by some 
personnel such as salesmen and truck drivers, numerical 
counts of invoices or bills and in some instances of the 
number of items or entries on such records, or other such 
quantitative measurement of the operation of a business.° 


SFor a collection of relevant authorities and secondary material 
available on cost showings under the Act, see Note, 65 Harv. L. Rev. 
1011. See also Fuchs, The Requirement of Exactness in the Justifica- 
tion of Price and Service Differentials under the Robinson-Patman 
Act, 30 Tex. L. Rev. 1; Haslett, Price Discriminations and their 
Justifications under the Robinson-Patman Act of 1936, 46 Mich. L. 
Rev. 450, 472; Sawyer, Accounting and Statistical Proof in Price 
Discrimination Cases, 36 Iowa L. Rev. 244. For discussion of 
specific cost cases under the Act, see Aronson, Defenses under the 
Robinson-Patman Act, in Business and the Robinson-Patman Law 
(Werne ed.), 212, 227; Taggart, The Cost Principle in Minimum 
Price Regulation, 110, 8 Mich. Bus. Studies 151, 260 (1988); War- 
mack, Cost Accounting Problems Under the Robinson-Patman Act, 
CCH Robinson-Patman Act Symposium (1947) 105; Comment, 35 
lil. L. Rev. 60. 

*Federal Trade Commission rulings in some cost cases “demon- 
strate that expert testimony and other evidence extrinsic to an actual 
cost analysis will be given little weight by the Commission. The FTC 
apparently believes that such materials lack the objectivity and rele- 
vance of the approved method of analysis.” Note, 65 Harv. L. Rev. 
1011, 1013-1014. See also Warmack, supra, note 5. Compare /n re 
Minneapolis-Honeywell Regulator Co., 44 F. T. C. 351, 394, a case 
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What kind of proof would be required of a buyer we do 
not know. The Commission argues that knowledge gen. 
erally available to the buyer from published data or ex. 
perience in the trade could be used by petitioner to make 
a reasonable showing of his sellers’ costs. There was no 


suggestion in the Commission’s opinion, however, that it | 
would take a different attitude toward cost showings by | 
a buyer than it has taken with respect to sellers, and | 


“general knowledge of the trade,” to use the Commission’s 


phrase, unsupported by factual analysis has as yet been | 


far from acceptable, and indeed has been strongly re- 
proved by Commission accountants, as the basis for cost 
showings in other proceedings before the Commission.’ 


No doubt the burden placed on petitioner to show his | 


sellers’ costs, under present Commission standards, jis 
heavy. Added to the considerable burden that a seller 
himself may have in demonstrating costs is the fact that 
the data not only are not in the buyer’s hands but are 
ordinarily obtainable even by the seller only after de- 


tailed investigation of the business. A subpoena of | 
the seller’s records is not likely to be adequate. It is | 
not a question of obtaining information in the seller’s | 
hands.’ It is a matter of studying the seller’s business | 
afresh. Insistence on proof of costs by the buyer might | 


thus have other implications; it would almost inevitably 
require a degree of cooperation between buyer and seller, 


as against other buyers, that may offend other antitrust | 


policies, and it might also expose the seller’s cost secrets 
to the prejudice of arm’s-length bargaining in the future. 
Finally, not one but, as here, approximately 80 different 
sellers’ costs may be in issue. 


—-— -—— 





a 


~ 


in which “an extensive cost study” resulting from “sincere and exten- | 
sive efforts” was in part accepted. 
* See, e.g., Warmack, supra, note 5, at 107, 110. 
*Cf. Longman, Distribution Cost Analysis, 250, and articles cited 
supra, note 5. 








en - 


his 


lat 


AMEND CLAYTON ACT 353 


It is against this background that the present dispute 
arises. The legislative setting indicates congressional 
recognition of the need to charge buyers with a respon- 
sibility for price discrimination comparable, so far as 

ible, to that placed on sellers. Thus, at the least, 
we can be confident in reading the words in § 2 (f), “a 
discrimination in price which is prohibited by this sec- 
tion,’ as a reference to the substantive prohibitions 
against discrimination by sellers defined elsewhere in the 
Act. It is therefore apparent that the discriminatory 
price that buyers are forbidden by § 2 (f) to induce can- 
not include price differentials that are not forbidden to 
sellers in other sections of the Act, and, whas is pertinent 
in this case, a buyer is not precluded from inducing a 
lower price based on cost differences that would provide 
the seller with a defense. This reading is, indeed, not 
seriously disputed by the parties. For we are not deal- 
ing simply with a “discrimination in price’; *° the “dis- 


*See, ce. g., 80 Cong. Rec. 6428, 9419; H. R. Rep. No. 2951, 74th 
Cong., 2d Sess. 8. 

1° Were that the case, it might strictly be argued that the seller's 
“defenses” are not relevant in a §2 (f) proceeding and that what is 
prohibited is the knowing inducement or receipt of a price lower than 
that accorded competing buyers. Such an interpretation has ambigu- 
ous legislative support. Congressman Utterback, in submitting the 
conference report to the House, stated, “. . . a discrimination is more 
than a mere difference. Underlying the meaning of the word is the 
idea that some relationship exists between the parties to the discrimi- 
nation which entitles them to equal treatment, whereby the difference 
granted to one casts some burden or disadvantage upon the other.” 
80 Cong. Rec. 9416. Plainly enough, under this statement, a discrim- 
ination in price may mean either a price differential in sales to two 
competitors, or a price differential in sales to two competitors which, 
because of an absence of cost or other justification, puts the unfavored 
competitor at a disadvantage. Compare Haslett, supra, note 5, at 
453-466, with McAllister, Price Control by Law in the United States, 
4 Law & Contemp. Prob. 273, 291. In any event, controversy over 
the meaning of the isolated phrase “discrimination in price” is beside 
the point here. 
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crimination in price” in § 2 (f) must be one ‘which jg 
prohibited by this section.” Even if any price differentia] 
were to be comprehended within the term “discrimination 


in price,’ § 2 (f), which speaks of prohibited discrimina- | 
tions, cannot be read as declaring out of bounds price 


differentials within one or more of the “defenses” avail. 
able to sellers, such as that the price differentials reflect 
cost differences, fluctuating market conditions, or bong 
fide attempts to meet competition, as those defenses are 
set out in the provisos of §§ 2 (a) and 2 (b). 

This is not to say, however, that the converse follows, 
for § 2 (f) does not reach all cases of buyer receipt of a 
prohibited discrimination in prices. I[t limits itself to 
cases of knowing receipt of such prices. The Commission 
seems to argue, in part, that the substantive violation 
occurs if the buyer knows only that the prices are lower 
than those offered other buyers. Such a reading not 
only distorts the language but would leave the word 
“knowingly” almost entirely without significance in 
§2(f). A buyer with no knowledge whatsoever of facts 
indicating the possibility that price differences were not 
based on cost differences would be liable if in fact they 
were not. We have seen above that §2(f) does not 
refer to all price differentials. But we do not think that 
price differentials, even as a matter of uncritical impres- 
sion, come so often within the prohibited range of price 
discriminations that the language can in any way be read 
one way for some purposes and another in relation to the 
word “knowingly.” 

The Commission’s attempts in this case to limit the 
word “knowingly” to a more reasonable area of prohibi- 
tion are not, we think, justified by the language Congress 
has used. The Commission argues that Congress was 
attempting to reach buyers who through their own ae- 
tivities obtain a special price and that “knowingly to 
induce or receive” can be read as charging such buyers 
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with responsibility for whatever unlawful prices result. 
But that argument would comprehend any buyer who 
engages in bargaining over price. If the Commission 
means buyers who exert undue pressure, the argument 
might find greater support in the legislative background 
but less in the language Congress has employed. Such a 
reading not only ignores the word “receive” but opens up 
even more entangling difficulties with interpretation of 
what is undue pressure.” 

The Commission also urges, from legislative explana- 
tion of similar language in § 2 (a), that the word “receive’”’ 
can in some way be limited to a continued and systematic 
receipt of lower prices that could fairly charge the re- 
cipient with knowledge of illegality.* While we need 
not decide whether systematic receipt of prices in itself 





" Time and again there was recognition in Congress of a freedom 
to adopt and pass on to buyers the benefits of more economical proc- 
esses, see, e. g.. H. R. Rep. No. 2287, 74th Cong., 2d Sess. 10, 17; 
80 Cong. Rec. 9415, 9417; buyer pressure to obtain the benefits of 
such savings could certainly not be undue pressure. Cf. Edwards, 
Maintaining Competition, 161. The Commission's findings do not 
suggest such a discrepancy in bargaining position between this buyer 
and his suppliers as to warrant characterizing the buyer as “bludg- 
eoning.” The Commission did find that those on whom the greatest 
“pressure” was exerted were such not inconsiderable candy manu- 
facturers as the Curtiss Candy Co. and W. F. Schrafft & Sons Corp. 

2See H. R. Rep. No. 2951, 74th Cong., 2d Sess. 5-6, explaining 
the language in § 2 (a) quoted supra, note 2, “or prevent competition 
with any person who either grants or knowingly receives the benefit 
of such discrimination,” as follows: The purpose of the addition of 
the word “knowingly” “is to exempt from the meaning of the sur- 
rounding clause those who incidentally receive discriminatory prices 
in the routine course of business without special solicitation, negotia- 
tion, or other arrangement for them on the part of the buyer or 
seller, and who are therefore not justly chargeable with knowledge 
that they are receiving the benefit of such discrimination.” The con- 
text in which this explanation was given, as well as the precise 
language, so differs from §2(f) that this interpretation does not 
present a contradiction between it and our reading of § 2 (f). 


39738 O—59——24 
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could ever be sufficient to give the buyer the requisite 
knowledge,** we think, as the argument itself recognizes, 
that the inquiry must be into the buyer’s knowledge of 
the illegality. 

Not only are the arguments of the Commission unsatis- 
fying, but we think a fairer reading of the language and 
of what limited legislative elucidation we have points to- 
ward a reading of §2(f) making it unlawful only to 
induce or receive prices known to be prohibited discrimi- 
nations.* For §2(f) was explained in Congress as a 
provision under which a seller, by informing the buyer 
that a proposed discount was unlawful under the Act, 
could discourage undue pressure from the buyer. Of 
course, such devices for private enforcement of the Act 
through fear of prosecution could equally well have 
been achieved by providing that the buyer would be 
liable if, through the seller or otherwise, he learned 
that the price he sought or received was lower than 
that accorded competitors, but we are unable, in the 
light of congressional policy as expressed in other anti- 
trust legislation, to read this ambiguous language as put- 
ting the buyer at his peril whenever he engages in price 
bargaining. Such a reading must be rejected in view of 


13 See pp. 80-81, post. 

1* We of course do not, in so reading § 2 (f), purport to pass on 
the question whether a “discrimination in price” includes the pro- 
hibitions in such other sections of the Act as §§ 2 (d) and 2 (e). 

15 Congressman Utterback, in presenting the conference report to 
the House, spoke quite clearly in terms indicating that the provi- 
sions of § 2 (f) contemplated only the buyer who knew that the price 
was not justified by costs. Section 2 (f) “makes it easier [for the 
manufacturer] to resist the demand for sacrificial price cuts coming 
from mass-buyer customers, since it enables him to charge them with 
knowledge of the illegality cf the discount, and equal liability for it, 
by informing them that it is in excess of any differential which his 
difference in cost would justify as compared with his other customers.” 
80 Cong. Rec. 9419. 
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the effect it might have on that sturdy bargaining between 
buyer and seller for which scope was presumably left in 
the areas of our economy not otherwise regulated.” Al- 
though due consideration is to be accorded to administra- 
tive construction where alternative interpretation is fairly 
open, it is our duty to reconcile such interpretation, except 
where Congress has told us not to, with the broader 
antitrust policies that have been laid down by Congress. 
Even if the Commission has, by virtue of the Rob- 
inson-Patman Act, been given some authority to develop 
policies in conflict with those of the Sherman Act in order 
to meet the special problems created by price discrimina- 
tion, we cannot say that the Commission here has ade- 
quately made manifest reasons for engendering such a 
conflict so as to enable us to accept its conclusion. Cf. 
Eastern-Central Motor Carriers Assn. v. United States, 
321 U. S. 194, 211-212. 

We therefore conclude that a buyer is not liable under 
§ 2 (f) if the lower prices he induces are either within one 
of the seller’s defenses such as the cost justification or not 
known by him not to be within one of those defenses. 
This conclusion is of course only a necessary preliminary 
in this case. As we have noted earlier, the precise issue 
in the case before us is the burden of introducing evi- 
dence—a separate issue, though of course related to the 
substantive prohibition. This issue, involving as it does 
some of the same considerations, requires us further to 
consider a balance of convenience in the light of whatever 
evidentiary rules Congress has laid down for proceedings 
under the Act. Assuming, as we have found, that there 
is no substantive violation if the buyer did not know 
that the prices it induced or received were not cost-justi- 
fied, we must in this case determine whether proof that 


Cf. Adelman, Effective Competition and the Antitrust Laws, 61 
Harv. L. Rev. 1289, 1331; Edwards, Maintaining Competition, 161. 
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the buyer knew that the price was lower is sufficient to | 


shift the burden of introducing evidence to the buyer. 
The Commission, in support of its position that it need 
only show the buyer’s knowledge that the prices were 
lower, employs familiar interpretative tools without 
adequate regard to their immediate serviceability. It 


. 


labels a seller’s defense, such as the cost justification, ag | 


an “exception to the general prohibition” and from this 
argues that under conventional rules of evidence the 
Commission need come forward with evidence of viola- 
tion only of the “general prohibition.” This interpreta- 
tion has foundation in the many commonsensical readings 
of comparable prohibitions so as to put the burden of 
showing a justification on the one who claims its benefits, 
We have said as much even in connection with that part of 
§ 2 (b) of the Robinson-Patman Act which attempts to 
lay down the rules of evidence under the Act.” That sec- 
tion provides, “Upon proof being made . . . that there 
has been discrimination in price . . . the burden of rebut- 


17 Federal Trade Commission v. Morton Salt Co., 334 U.S. 37, 44 
45. Cf.S. Rep. No. 1502, 74th Cong., 2d Sess. 3. Section 2 (b) in 
its entirety reads as follows: “(b) Upon proof being made, at any 
hearing on a complaint under this section, that there has been dis- 
crimination in price or services or facilities furnished, the burden 
of rebutting the prima-facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission 
is authorized to issue an order terminating the discrimination: 
Provided, however, That nothing herein contained shall prevent a 
seller rebutting the prima-facie case thus made by showing that his 
lower price or the furnishing of services or facilities to any purchaser 
or purchasers was made in good faith to meet an equally low price 
of a competitor, or the services or facilities furnished by a competi- 
tor.” Throughout this opinion, a reference to § 2 (b) is to the pro- 
cedural language preceding the proviso; the language of the proviso, 
which we construed in Standard Ou Co. v. Federal Trade Comm'n, 
340 U. S. 231, is referred to only when we speak of the “proviso of 
§2(b).” 
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ting the prima-facie case thus made by showing justifica- 
tion shall be upon the person charged with a violation of 
this section.” The Commission points out that it was un- 
der this section that we held in the Morton Salt case that 
the burden of showing a cost justification is on the seller 
in a § 2 (a) proceeding, and argues that the same burden 
is on the buyer. It argues that the “prima-facie case 
thus made” clearly refers back to “proof [of] discrimina- 
tion in price” and thus, from our decision in Morton Salt, 
that the prima facie case of a prohibited discrimination 
to which § 2 (b) refers consists only of proof of a differ- 
ence in prices in the sale of like goods having the requisite 
effect on competition. Saying that § 2 (f) differs from 
§2(a) “only in containing the express requirement that 
the buyer shall have ‘knowingly’ induced or received such 
price discriminations,’ the Commission asks us to hold 
that a prima facie case under § 2 (f) is made out with a 
showing of the prima facie case of § 2 (a) violation “plus 
the additional element of having induced or received such 
discrimination with knowledge of the facts which made 
it violative of Section 2 (a).” 

We need not concern ourselves with the Commission’s 
interpretation of the words “prima-facie case thus made” 
in § 2 (b) and the resulting conclusion that if § 2 (a) and 
§ 2 (f) are to be read as counterparts, the elements neces- 
sary for a prima facie case under § 2 (a) are sufficient for 
a prima facie showing of the “discrimination in price 
which is prohibited by this section” in § 2 (f). However 
that may be, the Commission recognizes that there is an 
“additional element’ resulting from the word “know- 
ingly” in § 2 (f), and, of course, it is that element about 
which the controversy here centers and to which we must 
address ourselves. We may, however, note in passing 
that consistency between § 2 (a) and § 2 (f) both as to 
what constitutes the prohibited “discrimination in price” 
and as to the elements of a prima facie showing of the 
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prohibited “discrimination in price’ would not be dis- 
turbed by a holding against the Commission in this case, 
for we are concerned here with the prima facie showing 
of knowledge, admittedly an independent and separate 
requirement of § 2 (f) above and beyond that of § 2 (a). 

The Commission argues that a prima facie case of 
knowledge is made out when it is shown that the buyer 
knew the facts making the price differential violative of 
§2(a). At another point it urges that it must now show 
only “that the buyer affirmatively contributed to obtain- 
ing the discriminatory prices by special solicitation, nego- 
tiation or other action taken by him.” However the 
argument is phrased, the Commission is, on this record, 
insisting that once knowledge of a price differential is 
shown,” the burden of introducing evidence shifts to the 
buyer. The Commission’s main reliance in this argument 
is § 2 (b), which, as we have stated above, we interpreted 
in the Morton Salt case as putting the burden of coming 
forward with evidence of a cost justification on the seller, 
on the one, that is, who claimed the benefits of the 
justification. 

To this it is answered that although § 2 (b) does speak 
not of the seller but of the “person charged with a viola- 
tion of this section,” other language in § 2 (b) and its 
proviso seems directed mainly to sellers,** that the legisla- 
tive chronology of the various provisions ultimately re- 
sulting in the Robinson-Patman Act indicates that § 2 (b) 
was drafted with sellers in mind, and that the few cases 
so far decided have dealt only with sellers. 
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18 In this connection, see supra, note 4, and post, note 24. 

1° For example, the language of the proviso of §2 (b) concerning 
price differentials made to meet competition refers only to “a seller”; 
further, the authority given the Commission under § 2 (b) when 
justification is not shown is “to issue an order terminating the dis- 
crimination,” an order that could not usefully be directed to buyers. 
But cf. 80 Cong. Rec. 9418. 





2ee8gR8288 & 





a“ +t 


- § & ~-+ © 


; 


AMEND CLAYTON ACT 361 


A confident answer cannot be given; some answer must 
be given. We think we must read the infelicitous lan- 
guage of §2(b) as enacting what we take to be its 
purpose, that of making it clear that ordinary rules of 
evidence were to apply in Robinson-Patman Act proceed- 
ings.” If § 2 (b) is to apply to § 2 (f), although we do 
not decide that it does because we reach the same 
result without it, we think it must so be read. Con- 
siderations of fairness and convenience operative in other 
proceedings must, we think, have been controlling in 
the drafting of § 2 (b), for it would require far clearer 
language than we have here to reach a contrary result. 
Cf. Addison v. Holly Hill Co., 322 U. S. 607, 617-618. 
If that is so, however, decisions striking the balance 
of convenience for Commission proceedings against sell- 
ers are beside the point.” And we think the fact that 
the buyer does not have the required information, and 
for good reason should not be required to obtain it, 
has controlling importance in striking the balance in 
this case. This result most nearly accommodates this 
case to the reasons that have been given by judges and 


Congressman Patman, describing the §2(b) rule as to the 
burden of proof, said: “It means exactly the rule of law today. It is 
a restatement of existing law. So far as I am concerned you can 
strike it out. It makes no difference. It is the law of this land 
exactly as it is written there.” 80 Cong. Rec. 8231. 

1 It does not aid understanding to suggest that §2(f) has the 
same significance, as to a knowing buyer, as other sections of the 
Act have as to a knowing seller. A buyer knowing he is receiving 
a lower price cannot be said to be in the same position as a seller 
granting a lower price. The language of the statute bars such a 
construction. Even if the buyer has the “same” burden as the seller, 
the fact that a seller has the burden to show his costs does not auto- 
matically, by virtue of § 2 (f), become a buyer’s burden to show the 
seller’s cost. Nor has Federal Trade Commission v. Staley Mfg. Co., 
324 U. 8. 746, 759-760, any helpful relation to the problem of this 
case, if for no other reason than that that case did not call for a 
detailed consideration of the procedural portions of § 2 (b). 
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legislators for the rule of § 2 (b), that is, that the burden 
of justifying a price differential ought to be on the one 
who “has at his peculiar command the cost and other 
record data by which to justify such discriminations.” # 
Where, as here, such considerations are inapplicable, we 
think we must disregard whatever contrary indications 
may be drawn from a merely literal reading of the lan- 
guage Congress has used. It would not give fair effect 
to § 2 (b) to say that the burden of coming forward with 
evidence as to costs * and the buyer’s knowledge thereof 
shifts to the buyer as soon as it is shown that the buyer 
knew the prices differed. Certainly the Commission with 
its broad power of investigation and subpoena, prior to 
the filing of a complaint, is on a better footing to obtain 
this information than the buyer. Indeed, though it is of 
course not for us to enter the domain of the Commission’s 
discretion in such matters, the Commission may in many 
instances find it not inconvenient to join the offending 
seller in the proceedings. 

If the requirement of knowledge in § 2 (f) has any sig- 
nificant function, it is to indicate that the buyer whom 
Congress in the main sought to reach was the one who, 
knowing full well that there was little likelihood of a 
defense for the seller, nevertheless proceeded to exert pres- 
sure for lower prices. Enforcement of the provisions of 
§ 2 (f) against such a buyer should not be difficult. Proof 
of a cost justification being what it is, too often no one can 
ascertain whether a price is cost-justified. But trade ex- 


2280 Cong. Rec. 3599. Samuel H. Moss, Inc. v. Federal Trade 
Commission, 148 F. 2d 378, 379; 80 Cong. Rec. 8241. 

23 Our view that § 2 (b) permits consideration of conventional rules 
of fairness and convenience of course requires application of those 
rules to the particular evidence in question. Evidence, for example, 
that the seller’s price was made to meet a competing’ seller's offer 
to a buyer charged under § 2 (f) might be available to a buyer more 
readily even than to a seller. 
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perience in a particular situation can afford a sufficient 
degree of knowledge to provide a basis for prosecution. 
By way of example, a buyer who knows that he buys in the 
game quantities as his competitor and is served by the 
seller in the same manner or with the same amount of ex- 
ertion as the other buyer can fairly be charged with notice 
that a substantial price differential cannot be justified. 
The Commission need only show, to establish its prima 
facie case, that the buyer knew that the methods by 
which he was served and quantities in which he purchased 
were the same as in the case of his competitor. If the 
methods or quantities differ, the Commission must only 
show that such differences could not give rise to sufficient 
savings in the cost of manufacture, sale or delivery to 
justify the price differential, and that the buyer, knowing 
these were the only differences, should have known that 
they could not give rise to sufficient cost savings. The 
showing of knowledge, of course, will depend to some 
extent on the size of the discrepancy between cost dif- 
ferential and price differential, so that the two questions 
are not isolated. A showing that the cost differences are 
very small compared with the price differential and could 
not reasonably have been thought to justify the price 
difference should be sufficient. 

What other circumstances can be shown to indicate 
knowledge on the buyer’s part that the prices cannot be 
justified we need not now attempt to illustrate; ** but 


24We need not in this case consider the weight that can be at- 
tached to affirmative statements by the seller to the buyer that a 
price was or was not cost-justified, since there were no such 
statements in this case. See supra, p. 67. We need not now 
consider whether in an appropriate case the Commission may find 
it necessary to subject such statements to careful scrutiny. Thus, 
fer instance, the Commission may consider that a seller stating that 
& price would be unlawful might in some situations be puffing rather 
than stating anything which a buyer can rely.on or should be charged 
with. On the other hand, the Commission may in some circumstances 
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surely it will not be an undue administrative burden to 
explain why other proof may be sufficient to justify shift- 


ing the burden of introducing evidence that the buyer is | 


or is not an unsuspecting recipient of prohibited discrim. 
inations. We think, in any event, it is for the Commis- 
sion to spell out the need for imposition of such a harsh 
burden of introducing evidence as it appears to have 


sought in this case. Certainly we should have a more | 


solid basis than an unexplained conclusion before we sance- 
tion a rule of evidence that contradicts antitrust policy 
and the ordinary requirements of fairness. While this 
Court ought scrupulously to abstain from requiring of the 
Commission particularization in its findings so exacting 
as to make this Court in effect a court of review on the 
facts, it is no less important, since we are charged with the 
duty of reviewing the correctness of the standards which 


the Commission applies and the essential fairness of the ° 


mode by which it reaches its conclusions, that the Com- 
mission do not shelter behind uncritical generalities or 
such looseness of expression as to make it essentially im- 
possible for us to determine what really lay behind the 
conclusions which we are to review. Cf. United States vy. 
Chicago, M., St. P. & P. R. Co., 294 U.S. 499, 510-511. 

Because of our view of the balance of convenience in 
these circumstances, we do not reach petitioner’s claim 
that the Commission is in effect saying that knowledge 
of a difference in prices creates a presumption of knowl- 


edge that the price was unlawful, a presumption it claims — 


would fall for lack of rational connection under Tot v. 
United States, 319 U. S. 463. Cf. Note, E[dmund] 


wish to refuse to accept a buyer’s claim that he relied on an affidavit 
or other assurance from the seller that price differentials were cost- 
justified; the furnishing of such an assurance might, together with 
other circumstances, indicate a sufficient absence of arm’s-length bar- 
gaining to raise serious doubts as to the weight the assurance should 
be given in support of a buyer’s claim. 
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M. M[organ], 56 Harv. L. Rev. 1324. It has seemed to 
us unnecessary in this case to speak of presumptions, and 
we need only call attention to the fact that in this case, 
as in the Tot case, we have dealt only with the burden 
of introducing evidence and not with the burden of per- 
suasion, as to which different considerations may apply. 
The judgment of the Court of Appeals, accordingly, is 
reversed as to the charges in Count II of the complaint 
(Count I is not before us), and the case is remanded to 
that court with instructions to remand it to the Federal 
Trade Commission for such further action as is open 

under this opinion. 
It is so ordered. 


Mr. Justice Douc.as, with whom Mr. Justice BLAcK 
and Mr. Justice REED concur, dissenting. 


This decision is a graphic illustration of the way in 
which a statute can be read with enervating effect. 

Section 2(b) of the Clayton Act, 38 Stat. 730, as 
amended by the Robinson-Patman Act, 49 Stat. 1526, 
15 U. S. C. § 13 (b), provides that where proof is made 
that there has been “discrimination in price or services 
or facilities furnished, the burden of rebutting the prima 
facie case thus made by showing justification shall be 
upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the 
Commission is authorized to issue an order terminating 
the discrimination ....” (Italics added.) 

Section 2 (f) makes it unlawful “for any person” en- 
gaged in commerce “knowingly to induce or receive a 
discrimination in price which is prohibited by this 
section.” (Italics added.) 

The words “the person charged” as used in § 2 (b) and 
the words “any person” used in § 2 (f) plainly include 
buyers as well as sellers. 
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The nature of the discrimination condemned is made | 
clear in §2(a). It outlaws discrimination “in price | 
between different purchasers of commodities of like grade | 


and quality” where the effect is substantially to prevent or 
lessen competition or tend to create a monopoly as re. 
spects any person “who either grants or knowingly 
receives the benefit of such discrimination.” But it 


permits price differentials “which make only due allow. | 
ance for differences in the cost of manufacture, sale, or | 
delivery resulting from the differing methods or quan. | 


tities” in which the commodities are sold or delivered. 
In the present case, the Court determines that even 
though a “buyer knew that the price was lower,” such 


knowledge is insufficient to “shift the burden of introduc. | 
ing evidence to the buyer.” But §2(b) requires the | 


person shown to have practiced a discrimination to estab- 
lish a justification. Section 2 (f) was intended to make 
clear that the same bans and burdens are on a knowing 
buyer obtaining discriminatory prices as we held in 
Federal Trade Commission v. Staley Mfg. Co., 324 U.S. 
746, 759-760, approved in Standard Oil Co. v. Federal 
Trade Commission, 340 U.S. 231, are on a knowing seller 
who grants them. 


ee . ae 


The record shows persistent and continuous efforts of | 


this large buyer in wheedling and coercing suppliers into 
granting it discriminatory prices. The Commission sum- 
marized petitioner’s activities in far more sedate terms 
than their bizarre nature justified: 


“Respondent used various methods to induce its 
suppliers to grant discriminatory prices. One of 
these was to inform prospective suppliers of the prices 
and terms of sale which would be acceptable to the 
respondent without consideration or inquiry as to 
whether such supplier could justify such a price on & 
cost basis or whether it was being offered to other 
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ade customers of the supplier. At other times the re- 
“ice spondent refused to buy unless the price to it was 
ade reduced below prices at which the particular sup- 
t or _ plier sold the same merchandise to others. In other 
re- instances respondent sought to explain to the pro- 
gly spective supplier that certain alleged savings would 
it accrue to the supplier in selling to respondent or that 
We certain elements of the supplier’s cost could be elim- 
or inated, which would, in respondent’s opinion, justify 
an- | a lower price. In carrying out this form of induce- 
. ment, respondent would advise a supplier or pro- 
ven | spective supplier of the price which it considered 
uch ‘standard price’. In letters written to the Curtiss 
lue- Candy Company on November 15, 1939, and to W. F. 
the Schrafft & Sons Corporation on February 15, 1937, 
ab- respondent summarized alleged savings to these 
ake | companies as follows: 
ning Curtiss  Schrafft 
in , ee ee 
Ss | (1) Freight savings of............. ... 6% 5% to 7% 
eral | (2) Sales cost savings of Veet Ww inets 7% 7% 
(3) 24-count cartons savings of........ 5% 5% 
ler (4) Return and allowances savings of... 1% 1% to 2% 
(5) Free deals and samples savings of... 8% 2% to X% 
sof | (6) Shipping containers savings of...... .... 1% to 2% 
= Total deductions.............. 27% 21% to 25% 
rms | “Respondent advised these companies that such 


alleged savings could be made because of the method 
by which respondent made purchases and because 


| - | certain services could be eliminated in selling to it.” 
ices | There is no doubt that the large buyers wield clubs 
the | that give them powerful advantages over the small mer- 
3 to | chants. Often large merchants gain advantages over 
na | other sellers of the same merchandise by obtaining price 
ther | concessions by pressure on their suppliers. The evil was 
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acknowledged in Federal Trade Commission v. Morton 
Salt Co., 334 U. S. 37, 43. The Congress plainly en. 


deavored to curb the buyer in the kind of activities | 


disclosed by this record. As the House Report reveals 
the line sought to be drawn was between those who 
incidentally receive discriminatory prices and those who 


actively solicit and negotiate them. H.R. Rep. No. 2951, _ 


74th Cong., 2d Sess., pp. 5-6. 

The Court disregards this history. The Court’s con- 
struction not only requires the Commission to show that 
the price discriminations were not justified; it also makes 
the Commission prove what lay in the buyer’s mind. | 
would let the acts of the buyer speak for themselves, 
Where, as here, the buyer undertakes to bludgeon sellers 
into prices that give him a competitive advantage, there 
is no unfairness in making him show that the privileges 
he demanded had cost justifications. This buyer over 
and again held itself out as a cost expert.* I would hold 
it to its professions. Since it was the coercive influence, 
there is no unfairness in making it go forward with evi- 
dence to rebut the Commission’s prima facie case. 


*A reading of the record leaves no doubt that petitioner knew in 
numerous instances that it was squeezing a price from the seller 
which was less than the seller’s costs. 
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sts from Congressiona ecord, House of Representatives, May 28, 1936, discussion 

On [Excerpts from Congr anes of Robinson #atdias Act] P 
wa PREVENTION OF SALES DISCRIMINATION 
_ Mr. MILLER. Mr. Speaker, I move that the House re- 
Is, solve itself into the Committee of the Whole House on the 
ho state of the Union for the further consideration of the bill 

(H. R. 8442) making it unlawful for any person engaged in 
ho commerce to discriminate in price or terms of sale between 
51 purchasers of commodities of like grade and quality, to pro- 


hibit the payment of brokerage or commission under cer- 

tain conditions, to suppress pseudo advertising allowances, to 
yn- provide a presumptive measure of damages in certain cases, 
and to protect the independent merchant, the public whom 
he serves, and the manufacturer from whom he buys, from 
Kes exploitation by unfair competitors. 

I The motion was agreed to. 

Accordingly the House resolved itself into the Committee 
eS, of the Whole House on the state of the Union for the further 
ers consideration of the bill H. R. 8442, with Mr. Meap in the 

chair. 
ere The Clerk read the title of the bill. 
ges Mr. SNELL. Mr. Chairman, a parliamentary inquiry. 

The CHAIRMAN. The gentleman will state it. 
ver | Mr. SNELL. How is this bill being read and when will 
old amendments be in order? As I understand it, the bill now 

consists of one section, the Senate amendment. 
Ice, The CHAIRMAN. Yes; the bill comprises one section, and 
V]- by agreement yesterday the first section of the bill was con- 
sidered as read, and the second section, the committee 
amendment, has been read. Amendments will be offered 
to that section. 

Mr. SNELL. Then we will read each section of the Senate 
bill and consider it as the original bill? 

The CHAIRMAN. There is just one section to the House 
bill, and we have read that section. Amendments to that 
section are in order. 

Mr. MILLER. Mr. Chairman, I offer an amendment. 

The Clerk read as follows: 


Amendment offered by Mr. Mriiee: On page 6, lines 4 to 17, 
strike out all of subsection 1. 


Mr. MILLER. Mr. Chairman, I do not desire to take any 
| time to discuss this amendment. This is the committee 
: amendment which strikes out the classification subsection of 
the bill. We discussed it yesterday. Unless there is some 
opposition to the amendment, I ask for a vote. 
The CHAIRMAN. The question is on the amendment 
offered by the gentleman from Arkansas. 
The amendment was agreed to. 
Ww in Mr. MILLER. Mr. Chairman, I offer a further amend- 
seller ment. 
The Clerk read as follows: 


Amendment offered by Mr. Mutera: On page 7, lines 20 to 23, 
strike out all of subsection 5. ' 
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Mr. MILLER. Mr. Chairman, this ts a committee amend. 
ment and is one of the amendments that was discussed yes- 
terday. It merely takes from the bill the basing-point 
provision. Unless there is some opposition to the amend- 
ment I ask for a vote. 

Mr. PATMAN. Mr. Chairman, will the gentleman yield 
for a question? 

Mr. MILLER. I yield. 

Mr. PATMAN. I will ask the gentleman from Arkansas 
if it is not a fact that when a request was made for a rule 
for the consideration of this bill that two gentlemen on 
the Rules Committee, especially the gentleman from Colo- 
rado (Mr. Lewts], and the gentleman from Ohio [Mr, 
HARLAN] objected to that provision and we felt that our 
chances for getting a rule would be jeopardized unless we 
agreed to take it out. That is one reason we agreed to take 
it out in addition to others. 

Mr. DIRKSEN. Mr. Chairman, will the gentleman yield? 

Mr. MILLER. I yield. 

Mr. DIRKSEN. I would not want it to appear that only 
these two gentlemen were opposed to that section, for I know 
many Members had voiced their opposition to the basing- 
point section in this bill because it is a substantive matter of 
law which has no place in the bill. 

Mr. PATMAN. Mr. Chairman, will the gentleman yield 
further? 

Mr. MILLER. Yes. 

Mr. PATMAN. I stated in addition that a large number 
of members of the committee were opposed to it. Then I 
stated that that was in addition to other reasons. 

Mr. LEWIS of Colorado. Mr. Chairman, will the gentle- 
man yield? 

Mr. MILLER. I yield. 

Mr. LEWIS of Colorado. The gentleman from Texas is 
absolutely correct in saying that I voiced my objection to 
the basing-point provision, as did many other Members of 
the House; but I want it distinctly understood that I made 
it as an individual Member of the House and not as a mem- 
ber of the Committee on Rules. 

Mr. PATMAN. We understood that. 

Mr. MILLER. We understand that. 

Mr. BROWN of Michigan. Mr. Chairman, will the gen- 
tleman yield? 

Mr. MILLER. I yield. 

Mr. BROWN of Michigan. I want to congratulate the 
committee for eliminating this provision from the bill at the 
request of many of us. If the section had remained in, it 
would be ruinous to small-town industry located some dis- 
tance from the market. 

Mr. CITRON. Mr. Chairman, will the gentleman yield? 

Mr. MILLER. I yield. 

Mr. CITRON. Mr. Chairman, if this provision remains in 
the bill, it would result in forcing f. o. b. shipping prices on 
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manufacturers; but with this provision eliminated they will 
not be forced to charge f. o. b. shipping point prices. Other- 
wise, many would not be able to compete with foreign manu- 
facturers, for instance, from Canada, who would not be sub- 
ject to this provision if it remained in the bill. 

As a member of the Judiciary Committee I voted to elim- 
inate this paragraph, no. 5. I advocated the elimination 
of this paragraph in the committee, because I considered it 
would result in a hardship to the manufacturing industry of 
this country and of my own State. 

LET’S BE FAIR TO PRESIDENT ROOSEVELT—HE IS PROTECTING INDUSTRY 
AND LABOR AGAINST ANY UNFAIR FOREIGN COMPETITION 

Permit me to state at this time that I am opposed to any 
action upon the part of Congress that would place a burden 
upon industry and result in an advantage to foreign manu- 
facturers. Ever since I came here I have endeavored to pre- 
yent unfair competition from foreign imports, and in that 
connection I protested the dumping of Japanese imports 
into our country. I am pleased to note that only the other 
day, upon a thorough study and recommendation of the 
Tariff Commission, the President has ordered that duties 
upon textile imports be raised. This was done fairly and 
equitably to help particularly the textile industry of my 
region and without malice toward any nation. 

I ADVOCATE A FAIR DEAL TO OUR DECENT MANUFACTURERS 


I might add that I have advocated that the Government 
refuse contracts of supplies to any manufacturers who uti- 
lized child or convict labor or sweatshop methods, because 
I want a square deal in Government contracts for our decent 
manufacturers who are finding it increasingly difficult to bid 
in competition with chiselers—those who exploit labor, their 
stockholders, or their creditors. 

Now, in scme of these maiters I have conscientiously dif- 
fered with some members of the industry. Measures to 
improve their labor relations have brought oppositicn, even 
from some in my own State. Nevertheiess, when they are 
right, I will agree with them, and when they are wrong, I 
shall not fear to express myself acccrdingly. 

The paragraph in this bill that we are eliminating is as 
follows: 

(5) That the word “price” as used in section 2 shall be con- 
strued to mean the amount received by the vendor after deducting 


freight or other transportation, if any, allowcd or defrayed by the 
vendor. 


REASONS AGAINST LIMITING MANUFACTURES TO F. 0. B. SHIPPING POINT 
PRICE IN AMENDING OUR ANTITRUST LAWS 

I believe that there are very important reasons why this 
paragraph should be eliminated entircly, nct only for the 
reason that there is already under consideration a bill which 
has separately and wholly to do w:th the bas:ng-point price 
methoc, and on which committee hearings have been held, 
but also for the reason that the basing-point price method 
has scme economically sound merits, and to prohibit the 
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legitimate carrying on of this pricing system by industries 
will have serious consequences in many industries doing busj- 
ness within the confines of the United States. There is stjj) 
a further most important reason why this particular definj- 
tion of price should be eliminated from the instant bil], 
which is that it would compel all manufacturers and whole. 
salers under the jurisdiction of the United States Govern. 
ment to ship all their merchandise on an f. o. b. point of 
origin basis and the consequences of such a statute would 
be to place many of our manufacturers and wholesalers at a 
serious disadvantage when competing with foreign many- 
facturers and exporters who do business in the United 
States. 

But this paragraph involves more than the so-called basing- 
point system. All this system does is to equalize the freight 
which the customers of a given manufacturer or wholesaler 
pay, thereby giving an opportunity to all customers to oper- 
ate on the same equal basis. There is an economic justifica- 
tion of this system, because it provides an open and above- 
board method for manufacturers and wholesalers to meet 
competition outside of their own local freight area. Second, 
whatever the cost of equalizing freight may be, it is more than 
offset by the economies of volume production and volume dis- 
tribution which the greater trading area provides. In other 
words, the volume production thus obtained lowers the manu- 
facturers’ and wholesalers’ per-unit cost and enables them to 
make lower prices to their customers in their own local trad- 
ing areas. 

But a more serious consequence of the inclusion of this 
definition of price, as previously stated, would be to compel 
all manufacturers to ship f. o. b. shipping point, and there- 
fore compel the very definite localizaticn of opcrations of all 
manufacturers and wholesalers, which would have the im- 
mediate effect of increasing costs as the result of seriously 
limited volume production. 

VOLUME PRODUCTION 

Volume production is the very lifeblood of many types of 
industries. If the products they manufacture cannot be 
made in large volume, upon which the low cost is dependent, 
the co:t of the finished product would he so high that it would 
seriously curtail, if not entirely prohibit, their consumption. 

This parazyr: aph would seriously affect the publishers of 
national mayvazines, because it may mean that the national 
publishcrs cannot sell their magazines not only for the rea- 
son that the freight charges on the mcagazines to distant 
points will be so great as to prohibit the sale of the maga- 
zines at those points, but also for the reason that the maga- 
zines are dependent upon acvertising revenues derived from 
rational distributors whose cperations will be seriously cur- 
tailed by this definition of price. 

If this paragraph remains in this bill, it will mean the 
increased centralization of manufacturing in the more 
thickiy populated industrial centers. 
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ies Some peoplé say these consequences can easily be offset 
sj. by manufacturers and wholeszlers establishing wholesale- 
il] distributing points all over the United States. However, 


this would mean increasing the number of operations and 


= the amount of handling, all of which entails increased cost 
a which the consumer must pay, and only the larger manu- 
n- facturers in the country could finance the cost, and it would 


mean the further submergence of the small industry and the 
tld small-business man, which would actually tend to enhance 
monopoly in all branches of industry. 


ta 

u , I ADVCCATE PROTECTION FOR CONNECTICUT INDUSTRY AGAINST ANY 
a UNFAIR FOREIGN COMPETITION 

Another very serious objection to this paragraph is that 
g in many instances our manufacturers and wholesalers would 


ht be placed at a serious disadvantage in meeting competition 
of manufacturers in other countries. Take an instance from 


= my own State—the Scoville Manufacturing Co., a large and 
old established concern which manufactures thousands of 
:. different kinds of metal products, from articles for personal 
set use—such as buttons—to parts to be used in the manu- 
my facture of other merchandise. Under the terms of this defi- 
an nition of price in the instant bill, they would be compelled to 
a charge freight from Connecticut to New York City, to Balti- 
er more, to New Orleans, to San Francisco, to Detroit, or to 
us Chicago. just to mention a few major manufacturing centers. 
to A manufacturer in the same kind of business, located in 
d- Canada or in Europe, or any other industrial country, and 

who is not subject to the jurisdiction of our Federal statutes, 
his would be able to deliver his products f. o. b. to every one of 
pel these industrial cities which I have mentioned for the reason 
re. that they are all direct ports of entry into the United States. 


all By the wording of this definition of price in this paragraph, 
the Scoville Manufacturing Co, could not meet the foreign 


iy competition, nor could any other manufacturer in the United 

States, under like conditions, meet that competition. The 

only way open to them would be to set up manufacturing 

‘ branches in Canada, which would have the effect of further 
- increasing unemployment in the United States. 


Because of the reasons that I have given, I also favor the 
ld exclusion of this paragraph. 
Mr. MILLER. I think the amendment ought to be adopted. 


a I doubt whether that provision ought ever to be in this kind 

nal of bill anyway. 

ae Mr. CRAWFORD. Mr. Chairman, will the gentleman 

at yield? 

a, | Mr. MILLER. Yes. 

4 Mr. CRAWFORD. Is it the committee’s opinion that with 

mn this provision eliminated, the bill, if enacted into law, will 

ie be as strong and effective in eliminating underhanded con- 
cessions and trade practices as it would be with that provision 

he in the bill? 

re Mr. MILLER. I do not know what the opinion of the com- 


mittee is on that question. 
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Mr. CRAWFORD. What is the opinion of the chairman of 
the committee? 

Mr. MILLER. If the gentleman is addressing me, I am 
very much in favor of leaving the section; but I am offering 
the amendment at the request of the Committee on the Ju- 
diciary. I think the basing-point practice is indefensible 
and we should deal with it soon in a separate bill. 

The CHAIRMAN. The question is on the adoption of the 
amendment offered by the gentleman from Arkansas [Mr, 
MILLER }. 

The amendment was agreed to. 

Mr. McLAUGHLIN. Mr. Chairman, I offer an amend- 
ment, which I send to the desk. 


The Clerk read as follows: 


Amendment offered by Mr. McLAUGHLIN: On page 9, paragraph 
(e), after the word “price”, in line 9, insert “or services or facili- 
ties furnished”; in line 16, after the word “price”, insert “or the 
furnishing of services or facilities’; in line 18, after the word 
“competitor”, strike out the period and insert “or the services or 
facilities furnished by a competitor.” 


Mr. McLAUGHLIN. Mr. Chairman, this is a committee 
amendment agreed to unanimously by the committee, and 
was explained yesterday. It simply allows a seller to meet 
not only competition in price of other competitors but also 
competition in services and facilities furnished. 

Unless there is some objection, I ask for a vote. 

The CHAIRMAN. The question is on the adoption of the 
amendment offered by the gentleman from Nebraska. 

The amendment was agreed to. 


Mr. MILLER. Mr. Chairman, I offer an amendment, which 
I send to the desk. 
The Clerk read as follows: 


Amendment offered by Mr. MrLter: On page 9, at the end of the 
committee amendment, add an additional section, as follows: 

“Sec. 2. That nothing herein contained shall affect rights of 
action arising, or litigation pending, or orders of the Federal Trade 
Commission issued and in effect or pending on review, based on 
section 2 of said act of October 15, 1914, prior to the effective date 
of this amendatory act: Provided, That where, prior to the effective 
date of this amendatory act the Federal Trade Commission has 
issued an order requiring any person to cease and desist from a 
violation of section 2 of said act of October 15, 1914, and such order 
is pending on review or is in effect either as issued or as affirmed 
or modified by a court of competent jurisdiction, and the Commis- 
sion shall have rcason to believe that such person has committed, 
used, or carried on, since the effective date of this amendatory act, 
or is committing, using, or carrying on, any act, practice, or method 
in violation of any of the provisions of said section 2 as amended 
by this act, it may reopen such original proceeding and may issue 
and serve upon such person its complaint, supplementary to the 
original complaint, stating its charges in that respect. Thereupon 
the same proceecings shall be had upon such supplementary com- 
plaint as provided in section 11 of said act of October 15, 1914. If 
upon such hearing the Commission shall be of the opinion that 
any act, practice, or method charged in said supplementary com- 
plaint has been committed, used, or carried on since the effective 
date cf this amendatory act, or is being committed, used, or car- 
ried on, in violation of said section 2 43 amended by this act, it 
shall make a report in writing in which it shall state its findings 
as to the facts and shall issue and serve upon such person its order 
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of modifying or amending its original order to include any additional 

violations of law so found. Thereafter the provisions of section 11 
im of said act of October 15, 1914, as to review and enforcement of 

orders of the Commission shall in all things apply to such modified 
ng or amended order. If upon review as provided in said section 11 
fu. the court shall set aside such modified or amended order, the 
ble original order shall not be affected thereby, but it shall be and 


remain in force and effect as fully and to the same extent as if such 
he supplementary proceedings had not been taken.” 
Mr, Mr. MILLER. Mr. Chairman, the amendment that the 
Clerk has just read proposes to add a new section to the bill 
at the request of the Federal Trade Commission. It is not 
\d- offered as a committee amendment. I do not know why the 
matter was not presented to the committee, but I have a 
jetter addressed to the Chairman of the Commission, signed 
by Mr. Ayres, Acting Chairman of the Federal Trade 
ph Commission. 


ili. This amendment accomplishes only one thing. In the 
a Goodyear Tire & Rubber case, recently completed by the 
or Federal Trade Commission, thousands and thousands of 

pages of testimony were taken and months were spent in 
tee trying the case. A cease-and-desist order was entered by 
nd the Federal Trade Commission. This record is now on ap- 
eet peal to the circuit court of appeals as provided by law. The 
1so amendment which I have just offered provides, in the event 


this particular bill is passed and should the respondent, the 
Goodyear Tire & Rubber Co., refuse to comply with the 
he orders of the Commission, made by virtue of this amend- 
ment, the matter could be heard on that record and addi- 
tional orders made. That is all that the amendment seeks 
ch to accomplish. 
The request comes, as I say, in the form of a letter from 
the Acting Chairman of the Federal Trade Commission and 


ai is offered for the purpose of holding in statu quo the pro- 
ceedings already had in the Goodyear Tire & Rubber Co. 

of case. 

i. Mr. CELLER. Will the gentleman yield? 

ate Mr. MILLER. I yield to the gentleman from New York. 

— Mr. CELLER. Is there any danger that these provisions 

‘| cae be made retroactive in reference to that particular 

- 

red Mr. MILLER. No; the amendment specifically provides 

a that cannot be done. 

ict, Mr. CELLER. If I understand correctly, the trial of the 

Lod Goodyear Tire & Rubber Co. case has occupied considerable 

led time? 

ee | Mr. MILLER. Yes. The case has taken years. 

yon Mr. CELLER. I may be wrong or I may be right in what 

m- Iam about to say, but I am asking for information because 

at I only saw the amendment a short time ago. The amend- 

m- ment might have the effect of permitting the Federal Trade 

ive Commission to consolidate the action that is now pending 

" with a future action that might arise out of the acts and 

ngs doings of this defendant after the effective date of the bill 


der we are now considering, if passed? 
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Mr. MILLER. Yes. 


Mr. CELLER. So that in the interest of saving time they 
might be permitted to unite the actions? 


Mr. MILLER. I may say there are several parties that 
have intervened in this particular case. It would save al] 
of those parties the trouble and cost of taking arew that 
testimony and going over those proceedings again. 

Mr. CELLER. Would it deprive the defendants of any 
vights? 

Mr. MILLER. None whatsoever. 

Mr. CELLER. The committce has not been able to con- 
sider the amendment at all? 


Mr. MILLER. No. I will say very frankly the committee 
has not been able to consider it prior to this morning. 

Mr. Chairman, I would like to submit as a part of my re- 
marks the letter of the Acting Chairman of the Federal Trade 
Commission in which he requests that the amendment be 
adopted, and I therefore ask unanimous consent to revise 
and extend my remarks and to include this letter. 

The CHAIRMAN. Is there objection to the request of the 
gentleman from Arkansas? 

There was no objection. 

The letter follows: 


FEDERAL TRADE COMMISSION, 
Washington, May 1, 1936. 
Hon. Hatton W. SUMNERS, 
Chairman of the Judiciary Committee, 
House of Representatives, Washington, D. C. 

My Dear CHAIRMAN: I am handing you herewith suggested 
amendments to H. R. 8442, but which the Commission deems im- 
portant amendments to whatever bill passes amending section 2 
of the Clayton Act. 

The principal suggested amendment is to make sure that any 
amendment of section 2 will not impair orders heretofore issucd 
by the Commission under that section, notable among which is 
the recent order against the Goodyear Tire & Rubber Co. We decm 
it important not only that these existent orders be not affected 
by amendments to section 2, but also that provision ‘be made 
whereby full competitive conditions may be restored or brought 
about by virtue of the amendments to section 2 by reopening the 
old case and thus avoid re-proof of facts that may be common to 
both the original and supplementary proceedings. Hence the 

roviso. 

. The other amendment is the usual provision covering possible 
partial invatidity of the provisions of the bill. 
Sincerely yours, 


W. A. Ayrress, Acting Chairman. 


Mr. CELLER. Mr. Chairman, I rise in opposition to the 
amendment. 


Mr. Chairman, I am not necessarily opposed to this 
amendment; however, it is offered at the eleventh hour. 
Certainly it is unfortunate that the members of the com- 
mittee were not able to give it due reflection. It is a rather 
long amendment, having taken about 5 minutes to read. It 
certainly is ill advised at this stage to ask the Members of 
the House to pass upon an amcndment of this character. 
To be frank, I do not know anything about it. I do not 
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know whether it should be opposed or agreed to. I have 
great faith and confidence in what the distinguished gen- 
tleman from Arkansas has stated with reference to the 
amendment, but even he has had very little time for reflec- 
tion on the amendment, and it seems rather ill-advised to 
act on it at this juncture. 

Mr. PATMAN. Mr. Chairman, will the gentleman yield? 

Mr. CELLER. In just a moment. 

However, inasmuch as the bills will have to be considered 
in conference, the Senate bill being different from the House 
pill, I hope the conferees who will be appointed will give 
sufficient time and reflection to this matter so that they can 
come to a proper conclusion thereon. 

I now yield to the gentleman from Texas. 

Mr. PATMAN. I wanted to suggest what the gentleman 
has already brought out after I asked him to yield. The bill 
will go to conference and all the differences will be ironed 
out. If it is discovered that this is a bad amendment, I am 
sure the conferees will agree to strike it out, although I do 
not think it is a bad amendment. 

{Here the gavel fell.] 

Mr. PALMISANO. Mr. Chairman, I move to strike out 
the last word. 

Mr. Chairman, I have always supported legislation for 
the benefit of the little man. I supported the Kelly-Capper 
fair-trade bill, which bill had for its purpose to correct the 
evils complained of by the small merchants. I intend to 
yote for this bill, but, however, I am fearful that this bill 
will not accomplish the results claimed by its proponents, 
as I am satisfied the little merchants cannot compete with 
the chain stores in purchasing in bulk, and for another rea- 
son the chain store will organize its forces to deal within 
State lines, in which case the law will not apply. 

I have always maintained the proper way to compete with 
the chain store is for the various States to pass laws defining 
each and every business and have a license for each business 
and not permit anyone to have more than three licenses for 
any one place of business, and to provide a double license 
fee for the second license and a triple fee for the third 
license. In that way you will not have department stores 
and chain drug stores selling everything from a toothpick 
to an automobile. If the men who are interested in this leg- 
islation will consider legislation as I propose, I feel that they 
will accomplish the purpose they are seeking, but I am 
efraid that they will not accomplish it under this present 
bill. 

I may say further, considering the amendments which the 
committee has offered on the floor of the House, this brings 
back to my mind the time when we considered the Kelly- 
Capper bill in the House. The Kelly-Capper bill consisted 
of about three pages, and when it was considered in the 
House there were about a thousand amendments offered. It 
seems to me the committee itself is uncertain about its 
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ground after considering it for hours and days and months | m 
and now they come on the floor of the House and offer com. bi 
mittee amendments that have never been considered in the wi 


committee. While I have gone along with the committee I’ 
feel that this legislation will not accomplish the purpose | br 
they are seeking to bring about. fic 
Mr. CELLER. Mr. Chairman, will the gentleman yield? Wi 
Mr. PALMISANO. Yes. th 
Mr. CELLER. I presume the gentleman refers to the 
Kelly-Capper bill when he speaks of the Kelly bill? wi 
Mr. PALMISANO. Yes. 
Mr.CELLER. And the gentleman would be in favor of the m 
principle underlying the Kelly-Capper bill? ou 
Mr. PALMISANO. I am in favor of the principle of the th 
Kelly-Capper bill and I am in sympathy with the purpose of Ww) 
this bill, but I say that under this bill and under the provi- be 
sions of the amendment you will not accomplish the purpose m 
you are seeking. } 
Mr. CELLER. I agree with the gentleman, and I am going 


to ask the gentleman this question. The gentleman from Ye 
Massachusetts is going to offer an amendment embodying the 
Borah-Van Nuys provisions or the provisions of the Kelly- in 
Capper bill, and I hope the gentleman will vote for that Fe 
amendment. or 
(Here the gavel fell.) re 
Mr. RAMSPECK. Mr. Chairman, I rise in opposition to al 
the pro-forma amendment. | m 
Mr. Chairman, there has been very considerable lobbying th 
going on for and against this proposed legislation. I pre- ov 
sume every Member has had terrible pressure from back th 
home; just as I have had, to commit himself to this legisla- wi 
tion. I have declined to do this and have stated, frankly, to ra 
my constituents that my vote on the matter would depend | n¢ 
upon the final form of the legislation and that is the way I 
feel about it now. m 
I am in sympathy, however, with the problems which are 
sought to be met by this legislation. I think, unquestion- wi 
ably, there has been grave discrimination against individual dt 
merchants and business establishments on the part of ur 
manufacturers who have been coerced in many cases into | pe 
doing this because of the buying power of large financial 
organizations. wi 
I want to ask the gentleman from Texas (Mr. PaTManN] 
to tell me whether or not in the investigation of this matter of 


it developed or information was furnished with respect to 

what became of these secret rebates and dummy brokerages 

that his committee found were being paid. Did they goto | & 
the consumer or were they put in the pockets of the person 

or firm who got them? 


Mr. PATMAN. The moncy was put in the pockets of the x 
special few who were getting these rebates, and I will state . 
to the gentleman that a “coop” has a wonderful opportunity | ir 


for its manager not to pass all these benefits on to their 
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1s members, and some of them I think are opposed to this 
n. pill because it will bring it all out in the open and they 
he will not be able to get by with that. 

“7 Mr. RAMSPECK. Then if we take away these dummy 
se prokerages and these advertising allowances, which are pure 


fictions, instead of increasing the cost to the consumer, it 

will simply reduce the profit being wrongfully taken by 
these special-privileged people. 

he Mr. PATMAN. The gentleman its exactly right. They 
will be passed on to the public. 

Mr. RAMSPECK. That is what I had gathered, and I 


he may also say that I am very pleased the committee has taken 

out subparagraph 5. I certainly could not have supported 
he the legislation with that provision in it. While I may be 
of wrong in my construction of it, my viewpoint is if that had 
vi- peen left in the bill it would have been ruinous to many 
SE manufacturers throughout the country. 


Mr. CELLER. Mr. Chairman, will the gentleman yield? 


ng Mr. RAMSPECK. I yield to the gentleman from New 
m York. 

he Mr. CELLER. I understand the gentleman from Texas, 
ly- in his inquiry, investigated what is known as the Retail 
Lat Federation, and it may be that some of the members of that 


organization may have pocketed these rebates, but this bill 
refers to all manufacturers, all manner and kind of dealers, 


to all cooperatives and all chain stores, department stores, and 
mail-order houses, and it does not follow that the rebates 

ng that they may have received went into the pockets of all the 
‘Pa owners of all of these enterprises. They passed them on to 
ck the consumer. All the economists I have come in contact 
la- with indicate that this bill indubitably will have the effect of 
to raising prices to the comsumer, because these entities could 
nd | not buy more cheaply because of this bill’s restrictions. 

y I Mr. RAMSPECK. I cannot yield further to the gentle- 

man. 
are I do not agree with the gentleman’s construction as to 
yn- what happened. I think most of the secret rebates and 
ual dummy brokerages that have been paid went into the treas- 
of ury of the corporation that got them and at least the greater 
nto | part of them were never passed on to the consumer. 
ial I hope this bill will be so perfected by amendments that 
we can all support it. [Applause.] 

an] The CHAIRMAN. The question is on the amendment 
ter offered by the gentleman from Arkansas. 

to The question was taken and the amendment was agreed to. 
ges Mr. HEALEY. Mr. Chairman, I offer the following 
‘to | amendment, 
son The Clerk read as follows: 

Substitute amendment to the ccmmittee amendment offered by 
the Mr. HEALEY: Strike out all after the enacting clause and insert 
ate in lieu thereof the following: 

That section 2 of the act entitled ‘An act to supplement exist- 
rity ing laws against unlawful restraints and monopolies, and for other 
ieir enor, approved October 15, 1924, is amended to read as fol- 
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“‘Sec. 2. It shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, to be a party to, or assist 
in, any transaction of sale, or contract to sell, which discrimi.’ 
nates to his knowlcdge against competitors of the purchaser, in 
that any discount, rebate, allowance, or advertising service charge 
is granted to the purchaser over and above any discount, rebate, 
allowance, or advertising service charge available at the time of 
such transaction to said competitors in respect of a sale of goods 
of like grade, quality, and quantity; to sell, or contract to sell, 
goods in any part of the United States at prices lower than those 
exacted by said person elsewhere in the United States for the 
purpose of destroying competition, or eliminating a competitor in 
such part of the United States; or to sell, or contract to sell, goods 


at unreasonably low prices for the purpose of destroying competi- — 
tion or eliminating a competitor. 


“Nothing in this section shall prevent a cooperative association 
from returning to producers cr consumers, or a cooperative whole- 
sale association from returning to its constituent retail members, 
the whole, or any part of, the net surplus resulting from its trad- 


ing operations in proportion to purchases from, or sales to, the 
association. 


“*Any person violating any of the provisions of this section shall, 
upon conviction thereof, be fined not more than $5,000 or im- 
prisoned not more than 1 year, or both.’” 

Mr. BOILEAU. Mr. Chairman, I reserve a point of order 
on the amendment. 

Mr. CELLER. Is this amendment offered as an amend- 
ment to the committee amendment? 

The CHAIRMAN. It is offered as a substitute for the com- 
mittee amendment. 

Mr. HEALEY. Mr. Chairman and members of the Com- 
mittee, this amendment which I have offered as a substitute 
for the committee amendment is the so-called Borah-Van 
Nuys bill. The purpose of any legislation along the lines of 
the bill we are discussing, as I understand it, is to eliminate 
certain discriminatory practices which are being utilized by 
certain large chain organizations to the detriment of the 
small independent retailers. i 

In the hearings before the committee it developed that the 
chain stores were resorting to certain practices which gave 
them a decided advantage over the ordinary buyers, and it 
was shown that the principal practices they are relying on 
to obtain that advantage are so-called fictitious brokerage 
allowances, advertising discounts, and certain other unfair | 
and unwarranted rebates, discounts, and allowances. 

Some of these chain organizations maintain their own 
brokerage agencies. Through that medium they obtain a 
discriminatory advantage on their purchases denied to other 
buyers, large or small. Mr. Chairman, I am in full accord 
with legislation which seeks to eliminate these unequal and 
unfair advantages. 

In my judgment, the Borah-Van Nuys bill in specific terms 
and direct and effective language prohibits price discrimina- 
tions through these methods. It states specifically the acts 
and practices which are prohibited and provides a heavy pen- 


alty for violation. Its language is clear, concise, and under- 
standable. 
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— | The Borah-Van Nuys bill is the only bill that has been 


ist offered on this subject, in my judgment, that does not directly 

i or indirectly fix prices. It therefore more nearly conforms 

a ' to the spirit of the Clayton Antitrust Act than many of the 

te, | provisions of the bill under discussion. Because of its non- 

of price-fixing features it is, in my opinion, a bill which will best 

- safeguard the interests of the consumer, and we men who 

ee represent the large consuming districts must have regard for 

he the consumer and be watchful of his interests. If as a result 
in of more efficient methods in merchandizing savings can be 
= } made in the price of commodities to the ultimate consumer, 

we cannot penalize that efficiency to such an extent that it 
on will affect him adversely. 

Z. The language in this bill, which I am offering as a substi- 

7 tute amendment, eliminates all of the advantages that the 

he chain stores have been getting in the past. It effectually 

n destroys these unfair practices and methods and defeats 

met | attempts to stifle or destroy competition. 

Mr. RAMSPECK. Mr. Chairman, will the gentleman 
ler yield? 
Mr. HEALEY. Briefly. 

d- Mr. RAMSPECK. I wish the gentleman would point out 
the difference between his substitute and the bill we have 
before us. 

| Mr. HEALEY. I am sorry, but the time remaining to me 
will not permit me to adequately discuss the difference. 

me | The CHAIRMAN. The time of the gentleman from Mas- 

ite sachusetts has expired. 

an Mr. PATMAN. Mr. Chairman, I ask recognition in oppo-, 

of sition to the amendment. 

ate The CHAIRMAN. Let us first dispose of the point of order 

by reserved by the gentleman from Wisconsin. Does the gentle- 

‘he man from Wisconsin desire to be heard upon the point of 
order? 

he Mr. BOILEAU. I do, Mr. Chairman. 

uve The CHAIRMAN. The Chair will hear the gentleman. 

| it Mr. BOILEAU. Mr. Chairman, I make the point of order 

on that the amendment is not germane to the amendment 

Age pending before the House at the present time for the reason 

air that the bill itself and the committee amendment deal only 
with the regulation of the activities of the seller. It is con- 

wn fined entirely to the operations of the seller in commerce. 

1 & The amendment to the amendment offered by the distin- 

ber | guished gentleman from Massachusetts attempts to regulate 

ord both the seller and the buyer. For that reason I am of 
ind opinion that the amendment which regulates both the buycr 

; and the seller is not germane to a bill that deals only with 
™s the seller; and for the further reason that the amendment 
na- to the amendment contains a penalty, provides a penalty 
cts for violation of its provisions, while the bill under considera- 
en- tion and the committee amendment carry no penalty in the 
er- form of fines and imprisonment. The amendment of the 


gentleman from Massachusetts attempts to regulate both 
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the buyer and the seller and provides penalties. For that | 


reason I maintain that the amendment is not germane to os 
the committee amendment. adc 
Mr. CELLER. Does the Chair wish to hear further argu- | at 
ment on the germaneness of the amendment? cor 
The CHAIRMAN. The Chair is ready to rule; but the Ac! 
Chair will hear the gentleman from New York briefly. its 
Mr. CELLER. Mr. Chairman, the provision in the Borah. act 
Van Nuys bill, the present amendment, does not seek to regu- tec 
late the buyer; it seeks to regulate the seller, just exactly as wo! 


is the case with the pending bill. To illustrate, the pending > Th 
bill does not operate against the buyer in the way of penal- 


‘ 
ties; it does not place restrictions on the buyer. It places on 
restrictions only on the seller, just as the Borah-Van Nuys qué 
bill does in that sense. Both the pending amendment and put 
the bill refer to price discrimination. thi 

The CHAIRMAN. The Chair is ready to rule. The wil 
amendment offered by the gentleman from Massachusetts in- cer 
volves, in the judgment of the Chair, the subject of price kin 
discrimination. In line 9 of page 5 of the pending bill we you 
read in section 2: goc 
where such commodities are sold for use, consumption, or resale it i 
within the United States— wh 

And so forth. It is therefore a problem of price discrimi- _, ha 
nation. The amendment, in the judgment of the Chair, the 
effectuates the same purpose as the purpose contained in the pe} 
bill, attempts to modify the same legislation. It deals with pe! 
the same general subject, and, in the judgment of the Chair, me 
the amendment is in order. Therefore the Chair overrules | fec 
the point of order. to 

BORAH-VAN NUYS AMENDMENT ] 

Mr. PATMAN. Mr. Chairman, I rise in opposition to the yie 
amendment. If this amendment is adopted, the bill is dead. | ; 
In order to get the bill through, the Senate permitted this 
amendment to go in. If you adopt it now and the bill be- pa: 
comes a law, the bill will be unworkable; it will not mean ar 
anything in the world. Let me tell you about this Borah- 
Van Nuys amendment. Evidently it was very hastily drawn. sta 

_ It applies only where the quantities are equal. It will not, 2 
prohibit pseudo-brokerage or pseudo-advertising allowances 
or anything else, except where the quantities are exactly the 7 
same. They could change it by just taking one case out of } 
a carload or putting one case more in the carload, and this 
would not apply. = 

Furthermore, it is worded in a way that the independents , 
would have to show that this large corporate chain was doing Pa 
it for the purpose of destroying him as a competitor. That Bo 
means that the little independent would have to employ & cal 
staff of snoopers or clairvoyants or somebody to go out and no 
get this evidence for him. He would have to go all over the to 
«Nation in order to do it. It would be absolutely impossible. in 
You may just as well have no bill at all if you adopt this 21 


amendment. Furthermore, it provides that the competitors | evi 
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shall not sell at an unreasonably low price. Not only is that 
very indefinite as to what is an unreasonably low price but, in 
addition to that, it will also have to be shown that it was sold 
at an unreasonably low price for the purpose of destroying a 
competitor. If you really want a bill, if you want the Clayton 
Act amended so as to take out the weasel phrases that caused 
its destruction in 1914, if you want to really put teeth into the 
act in such a way that independent merchants will be pro- 
tected and the consumers, the farmers, the wage earners 
would have a square deal, do not vote for this amendment. 
That would mean absolutely destroying the bill. If there is 
any doubt in your mind about that, I ask you to at least vote 
against it, and then when the bill goes to conference the 
question will be before the conferees, and if they still want to 
put it in, or any part of it, they can do it; but if you adopt 
this amendment, that question will not be in conference; it 
will be ended so far as the House and the Senate are con- 
cerned. So I plead with you, do not destroy this bill with all 
kinds of amendments, some of which sound very good, until 
you analyze them. This is one of them that sounds really 
good, but when you analyze the amendment you find that 
it is so artfully worded and contains such clever phrases that 
when you get through with such an amendment as this you 
have not got any law at all. What is the use of a penalty if 
there is no law? They make the argument that there is a 
penalty to it. If you have no law to enforce, why have a 
penalty? You certainly would have no law under this amend- 
ment. I would rather have the present Clayton Act. As inef- 
fective and unenforcible as it is, I would rather have it than 
to have this provision written into the law. 

Mr. CHRISTIANSON. Mr. Chairman, will the gentleman 
yield? 

Mr. PATMAN. I yield. 

Mr. CHRISTIANSON. Do we understand that the bill as 
passed by the Senate embodies this same Borah-Van Nuys 
amendment? 

Mr. PATMAN. It does. Senator Rosrnson agreed to it, 
stating that he was opposed to it, but he was willing to have 
it go to conference. But if we agree to it here, it will not go 
to conference. I therefore ask you to vote down this 
amendment. 

{Here the gavel fell.] 

Mr. CELLER. Mr. Chairman, I rise in favor of the 
amendment. 

I must again differ with our colleague from Texas (Mr. 
Patman]. The Senate did not ill consider this so-called 
Borah-Van Nuys provision. They conducted lengthy and 
careful hearings thereupon. As a matter of fact, they held 
no hearings on the Robinson bill itself. I took the trouble 
to analyze the witnesses who appeared in these hearings 
in favor of the Borah-Van Nuys amendment. There were 
21 witnesses coming from all over the country. Of those 21, 
every one of them approved of the principles underlying the 
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Borah-Van Nuys bill, and condemned unanimously the go. 
called Robinson bill, which is very similar to the Patman 
bill. There was one marketing specialist; there were two 
economists, three representing huge housewives’ and con- 
sumers’ organizations; four retailers; five representing large 
farmer organizations, six representing manufacturers, and 
seven representing wholesalers, 

Mr. CONNERY. Mr. Chairman, will the gentleman yield? 

Mr. CELLER. Briefly. 

Mr. CONNERY. Will the gentleman explain to us in a 
few words the difference between the Borah-Van Nuys 
amendment and this amendment? 

Mr. CELLER. I will be very happy to come to it. This 
Borah-Van Nuys proposition is heartily in accord with the 
wishes of the Manufacturers’ Association, with the farmer 
cooperatives, the National Grange, the American Farm Bu- 
reau Federation, and all the other great farm organizations. 

All the dairy interests are in favor of this Borah-Van 
Nuys proposition. Why? Because it very justly and prop- 
erly, in simple language rather than language involved and 
dificult to comprehend as in the instant bill, provides this: 
If you set a price you must make that price available to all 
customers under like conditions. You cannot discriminate, 
under the Borah-Van Nuys proposition, in the matter of 
discounts, in the matter of advertising, in the matter of 
rebates. You must treat everybody alike. Offer to treat 
them all alike and there is no difficulty. You would not ba 
compelled to go down to the Federal Trade Commission and 
defend yourself and prove, step by step, by exhibition of 
your books your differences, if any, in cost, and show all this 
at great difficulty and expense. The Borah-Van Nuys bill 
contains no severe and dangerous limitation upon quantity 
aiscounts. 

Mr. PATMAN. Mr. Chairman, will the gentleman yield? 

Mr. CELLER. In just a minute. However, when you have 
te meet competition in a given locality, and the selling price 
is lower than yours, you have a right to go into that locality 
and meet that proposition—lower your price. Now, let us 
see how it would affect the dairy interests. Let us take, for 
instance, the vicinity of Chicago or New York. There are 
d2irymen doing an intrastate business. In sections of In- 
diana and Illinois you have dairymen doing an intrastate 
business within the State. They give a price for milk. Ifthe 
large dairy interests in and around those States have a price 
which is greater than the local price, they are out of business 
unless they can meet the lower price. If, for example, the 
Da'rymen’s League in New York cannot meet competition in 
New York City from local dealers, they might as well fold 
up and go out of business. The Borah-Van Nuys bill says 
you can meet the price of a competitor, but this bill says 
you cannot do so. It is unlawful and involves severe 
penalties if you do it. You cannot so lower your price or 
affect your conditions as to put a man out of business, so 
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as to crush a competitor or to reduce or lessen competition. 
That you cannot do and should not do. It is illegal for you 
to do so and severe penalties are proscribed. But everybody 
is treated alike under the Borah-Van Nuys proposition. For 
that reason I commend it heartily to you. 

The very last provision of the Borah-Van Nuys proposi- 
tion offered by our distinguished colleague from Massa- 
chusetts [Mr. HgaLey] provides it shall be unlawful to sell 
or contract to sell goods at unreasonably low prices for 
the purpose of destroying competition or of eliminating a 
competitor. 

It must be remembered that the Borah-Van Nuys pro- 
vision does not run afoul of the desires of the farmers, the 
consumers, the mining interests, the manufacturers, the 
dairy interests, the labor interests, and the cooperatives. 
It does not subsidize the middleman, and any economies 
that could be saved in purchasing would be saved to the 
purchaser and inevitably passed on to the consumer. 

Its language is judicial in its nature and does not put 
business into a legislative strait jacket. Under it one could 
sell at different prices in different sections of the country 
to meet competition. 

{Here the gavel fell] 

Mr. CELLER. Mr. Chairman, I ask unanimous consent 
to proceed for 3 additional minutes. 

The CHAIRMAN. Is there objection? 

There was no objection. 

Mr. CELLER. The testimony was to the effcct that that 
would have the exact effect as though we had passed the 
Kelly-Capper bill with reference to loss leaders. The bane 
of existence of the retail druggists and the retail grocers in 
their competition with the large chains, is the extravagant 
and unwarranted use of so-called loss leaders—seiling below 
cost, advertised, trade-marked, or copyrighted articles that 
are the subject of great advertisement and radio programs. 
Many witnesses testified before the Senate Judiciary Com- 
mittee to the effect that this provision would. do away, to 
an appreciable degree, with this wide-spread extravagant 
use of loss lenders. I believe one of the reasons that actu- 
ated the original sponsor of this bill was the practice of 
loss leaders. Here is an opportunity to do something 
against, to strike at these loss leaders. Let us avail our- 
selves of this opportunity. I am opposed to these loss 
leaders. 

Here is an instrumentality to enable a retail grocer and 
retail druggist to get on all the better in their competition 
against these large mass buyers about whose iniquities we 
have heard so much—much, however, of which was fiction 
and little of which was fact. 

The Borah-Van Nuys provision upholds the principle that 
competition should be free, provided it be just. It is a short 
and easily understood provision. It states specifically the 
acts prohibited, the actions interdicted. It not only provides 
a definite and powerful element of restraint but it also wisely 
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leaves an alleged violation open to be decided entirely on its 
merits. Any law which goes further than that must actually 
operate in restraint of trade. The instant bill actually does 
operate in restraint of trade unless it be very drastically 
amended. 

fr. CONNERY. Mr. Chairman, will the gentleman yield? 

Mr. CELLER. I yield. 

Mr. CONNERY. Does the gentleman mean by loss leader 
some popularly advertised article, advertised over the radio 
and through the magazines, which the chain stores will sel] 
below cost? 

Mr. CELLER. Yes; or the department stores, like Macy’s 
in my section or Filene’s in the gentleman’s section. They 
undersell these advertised brands in the hope of inducing 
customers into their establishments, losing on those articles, 
but making up the difference on staple articles. 

If you want to do something for those who are supposed to 
be benefited by the Robinson-Patman bill, vote to sustain 
the Borah-Van Nuys amendment. 

Mr. McLAUGHLIN. Mr. Chairman, I rise in opposition 
to the pro-forma amendment. 

Mr. Chairman, my good friend the gentleman from Massa- 
chusetts [Mr. HEALEY], who served with me as a member 
of the subccmmittee which considered this bill, and for whom 
I have the highest regard, and who, I am sure, is sincere in 
what he says on the floor regarding the amendment that he 
has proposed, has stated, I call to the attention of the Mem- 
bers of the House, that the purpose he desires to accom- 
plish by the amendment is the doing away with and the 
striking out of the three discounts which now cause the 
inequality between large and small purchasers in the price 
they pay for their goods. In other words, the gentleman 
from Massachusetts (Mr. HEALEY] states that the purpose of 
the amendment he proposes is identical with the purpose of 
the amendment the committee has proposed in this bill. 
Without going into detail as to the proposed amendment of 
the gentleman from Massachusetts, I may say that I ama 
member of the Committee on the Judiciary and of the sub- 
committee which considered this measure. We held lengthy 
hearings, and we held conferences following the hearings 
and discussed this legislation at great length. We consid- 
ered the wording of this bill in order that we might ac- 
complish the very things the gentleman from Massachusetts 
|{Mr. HEALEY] states he desires to accomplish—namely, the 
climination of fake brokerage discounts, dishonest discounts 
under the guise of advertising discounts, which are in fact 
fake advertising discounts, and quantity discounts which 
enable the large purchaser to secure an unconscionable ad- 
vantage over the small purchaser. In working out the pro- 
visions of this bill in the form in which it is submitted to 
the House the members of the Committee on the Judiciary 
feel, after long consideration and determination, that the 
bill they presented acccmplishes these purposes. — Another 
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pill now comes before us in the form of an amendment 
which, in the opinion of those members of the committee 
who worked on the bill, will not accomplish the purpose 
which the committee bill will accomplish. In the Senate 
pill the word “quantity” is used; so the discrimination must 
be a discrimination in the exact quantity. In other words. 
if a scller should take one case out of a shipment he would 
be excluded from the provisions of this bill. This does not 
obtain in the bill proposed by the House committee and as 
it comes to the House. 

I have the highest regard for my very good friend, the 
gentleman from New York, and although he is from New 


-York I think he speaks for the farmers in the language 


they use in New York in speaking for farmers, but when 
he states this will do away with the right to meet competi- 
tion, that is not so. 

{Here the gavel fell.] 

Mr. McLAUGHLIN. Mr. Chairman, I ask unanimous con- 


sent to proceed for 2 additional minutes. 


The CHAIRMAN. Is there objection to the request of the 
gentleman from Nebraska? 

There was no objection. 

Mr. McLAUGHLIN. With all due respect to my good 
friend from New York, the fact is that the bill before us, on 
page 9, lines 14 to 18, makes specific provision for the meeting 
of competition by a seller in the event he is confronted with 
the situation in which a competitor offers his goods at a lower 
price. I read the portion to which I refer: 

That nothing hercin contained shall prevent a seller rebutting 
the prima-facie case thus made by showing that his lower price to 
any purchaser or purchasers was made in good faith to meet an 
equally low price of a competitor. 

If we amend this bill to allow a wholesaler not only to meet 
the low price of a competitor but to go below that price and 
discriminate below that price, I submit to this body that the 
whole purpose of this legislation has been destroyed. Such 
@ provision would render this bill completely and totally 
ineffective. I sincerely trust, therefore, those who are in 
favor of this measure will vote down this amendment and 
support the committee in the work it has done. 

» (Here the gavel fell.] 

The CHAIRMAN. The question is on the amendment 
offered by the gentleman from Massachusetts. 

The amendment was rejected. - 

Mr. BOILEAU, Mr. Chairman, I move to strike out the 
last word. 

Mr. Chairman, I should like to have the attention of the 
distinguished gentleman from Arkansas (Mr. MILLER], who 
in the absence of the chairman of the Committee on the 
Judiciary but on his behalf and under the direction of the 
committee is handling the bill 

All Members of the House a day or two ago received a 
lengthy communication signed by leaders of various farm 
organizations. They made five objections to the bill. The 
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first objection was directed against the provision of the bij) | 


relating to the basing point. The second objection related pr 
to classification of wholesalers, and so forth. Today the pric 
Committee of the Whole has accepted two committee mar! 
amendments which struck out these two particular para. I 
graphs; so these first two objections of the farm leaders spec 
have been met by the action of the Committee of the Whole | M 
in adopting these amendments. C 

Two of the other objections made by them are not, in \ 
my opinion, valid. eon 

In my judgment, these two objections are not sound, be. / mir 
cause the language of the bill is very clear and does not q 
justify their interpretation. However, in the opinion of en 
these gentlemen with whom we have conferred, the language & q 
is not clear. i 

Mr. Chairman, for the purpose of clarifying the congres- hai 
sional intent, I have taken this time to get the opinion of | san 
the distinguished gentleman from Arkansas as to his un- | ant 
derstanding of the meaning of the language at the beginning pal 
nf section 2 (a), page 5, of the bill. The section starts out I 
as follows: 


Sec. 2. (a) That it shall be unlawful for anv -erson engaged in 
commerce, in the course of such commerce, either directly or in- pal 
directly, to discriminate in price between different purchasers of . foll 
commodities of like grade and quality— j 


And so forth. My understanding of that language is that : 
the sellers may not discriminate, but they may, nevertheless, 


lar 
charge different prices in different communities to persons pa 
who are not competitors. In other words, as I understand or 
it—and I ask the gentleman whether or not this is his | tre 
opinion—a seller may sell a commodity in one community at ins 
one price and sell it in another community at a different | an 
price, because those two purchasers, even though they are > an 
purchasers for resale, are not competitors, and therefore co 
there is no discrimination in price. Is that the understand- ad 
ing of the distinguished gentleman from Arkansas [Mr, 
MILLER]? tic 

Mr. MILLER. They are operating in different markets. lir 
I do nct think there is any doubt about the language. 

Mr. BOILEAU. Iam asking these questions at the request | av 
of certain farm organizations, and I want to show the con- co 
gressional intent. 

Mr. MILLER. As indicated by the gentleman from Ne- m 


braska (Mr. McLavucu.urn], the gentleman from Iowa [Mr. 
UTTERBACK], the gentleman from Nebraska (Mr. McLavcx- té 
Lin], the gentleman from Michigan [Mr. MIcHENER], and p 
some others were appointed as a special subcommittee to work p 
on this bill. That was our understanding. We undertook to c 
draft a bill that would deal with the three principal things g 
with which we are all familiar. It was not our intention to u 
injure the organizations about which the gentleman is speak- f 
ing. The gentleman has the right interpretation of the bill. Q 
Mr. BOILEAU. In this particular letter, which refers to , 
this particular section, I quote as follows: t 
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| We are fearful that this section, viewed in the light of the 
ed committee report, might be construed to mean that different 
he prices could not be charged by the same seller in different 
tee markets. 
a- Is it the gentleman’s opinion that their fears in this re- 
ers spect are without foundation? 
Ole Mr. MILLER. They are entirely unfounded. 

{Here the gavel fell.] 
in Mr. CRAWFORD. Mr. Chairman, I ask unanimous con- 

sent that the gentleman may proceed for 5 additional 

- | minutes. 
Lot The CHAIRMAN. Is there objection to the request of the 
of gentleman from Michigan? 
ee There was no objection. 

Mr. BOILEAU. Mr. Chairman, the farm organizations 
adi have one further objection that needs clarification along the 
- , game line, and that is with reference to advertising allow- 


ances. They refer to sections 5 (c) and (d) insofar as these 


ng particular paragraphs affect advertising allowances. 
out In their communication they state as follows: 

We are unwilling to have our operations put in a strait jacket 
1 in under legislation which might require that if an advertising cam- 
in- paign is put on in Washington, D. C., a similar program must be 
s of followed in each market in the United States in which our 

cuoperatives opcrate. 
hat In other words, it is my understanding that under the _ 
CSS, Janguaze of the bill having to do with advertising allowances, 
Ons paragraphs 5 (c) and (d), particularly (d), a manufacturer 
and or other seller may give advertising allowances to stimulate 
his trade in one community, but because he gives such advertis- 
at ing allowances in one community he is not required to give 
ent | an identical, a similar, or a proportional advertising allow- 
are | ance to a customer in another community who is not in 
ore competition with the persons in the community in which the 
id- advertising allowances are granted. 
Mr, Mr. MILLER. The gentleman is correct, and I call atten- 
tion to the specific provision of the act, which appears in 
ts. lines 3 to 6, inclusive, page 9, reading as follows: 

(d) By such person, unless such payment or consideration is 
est { available on proportionally equal terms to all other customers 
n- coinpeting in the distribution of such products or commodities, 

Competing in the distribution on that market, in that com- 
Ve~ munity, and in that place. 
Mr, Mr. BOILEAU. May I apologize to the House for having 
H- taken this time, but because of the fact a large group of peo- 
nd | ple had what I considered an erroneous impression as to the 


rk provisions of this bill I wanted to use this time in order to 
to clarify the congressional intent. With the permission of the 
1gS gentleman from Arkansas, and without in any way reflecting 
to upon his leadership in this matter, may I ask the gentleman 
ik from Texas (Mr. Patman], author of the bill, whether that is 
ill also his understanding of the provisions of the pending bill? 
to | Mr. PATMAN. That is my understanding and I am 

thoroughly familiar with what the gentleman is talking 
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about. I conferred with farm leaders, and I understang 


the situation just as the gentleman from Wisconsin hag ta 
explained it. st 
Mr. BOILEAU. Mr. Chairman, the matter has been clarj. 
fied to my satisfaction, and I therefore yield back the di 
balance of my time. cl 
Mr. JONES. Mr. Chairman, I offer an amendment, which cl 
I send to the desk. ns 
The Clerk read as follows: ie 
Amendment offered by Mr. Jones: On page 9, line 24, after the | 6! 
word “association”, add a new paragraph, as follows: m 
“(g) Nothing in this section shall apply to any farmer or live. ti 
stock producer in reference to agricultural or livestock products 
sold by such farmer or producer prior to the first Processing y 
thereof.” 
Mr. JONES. Mr. Chairman, I offer this amendment in q 
helpful spirit only. I appreciate very much the fine work ti 
which these gentlemen have done, and I do not want to | 0! 
interfere in any way with the orderly working out of the a 
bill as they have fashioned it. I expect to support the bill, S| 
However, it is their understanding that the individual farmer re 
and livestock producer of raw products are not included; 
therefore this cannot in any way injure the measure. b 
I rarely offer amendments, and I regret exceedingly that 
I must do so in this instance. If you will look at certain 
features in the first part of the bill, it will be found it js a 
unlawful for any person engaged in commerce or in the 
course of such commerce, either directly or indirectly, to dis. le 
criminate in price between different purchasers of like grade T 
and qvality where it may substantially lessen competition, tl 
and this applies to either sellers or buyers. A 
I submit to the thinking Members of the House that the e! 
individual farmer and livestock man stands on a little dif. | | 
ferent basis from other businesses. Up to this time he has li 
had very little to say about the price of his products. We a 
are trying to work it around more and more so that we may t 
approach the time when he will have the same voice as h 
others have, and to illustrate the dangers that may arise, i 
I live in what is known as the panhandle of Texas. The c 
livestock, cattle, sheep, and hogs are practically all shipped ' fe 
in interstate commerce. We sell a great many of them at li 
Kansas City. They are shipped to Kansas City. They are . 
sometimes sold in competition in the yards. They are some- « 
times sold to buyers who come there and look at the cattle | | 
and purchase them before they go to the yards. They are | b 
sometimes purchased even before they are unloaded. They i. 
are in interstate commerce. For instance, a producer ships | 
two cars of white-faced Hereford cattle to market. A feeder Z 
from Iowa bids 10.20 for one car. He can only get 9.50 ; 
bid on the car. What is he to do? Must he refuse to sell t] 
them and feed them stockyards hay at $1 per bale? The r 
same thing applics to apples, as I understand from those who t! 


live in apple sections. 
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nd I cannot see how it would hurt the operations of this bill 
has to say that on these unprocessed raw commodities there 
shall be no application of the terms of this bill. 

There is involved this danger. If you will turn to sub- 

= division (e) you will. find that where a different price is 
charged, the burden of proof falls upon the person who 

i charges a different price to establish the fact that he has 
ch not violated the law. A great many farmers and livestock 
men live near the borders of the different States and a 

great many cf these commodities go into interstate com- 


the } merce. Commerce as used here, and as used in the defini- 
es tions given by the leading authorities, is a very broad term. 
ucts Mr. ROBERTSON. Mr. Chairman, will the gentleman 
sing yicld? 

Mr. JONES. I yield. 
na Mr. ROBERTSON. I wish to call the gentleman’s atten- 
ork tion not only to the fact that the burden of proof will be 
i to | on the far~-er, but under this bill, if his sale is, in effect, 
the a discrimination, whether he realizes it or not, he becomes 
bill, subject to a penalty, and if judgment is had in the Fedcral 
mer court, triple damages apply. 
led; Mr. JONES. I have not had an opportunity to study the 

pill fully, and I thank the gentleman for his comment. 

that {Here the gave’ fell.] 
tain / Mr. PATMAN. Mr. Chairman, I rise in opposition to the 
it is amendment. 
the Mr. Chairman, it was just such amendments as this that 
dis- led to the entire destruction of the Clayton Act in 1914. 
rade They commenced to put this plausible amendment in and 


— 


tion, that plausible amendment in, and by the time the Clayton 
Act was passed all the teeth were taken out and it was not 
the enforcible. 
dif. | We are trying to make the act enforcible. This sounds 
has like a plausible amendment, but do you think the farmers 
We are going to discriminate against anybody? Do you think 
may there is a farmer in this country who is big enough so that 
@ as he is going to take advantage of somebody through advertis- 
rise, ing allowances and dummy brokerages and quantity dis- 
The counts? There is not one in this Nation who is large enough 
pped | for that, and although there are some large and important 
nal livestock producers in the gentleman’s district, there is not 
are one so large that he can take advantage of Swift and Armour 
ome and the big packers in the markets of Kansas City. 
attlo The argument of the gentleman from Texas sounds plausi- 
y are | ble, but this bill is not to affect cases like that. It only 
They applies to discriminations. It is enforcing honesty, and 
ships | honesty should apply to the farmers and stock raisers, I will 
neder Say to my dear friend from Texas, just the same as it ap- 
9.50 plies to the businessman. I am not willing to exempt the 
al farmers from a provision requiring common honesty, and 
The that is all we are doing here, and if they are violating the 
ie rule of common honesty, they should suffer the penalty just 


the same as anyone else. 
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Now, with regard to the matter of burden of proof, that js 


an argument that sounds very plausible. Just such argy. aa 
ments as that have destroyed every antitrust law that has hig 
ever been presented to the American Congress. leg 
Let me analyze that for you. What does that mean? 7 th 
means exactly the rule of law today. It is a restatement of ’ 
existing law. So far as I am concerned you can strike it out, ca 
It makes no difference. It is the law of this land exactly as mi 
it is written there. If the gentleman were to have a farmer qu 
or a livestock grower so large that he would discriminate, es 
become dishonest, treat his customers unfairly, and there | di 
should be a charge or complaint filed against him before the | vi 
Federal Trade Commission, what would he have to do? 
They would write him a letter and send him a copy of the te 
charges, and under this bill he would rebut that by a state. hi 


ment of the actual facts, and that is all there is to it. If he 
is not dishonest, if he has not treated his customers unfairly, th 
there will be nothing else in the world to it. 

I hope you will not start amending this bill. The Judi- pe 
ciary Committee has worked on the bill for months and 
months. The subcommittee spent nights and days and Sun- 
days and all the time in the world that a committee could 
give to legislation the committee gave to this bill. Now, if 
you start here with amendments that are hastily drawn and 
quickly considered, you are just as likely to have a law that )} 
will not be worth the paper it is written on like the present 
Clayton Act. Therefore I plead with you not to amend this 


oud OS 


bill; leave it like it is. It is a good bill. 

We have considered what the gentleman from Texas has 
said. The committee has considered that matter. We are 
just as much interested in the welfare of the farmer and the 
stock grower and the others involved as is the gentleman. 
We yield to no man on questions of that kind and I hope | 
the gentleman will withdraw the amendment. I think the 
gentleman should withdraw it in order that not one stone may 
be thrown in the way of passing this legislation that is very 
much needed, and necded now. For what? To save the 
business of the independent merchants of this country who 
are rapidly becoming victims no. 1, and to save the wage earn- 
ers who will be forced to pauper wages if something is not 
done. 

The farmers are forced to sell at a price that causes them | 
to do without the comforts and necessities of life. The farm- 
ers and the wage earners are victim no. 2. Whenever a mo- | 
nopoly is created there will be another victim, and that will | 
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be the consumer. He wiil be victim no. 3. He will be a vic- 
tim because the monopoly will pay the producer whatever 
they want to pay and they will charge the consumer the price 
they want to charge in order to make up the high bonuses 
they pay their officers. So I ask you to defcat this amend- | 
ment. 

Mr. ROBERTSON. Mr. Chairman, I move to strike out 
the last word. This is not the first plea we have heard at 
this session or past sessions to the effect, “Do not adopt this 
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amendment. Let it go to the Senate, and if we are wrong the 
Senate or the conferees will take care of us.” I think it is 
high time for the House to do its own thinking and its own 
legislating and to put its own bills in proper shape before 
they leave us. 

My distinguished friend from Texas on more than one oc- 
casion in discussing the bill says that it is a question of com- 
mon honesty. Nobody wants to take issue with him on a 
question of common honesty, because we all want to be hon- 
est. Our constituents want to be honest, but you cannot 
dispose of a proposition like this on the ground that it pro- 
vides for common honesty. 

Take the question of hazards that the farmer has to con- 
tend with, not only in selling but in producing. First is the 
hazard of the elements, next is the hazard of depreciation, 
especially with reference to fruits and vegetables. There is 
the hazard of the fluctuating and changing market. I have 
known the market for apples to fluctuate as much as 100 
percent in 60 days. 

Mr. PATMAN. Will the gentleman yie!d? 

Mr. ROBERTSON. I yield. 

Mr. PATMAN. Does the gentleman know that there is 
nothing in the bill that will hinder a man changing his 
price every day and every hour if his purpose is not to dis- 
criminate against a competitor? 

Mr. ROBERTSON. On page 5 of the bill you provide that 
if he makes a different price the effect of which is a dis- 
crimination—and he may not intend any discrimination— 
it comes under the terms of the bill. 

I know of a producer who can produce one-half million 
bushels of apples and who could flood the market in any 
city in the country. That man has had the hazard of the 
drought, the hazard of the wind and the frost; he has pro- 
duced perishable fruit, and he faces a fluctuating market. 
He sells 10,000 bushels one day at, say, $1 a bushel. He gets 
from his agent in Liverpool a cable that the British market 
is flooded, or that the British Government is contemplating 
a new tariff, He faces a declining market. He must cut his 
crop loose. He has sold, say, to one Cincinnati dealer 10,000 
bushels of apples, and that is all that dealer can handle. He 
knows of another dealer in Cincinnati who can handle 
100,000 bushels of apples. He quotes him a price at 25 cents 
less a bushel on the same day he has sold the other, because 
he has had this word of a falling market. Under the terms 
of this bill the other dealer could take him into the Federal 
court at Cincinnati, and the first man would charge that 
he had discriminated against him, that the man to whom he 
sold the second consignment of apples was putting his 
apples on the market at 25 cents a bushel less. The first 
man would claim that he had been hurt financially and that 
he would sue the apple grower, and in the event of a re- 
covery, the court then, as has been brought out, would grant 
triple damages. I have prepared an amendment, taken 
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from the fruit and fresh vegetable code, which reads “To | fall 
avoid the hazards of depreciation of value of the product to ¢ 
through decline of markets.” This bill, as my friend knows, of 1 
started as a wholesaler’s code. | oth 
Mr. PATMAN. Oh, the gentleman is mistaken about is £ 
that. 
The CHAIRMAN. The time of the gentleman from Vir. ad 
ginia has expired. I 
Mr. ROBERTSON. Mr. Chairman, I ask unanimous con- h 
sent to proceed for 5 minutes more. tio 
The CHAIRMAN. Is there objection? the 
There was no objection. in| 
Mr, PATMAN. Mr. Chairman, will the gentleman yield? ag 
Mr. ROBERTSON. Yes. the 
Mr. PATMAN. The gentleman is mistaken about that. } 
This has no reference to the N. R. A. code. It is an amend- : 
ment to an existing law to take out the weasel phrases that 
have made the law unenforceable. 7 
Mr. CELLER. Mr. Chairman, will the gentleman yield? S| 
Mr. ROBERTSON. Yes. wh 
Mr. CELLER. The bill was written by Mr. Teegarden get 
originally, and he is the attorney for the United States dai 
Wholesale Grocers Association, and was their attorney at : 
the time that the N. R. A. was declared unconstitutional, ma 
Mr. ROBERTSON. Anyway, I prepared this amendment, ) It 
taken from the fresh fruit and. vegetable code. They recog- _ ew 
nized in making their code that they were dealing with a 
perishable article in a fluctuating market, and they put in or 
there that they could change the code prices to avoid the | 
hazard of depreciation of value of a product through a de- Gc 
clining market. If the amendment offered by the gentleman lef 
from Texas |Mr. Jones] is adopted, he has taken care of we 
that situation, and I think that is the proper thing to do. | bu 
I say to my distinguished friend from Texas [Mr. Patman] — , 
that we are stepping out on dangerous ground when we tell gl 
the farmers who produce from the soil that they cannot 
make a difference in price to protect themselves in a falling th 
market. You are stepping on dangerous ground when you 
say to them, “You will be subject to prosecution; you will 
be subject to being haled clear across the country, where , 
your product went, into a Federal court.’ Oh, gentlemen al 
say that reputable lawyers would not accuse one of dis- | J 
crimination in such cases, but that is not the question. bi 
Sorneone may claim discrimination and he could mulct you a! 
{cr the nuisance damages. I am in sympathy with the retail fi 
merchants. I want to help them in every way we can, but Cc 
certainly in trying to help one group we should not risk an - u 
unnecessary and unfair burden being placed on another. n 
[Applause.] a 


Mr. DARDEN. Are not the gentleman’s remarks equally 
applicable to potatoes, vegetables, and so forth? 

Mr. ROBERTSON. Certainly; vegetables, potatoes, any | . 
perishable crop of that kind which you have to handle in 4 
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fo falling market. The farmcr should have an inalienable right 
ict to adjust his prices in his own judgment, not in the judgment 
‘Ss, of the Federal Trade Commission or in the judgment of any 
other Fcderal agency, but in his own judgment, if his market 

ut is going to fall and he is handling a perishable product. 

Mr. CRAWFORD. Mr. Chairman, will the gentleman 
r- yield? 

Mr. ROBERTSON. Yes. 
n- Mr. CRAWFORD. Going directly to a practical illustra- 


tion of what the gentleman has just brought out, in view of 
the fact that there is a tremendous amount of fruit raised 
in my State, suppose your apple grower in your district gets 


d? a cable from Liverpool that something has happened over 
there to his distributing machine, and that is what it is. 

at Mr. ROBERTSON. Yes. 

2 Mr. CRAWFORD. And he then comes along and offers to 


the A. & P. Co., doing business in my State, 100,000 bushels 
of apples at 25 cents, or 50 cents a bushel under the market, 
what happens to the farmer in my State who is trying to 
get something out of his fruit crop? Is not that just as 


aa damagins? 
at Mr. ROBERTSON. Absolutely not; because the gentle- 

man’s farmer has the same right to figure markets as mine, 
t. ) It is a free competitive marketing system. We should not 
g- _ ever completely abandon it. 
a Mr. CRAWFORD. But mine is a little grower with 5 or 10 
in or 15 acres. 
hee Mr. ROBERTSON. Whenever you tell the farmer that the 
e- Government is to regulate the price of his product, you have 
an left our fundamental principles, and even in this emergency 
of we must stick to the free competitive system of doing 
lo, | business. 
a) CI The CHAIRMAN. The time of the gentleman from Vir- 
e}] ginia has expired. 
‘ot Mr. MILLER. Mr. Chairman, I ask unanimous consent 
ng that debate upon this amendment close in 10 minutes. 
ou The CHAIRMAN. Is there objection? 
il] There was no objection. 
me | Mr. MILLER. I do not think there is any reason for the 
en amendment proposed by the gentleman from Texas [Mr. 
s- | Jones]. I want to call your attention to the theory of this 
~~. | bill. What are we trying to do in this bill? I call your 
ou attention to the first section on page 5. I want to say 
ail further to you that the farmer selling livestock, or corn, or 
ut cotton, or anything else cannot possibly come under this act 
nC unless he is creating a monopoly, and if he is creating a 
er, monopoly, a monopoly created by a farmer is just as bad as 

@ monopoly created by a manufacturer. 
ly Let me call your attention to this language: 

It shall be unlawful for any person engaged in commerce, in the 

ny course of such commerce, either directly or tndirectly, to discrim- 
a inate in price between purchasers of commodities of like grade and 


quality, where either or any of the purchases involved in such dis- 
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crimination are in commerce, where such commodities are bold 


for use— y 
Under certain conditions— T 
in 


to lessen competition or tend to create a monopoly in any ling 
of commerce, or to injure, destroy, or prevent competition with an 


and where the effect of such discrimination may be substantially | dis 
person who either grants or receives the benefit of such discrim. 


ination. cri 
Then I call your attention to something else. This bij) 
does this, and this only: It prevents quantity discounts, it gel 
prevents advertising allowances, it does away with fraudy. , : 
lent brokerage allowances, and that is all it does do. That & 
is the theory of this bill. Of course, you can go out and 
dig up all kinds of scarecrows. You can set up all kinds of = 
straw men and knock them down if you want to. You can * 
bring in the farmer, you can bring in every class, but, after & 
all, the question is this, whether or not we are going to let = 
the monopolistic tendencies of the last 20 years continue. ¥ 
I have no pride of authorship in this bill, although we ¥ 
worked very hard on it. They talk about apples and perish. on 
able goods. Let me call your attention to page 7, paragraph th 
3. It says: a 
That nothing herein contained shall prevent price changes from 
time to time where in response to changing conditions affecting te 
the market for or the marketability of the goods concerned— } ; 
That takes care of the livestock people. It takes care of * 
the things that the gentleman from Texas [Mr. Jongs] is Tt 
attempting to cure. ex 
Then it says further— th 
such as but not limited to actual or imminent deterioration of wi 
perishable goods, obsolescence of seasonal goods, distress sales fa 
under court process. m 
Now, that is the situation that is confronting us here. I | dit 
come from a rural district. If I ever return to the House it al 
will be by the votes of the farmers. The largest town in my al 
district is 6,000. Farmers are opposed to monopolies, and be 
you cannot prevent monopolies if you pass an act like the be 
old Clayton Act and shoot it full of provisos and amend- th 
ments and loopholes. fa 
The CHAIRMAN. The time of the gentleman from | di 
Arkansas |Mr. MILier]) has expired. | 
Mr. CELLER. Mr. Chairman, the interpretation of any 
member of this committee is just as important as the in- | 
terpretation of the language given by a member of the | th 
Judiciary Committee. The interpretation placcd upon the co 
language of section 2 (a) on page 5 with reference to the | ca 


granting of a different price to a different customer in a 
different locality by the gentleman from Texas [Mr. Pat- BL 
MAN] I say is erroneous. The interpretation placed upon | ar 
that language by the gentleman from Wisconsin (Mr. be 
BorLeav] and by the gentleman from Arkansas [Mr. MILLER] 

is erroneous. They all agree. al 
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id This language reads: 
That it shall be unlawful for any person engaged in commerce, 
jn the course of such commerce, either directly or indirectly, to 
ly discriminate in price between different purchasers of commodities 
ne | of like grade and quality. 
7 If that means anything, it means that you cannot dis- 
. criminate—— 
Mr. BOILEAU. Mr. Chairman, a point of order. The 
ill gentleman is not discussing the amendment. 
7 The CHAIRMAN. The gentleman will please proceed in 
ro order. 
at Mr. CELLER. The gentleman from Wisconsin is not in 
nd order. I am. I say that you cannot make, under the bill, 
of a different price for the same goods of the same quality in 
an a different locality. The gentleman from Arkansas [Mr. 
AT MILLER] says there is a provision further down in the clause 
et “where the effect of such discrimination may be substantially 
to lessen competition or tend to create a monopoly”; but 
we whenever I charge a lower price to a different customer I 
h- have the effect of lowering competition, so I run afoul of 
ph the statute immediately. You cannot make a different price 
among your customers. That is the fly in the ointment. 
om Let us see what Mr. Patman said in the Recorp on yes- 
ing | ~—s_ terday, page 8111. He spoke of “the right of the manu- 
; facturer to have a different price for a different quantity, 
0 


where there is a difference in the cost of manufacture. 
is There is nothing in this bill to prohibit it, but the bill 
expressly provides that he may have a different price where 
there is a difference in the cost of manufacture.” What 
will happen if there is no difference in the cost of manu- 


Alca facture, and the goods cost the same that I am selling to 
my customer. If what Mr. Parman says now is true, why 
a did he not say so yesterday? Why did he not say so in 
a it all his speeches throughout the country? He has said at 
my all times that the same goods of the same quantity must 
and be always the same in all parts of the country; there can 
the be no variation. As quoted from his speech of yesterday, 
nd- there can be no difference if there is no difference in manu- 
facturing cost. If there is no cost difference, then no 
‘om difference in selling price under any conditions. 
| Mr. PATMAN. Mr. Chairman, will the gentleman yield? 
any Mr. CELLER. I yield. 
ine | Mr. PATMAN. The gentleman does not overlook the fact 
the that in future sales, that is, if you have offered a certain 
the | commodity at a certain price, you have to offer it to my 
the | competitor, but that does not apply-—— 
na Mr. CELLER. I am very sorry, but that is not the lan- 
aT. guage you used yesterday. Why do you not accept the 
pon amendment of the gentleman from Texas (Mr. Jongs], 
Mr. because he wants to do that very same thing? 
LER] Mr. PATMAN. Because I am not going to let the gentle- 


man from Texas help destroy this bill. I am not going to 
allow the conferees to either. 
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Mr. JONES. Mr. Chairman, will the gentleman yield? 

Mr. CELLER. I yield. 

Mr. JONES. I have no desire to injure and no thought of 
injuring the bill in any way. I expect to support the bil}, 
I think we would help the bill by putting this provision in jt, 
It is in the alternative. The wrong is committed if there is g 
difference in price that either lessens competition or tends to 
create monopoly or to destroy compctition. It is not simply a 
question of creating a monopoly. It was found necessary jp 
the old law to exempt cooperative organizations of farmers. 
We are simply following the same philosophy in Offering this 
amendment to exempt them from the operations of the lay. 
I know the sponsors of this bill are fricnd!y to the farmers, 
and I wish they would agrce to this amendment and Ict it go 
in to carry out the philosophy that has been practiced for 29 
ycars. 

Mr. CELLER. Let me draw your attention to the objec.” 
tions of the Dairymen’s League of New York. There are 
40,000 dairy farmers in New York, New Jersey, and Penn- 
sylvania. It says the present law prevents price discrimi- 
nation where, first, discrimination substantially lessens com- 
petition, or, second, creates monopoly. This bill provides the 
same price for the same goods of like grade and quality re. 
gardless of the location of the buyers. 

The Dairymen’s League operates in 170 markets. It says 
the price of milk can never be uniform in 170 markets be. 
cause of, first, local competition; second, different retaij 
prices in each market; third, different purchasing power of 
each community; and fourth, because milk-control boards 
control retail and wholesale prices in New York, New Jersey, 
and Pennsylvania. They sometimes make different prices in 
the same State. Twenty-two States fix milk prices. They 
must have the right to change prices to meet the prices 
fixed by the State boards. 

The Pure Milk Association has 16,000 dairy farmers In 
Wisconsin, Illinois, and Indiana. It sells milk to dealers in 
Chicago at 12 cents a quart. It sells milk to dealers in Ham- 
mond, Ind., at 10 cents a quart. It is obvious that if the 
dealers in Chicago are selling milk to consumers at 12 cents 
@ quart, and the dealers in Hammond, Ind., are selling milk 
to consumers at 10 cents a quart, the Chicago dealers should 
be required to pay a higher price to the farmers than is 
paid by the Hammond dealers. Since it would obviously be 
impossible to charge the Hammond dealers any higher price 
for their milk if they are selling on a 10-cent basis, the net 
effect of the bill would be to require the association to sell its 
milk to Chicago dealers st the lower prices betng charged 
to the Hammond dealers. The resultant loss to the farmers 
supplying milk to Chicago is obvious. 

As another example, let us consider the case of Land 
O’Lakes Creameries, Inc., a farmer-owned and farmer-con- 
trolled cooperative association, engaged in marketing butter, 
cheese, and other dairy products for approximately 400 local 
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cooperative creameries and cheese factories east of Minne- 
apolis. Under the terms of this bill they would be required 
to sell at the same price in every market in which they oper- 
ate, although economic conditions, such as employment, 
might easily require a difference in price, let us say, for 
example, between the city of Washington and the city of 
Scranton, Pa. 

It should be further noted that during the whole life of 
the N. R. A., manufacturers, wholesalers, and jobbers at- 
tempted to obtain a definition of wholesaler and retailer in 
order to cripple the operations of farmers’ cooperative asso- 
ciations which purchase from manufacturers and sell direct 
to their farmer members, farm equipment and supplies, in- 
cluding fertilizer, creamery machinery, and so forth. The 
Federal Trade Commission is at the present time investigat- 
ing the activities of the manufacturers of butter tubs in re- 
fusing to grant Land O’Lakes Creameries, Inc. 1 whole- 
saler’s discount upon butter tubs, although Lana O'Lakes 
Creameries, Inc., performs al] of the functions of a whole- 
saler with the single exception that it sells direct to its 
member creameries rather than through a jobber. 

This attempt to salvage economic waste by legislation pro- 
moting or protecting intermediaries between the producer 
and consumer of goods is in direct conflict with the whole 
theory of cooperative marketing and cooperative purchasing. 

It has been specifically pointed out that a provision was 
inserted in the bill to permit certain discounts to be given 
to wholesalers without according such discounts to othcr 
persons who purchased in similar quantities. Thus, this 
bill which is designed to eliminate discrimination contains 
a violently discriminatory provision against the cooperative 
purchasing of farm equipment and supplies by farm organ- 
izations in favor of the private wholesaler and jobber of 
farm equipment and supplies. And this discrimination is to 
be paid for out of the pockets of our farmers. 

As pointed out above, the wholesalers and jobbers at- 
temptcd to obtain this special discrimination in their favor 
during the whole life of the N. R. A. ‘The siiuaticn becaine 
so bad that President Roosevelt was forced to issue two Ex- 
ecutive orders on the subject, in which the President stated 
clearly and unequivocally that no code of fair competition 
should be construed or interpreted so as to prevent any 
cooperative organization from being entitled to receive and 
to distribute to its members discounts (a) ordinarily paid 
or allowed to other purchasers for purchases in wholesale 
or middleman quantities, or (b) paid or allowed pursuant to 
the requirements or provisions of any code of fair competi- 
tion to other purchasers for purchases in wholesale or mid- 
dleman quantities. 

In addition, a similar provision was written in the so- 
called Guffey Coal Act of a similar nature so as to insure 
that cooperatives would be entitled to wholesale or jobbers 


discounts in connection with the operation of the Guffey 
Coal Act. 
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{Here the gavel fell.) 





The CHAIRMAN. All time has expired. £0 
The question is on the amendment offered by the gentle. to 
man from Texas. to 
The question was taken; and on a division (demanded by mh 
Mr. CeLtER) there were—ayes 74, noes 86. mi 
Mr. JONES. Mr. Chairman, I ask for tellers. } oth 
Tellers were ordered, and the Chair appointed as tellers 
Mr. Jonzs and Mr. MILuer. yi 
The Committee again divided; and the tellers reporteq 
that there were—ayes 81, noes 89. 
So the amendment was rejected. th 
Mr. PEYSER. Mr. Chairman, I offer an amendment. tu 
The Clerk read as follows: pr 
Amendment offered by Mr. Prysren: Page 5, line 8, after the word mi 
“quality”, insert “and design”; and on page 5, in line 22, after 
the word “quality”, insert “and design.” de 
se 


Mr. PEYSER. Mr. Chairman, in response to the state. 
ment made a few moments ago by the gentleman from Texas 
that he wants to try to set up an honest and a workable 
bill, I am offering this very simple amendment to add the 
words “and design” after the word “quality” where it appears 
in two places on page 5; and I hope the committee will not at 
combat this particular amendment. \ 


I call attention to the fact that there is no differential of / a 
design in the foods and drugs, so that would have no effect sit 
against the chain stores the bill is hoping to reach; but let id 
us assume that two articles are made from the same quality sig 


of merchandise, but one is made under one design for a 

certain type of trade and the other is made under another 

design for another type of trade. The design itself may th 
entitle the purchaser in either case to a differential in price, ad 
even though the basic quality of the merchandise involved | 

is similar. I submit, Mr. Chairman, that there is nothing in ge 
this amendment that should in any way affect the bill in 

itself at all. Quality of food is not involved. There is no 


design in the quality of food or drugs. There may be, how- tir 
ever, a design differential in furniture or in ladies’ shoes. 
Through the elimination of certain material here or there sic 
an opportunity may be given for a lowering of price, whereas | 
the quality involved is the same. Under this bill the manu- tr 
facturer would be penalized severely. | 
Mr.CRAWFORD. Mr. Chairman, will the gentleman yield | ar 
for a question? | ar 
Mr. PEYSER. I yield. de 
Mr. CRAWFORD. Would not that permit the processor —s_ ¢», 
of a food commodity to change from a round-shaped pack- ou 
age to a square-shaped package and call it a difference in sig 
design? 
Mr. PEYSER. Absolutely not, because that would bes | of 
change in the design of the container, whereas the amend- an 
ment refers to a design in the merchandise offered for sale. | th 


There is no style in baking powder, there is no style in para- 
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goric, there is no style in castor oil. It will apply principally 
to textiles, probably to furniture, probably to shoes, but not 
to the commodities we are endeavoring to reach; and I 
think if the committee wants to carry out what the gentle- 
man from Texas has suggested, a good, honest, workable bill 
that is fair to everybody, this is the way they can be fair. 

Mr. CRAWFORD. Mr. Chairman, will the gentleman 
yield for a further question? 

Mr. PEYSER. I yield. 

Mr. CRAWFORD. Is it the gentleman’s understanding 
that this bill as now submitted will force a shoe manufac- 
turer, for illustration, to sell all styles of shoes for the same 

rice? 

Mr. PEYSER. If the quality is the same. My amend- 
ment adds to the word “quality” only the two words “and 
design.” I think it is a simple amendment, and I do not 
see any reason why, if they want to present a fair bill, it 
should not be accepted. 

Mr. RABAUT. Mr. Chairman, will the gentleman yield 
for a question? 

Mr. PEYSER. I yield. 

Mr. RABAUT. How does this affect the tire business 
about which we have been hearing so much, the same tire 
sold with a different name on it, for instance? 

Mr. PEYSER. If the quality were the same and the de- 
sign were the same, it would be, in all component parts, the 
identical article. They are not going to have different de- 
signs for tires; they make them all the same. 

{Here the gavel fell.] 

Mr. RABAUT. Mr. Chairman, I ask unanimous consent 
that the gentleman from New York may proceed for 3 
additional minutes in order that I may ask him a question. 

The CHAIRMAN. Is there objection to the request of the 
gentleman from Michigan? 

There was no objection. 

Mr. RABAUT. Suppose the design of the tread of the 
tire were different, what would be the case? 

Mr. PEYSER. That, in my judgment, would not be con- 
sidered a different design. 

Mr. RABAUT. That is one of the big questions we are 
trying to eliminate. 

Mr. PEYSER. It would be done, principally, for deceit 
and for evasion. The design of all tires is the same; they 
are round. Because the design of the tread is different 
does not mean there is any difference in the fabric. In 
the matter of a suit of clothes, a stripe could be added with- 
out changing the basic quality of the garment. That de- 
sign may be put in there because it is more saleable in a 
certain section, still there could be no deviation in the price 
of the basic articles, because the quality is the same in each; 
and I think, where they endeavor to discriminate purely on 
the design of the tread of a tire, it could be set up imme- 
diately that it was done merely for the purpose of evasion. 





402 AMEND CLAYTON ACT 





Mr. RABAUT. That is what has been done recently, 


Mr. PEYSER. ‘That would cover the design. In my judg. | en 
ment you are not evading a design by putting on a different | the 
tread. cor 

(Here the gavel fell.] | th 

Mr. McLAUGHLIN. Mr. Chairman, I rise in opposition up 
to the amendment. bee 

Mr. Chairman, speaking on behalf of the committee, 7 Se! 
may say that this matter has had the consideration of the the 
committee and it feels that if the word “design” is inserted ate 
in the qualifying phrases, as suggested by the gentleman ch: 
from New York [Mr. Peyser], the door will be open to a the 
situation in which this bill may be flouted and the purposes of 
of the bill destroyed. ; 

As an example, it is felt by the committee that the same vis 
identical goods might be sold to a small-quantity purchaser : 
for a certain price and level which would be higher than no 
the same quality goods could be sold to the large-quantity pr 
purchaser by simply putting another label on the goods sold ne 
to the large-quantity purchaser. In other words, the design de 
would be changed to comply with this act. in 

I may say that the committee feels this amendment | 
should not be agreed to, and I call attention to the fact sic 
that the part of the Clayton Act which is now under con- | 
sideration is the same in form in the present bill as in the / 
original Clayton Act, which has been on the statute books t 
for 24 years. After 24 years a suggestion is made that that 7 
part of the act be amended at this time. Incidentally, I of 
may say, with all respect and deference to my good friend th 
from New York, the suggested amendment was proposed by 
one of our colleagues who appeared before the Rules Com- pe 
mittee in opposition to the entire bill. tl 

Mr. Chairman, I ask that the amendment be defeated. ct 

Mr. COOPER of Ohio. Mr. Chairman, I move to strike ™ 
out the last word. a! to 

Mr. Chairman, I would like to ask a question of the gen-' pi 
tleman from Texas [Mr. Patrman]. A great many of the 
industries in Ohio were very much in favor of the proviso in th 
the Senate bill, appearing on page 4, and reading as follows: it 

And provided further, That nothing herein contained shall pre- a) 
vent discrimination in price in the same or different commodities 
made in good faith to meet competition. ; 

I find that on page 9 of the Patman bill, beginning in line Vv 
14, there appear these words: 5 es 

Provided, however, That nothing herein contained shall prevent p 
a seller rebutting the prima facie case thus made by showing that st 
his lower price to any purchaser or purchasers was made in good 
faith to meet an equally low price of a competitor. bi 


Will the gentleman explain the difference between these 8 
two proposals? ‘ 

Mr. PATMAN. If the Senate amendment should be | . 
adopted it would really destroy the bill. It would permit the | t 
corporate chains to go into a local market, cut the price i 
down so low that it would destroy local competitors and 





Se 
. 


asses 


— 


AMEND CLAYTON ACT 403 


make up for their losses in other places where they had al- 
ready destroyed their competitors. One of the objects of 
the bill is to get around that phrase and prevent the large 
corporate chains from selling below cost in certain localities, 
thus destroying the independent merchants, and making it 
up at other places where their competitors have already 
peen destroyed. I hope the gentleman will not insist on the 
Senate amendment, because it would be very destructive of 
the bill. The phrase “equally low price’ means the corpor- 
ate chain will have the right to compete with the local mer- 
chants. They may meet competition, which is all right, but 
they cannot cut down the price below cost for the purpose 
of destroying the local man. 

Mr. COOPER of Ohio. What does the gentleman’s pro- 
viso mean? 

Mr. PATMAN. It means they may meet competition, but 
not cut down the price below cost. It means an equally low 
price but not below that. It permits competition, but it does 
not permit them to cut the price below cost in order to 
destroy their competitors. I hope the gentleman will not 
insist on the Senate amendment. 

Mr. COOPER of Ohio. I do not think the Senate provi- 
sion permits them to do that. 

{Here the gavel fell.) 

Mr. HANCOCK of New York. Mr. Chairman, I move to 
strike out the last three words. 

Mr. Chairman, I want to refer back to the amendment 
offered by the gentleman from New York which pertained to 
the inclusion of the word “design” in this bill. ~ 

Mr. Chairman, this bill is not Holy Writ and it is not a 
perfect document. It seems to be in the shape that the gen- 
tleman from Texas wants it, and he appeals to you not to 
change a single solitary word or sentence in the whole thing. 
This is not fair. I realize he has a steering committee here 
to see that the bill goes through exactly as he wants it to 
pass, but let me give you a little bit of the history of the bill. 

The very first day it came before the Judiciary Committee 
the attorney who drew it realized there were imperfections in 
it and suggested certain amendments. It very soon became 
apparent to the Judiciary Comm:‘ttee that it was defective in 
many respects, and a subcommittee was cppointed to rewrite 
it. The subcommittee spent many months in doing so. 
When they reported it to the full committce dozens of amend- 
ments were adopted in executive session. After it was re- 
ported here on the floor the Judiciary Committee agreed to 
still further amendments, which the putative author of the 
bill, and its chief sponsor, consented to accept. 

Mr. Chairman, the gentieman from New York offered an 
amendment to add the word “design”, so that there shall be 
no discrimination in price between purchasers of goods of the 
same grade, quality, and “design.” Obviously the backers of 
this bill are interested in groceries. They are not interested 
in clothing, wallpaper, jewelry, or any of the other innu- 
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merable things that move in interstate commerce, the prices 
of which are influenced by attractive and popular designs ang 
patterns. 

Permit me to give you a single example. In my city there 
is a manufacturer of women’s shoes, and every year he offers 
the market 50 or 60.different designs. Some of them are 
popular, and he can sell them at good prices. Others do not 
catch the fickle fancy of our feminine friends, and they are 
therefore a drug on the market. They are exactly the same 
grade and quality, but in order to move the unpopular shoes 
this manufacturer has to sell them for what he can get. He 
can command a good price for his popular shoes. The same 
thing is true with china, wallpaper, furniture, fixtures, and 
innumerable other commodities. Why do you want to penal- 
ize that class of business? Do not be carried away just 
because the gentleman from Texas would have you think 
this is a perfect piece of work. This bill has to go to the 
Senate, and it will be a far different one when you see it in 
finalform. There is a lot of perfecting yet to be done. 

{Here the gavel fell.) 

The CHAIRMAN. The question is on the amendment 
offered by the gentleman from New York [Mr. PEyYsER]. 

The question was taken; and on a division (demanded by 
Mr. PEYSER) there were—ayes 19, nays 79. 

So the amendment was rejected. 

Mr. CELLER. Mr. Chairman, I offer an amendment. 

The Clerk read as follows: 

Amendment offered by Mr. CeLier: Page 5, line 8, after the word 
“quality”, insert “purchased under like conditions’; also on page 


5, line 22, after the word “quality”, insert “purchased under like 
conditions.” 


Mr. CELLER. Mr. Chairman, for days I have been trying 
to get exactly what is in the mind of the gentleman from 
Texas about so-called discriminations in prices. I maintain, 
and will maintain to the end of the discussion of this bill, 
that from what we have heard there is no question but that 
there can be no right to anyone sélling goods to make any 
different prices to different customers where the goods are of 
like grade and quality and quantity, the gentleman from 
Texas notwithstanding. 

The distinguished gentleman from Texas (Mr. Patman] 
put in the Recorp yesterday the following language: 

Now, with regard to the statement made by the distinguished 
gentleman from New York |Mr. CELLER], here is what I said. I 
said that manufacturers would have to treat their customers alike 
and give them the same price, and I still say that. For what? For 


the same quantity under the same conditions. This is the part 
that the gentleman did not bring out. He simply failed to tell it atl, 


Now, I simply put his exact language in this amendment, 
and I say that where the goods are purchased thus under 
like conditions there can be no discrimination. When they 
are purchased under unlike conditions, the inference is there 
can be discrimination and change in price. That is logical 
and reasonable. 
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Now, if what the gentleman said this afternoon is so, he 
should not object to the amendment, as I have put his exact 
language in my amendment. 

We know that goods may be of the same quantity, of the 
same quality, but may be purchased under unlike conditions. 
There may be different items of credit. One man may be 
entitled to a 60-day dating, while another man may be en- 
titled only to cash on delivery. There may be questions of 
delivery datings. One man may want his deliveries within 10 
days: another may want his deliveries in 60 days or 6 months 
or may want them daily. Certainly, where there are these 
different conditions, there ought to be the right given to effect 
a different price. He may want his goods with samples or 
he may want them without samples. There may be accorded 
the right to furnish demonstrators for toilet articles or simi- 
lar goods or there may be no demonstrators. A man may 
have a strike on his hands or there may be a lock-out, or 
there may be no labor difficulties. 

Certainly, if there are like conditions, there should be no 
discrimination, but if there are unlike conditions, which is 
the inference of my amendment, a man should have the right 
to contract under our Constitution as he sees fit and allow 
for these different conditions by a difference in price. 

The bill, as now drafted, will not allow these differences 
and I urge upon you sincerely that you ailow such differ- 
ences, because of differing or unlike conditions. Put in the 
words to which the gentleman from Texas always adverts, 
namely “like conditions.” He reiterates, “Under the same 
or like conditions.” Put them in now. He questioned me 
yesterday and took me to task because I did not include these 
words. I include them now in the amendment and I offer 
them for your judicial and earnest consideration. 

{Here the gavel fell.] 

Mr. PATMAN. Mr. Chairman, I rise in opposition to the 
amendment. 

Mr. Chairman, the gentleman from New York is conscien- 
tiously opposed to this bill, and, naturally, he is going to do 
what he can to weaken it. If you were to adopt this amend- 
ment he would not vote for the bill. Therefore, he is trying 
to perfect it for us. So if it is already satisfactory to those 
of us who have been working on it in the committee and 
with the other sponsors of the legislation, why should he not 
let us have the bill we want. 

If you put these words in the place where he proposes to 
insert them, without a sufficient explanation, you will just 
confuse the bill. You will have confusing language by plac- 
ing them where he has propored to put them. 

What are the conditions? Delivery by truck, delivery over 
the railroad, delivery on a barge, delivery at a certain point 
that is a few miles removed from the other competitor. Any 
condition like this would remove the case from a question of 
discrimination if you were to adopt the gentleman’s amend- 
ment. 
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The committee worked on this bill for months and a sub. 
committee worked on it for months. It is true they agreeg 
to some amendments, but they have got a bill they think is 
all right, and I hope you do not amend it by putting in the 
weasel phrases and these statements that sound all right, 
but upon second thought cr upon reflection or upon analysis, 
you find some of them are destructive of the purposes of 
the bill. 

The CHAIRMAN. The question is on the amendment of. 
fered by the gentleman from New York [Mr. CELLER]. 

The amendment was rejected. 

Mr. MILLER. Mr. Chairman, I do not desire to cut off 
anyone from debating amendments on the bill, but I won- 
der if we cannot reach an agreement under which all debate 
on amendments may close. 

Mr. ROBERTSON. I wish to offer an amendment. 

Mr. MANSFIELD. I have an amendment that I desire 
to offer. 

Mr. MILLER. Mr. Chairman, I ask unanimous consent 
that all debate on all amendments to this section close in 
30 minutes. 

Mr. CELLER. Mr. Chairman, this is a highly contro- 
versial bill, and a great many Members are interested and 
desire to offer amendments. To cut off debate in 30 min- 
utes would be harmful. 

Mr. MICHENER. Mr. Chairman, the gentleman says “on 
this section.” That would end debate. 

Mr. MILLER. That would end debate. 

Mr. MICHENER. It would end debate in 30 minutes. I 
am going to vote for the bill, but there are many far- 
reaching provisions in the bill, and I think the gentleman 
ought not to close debate. I hope he will withdraw his 
request. 

Mr. MILLER. I will withdraw the request, Mr. Chair- 
man, for the time being. 

Mr. BLOOM. Mr. Chairman, I offer the following 
amcndment. 

The Clerk read as follows: 

Amendment offered by Mr. Broom: Page 9, line 6, after the word 
“commodities”, change the period to a colon and Insert “Provided, 
That nothing herein contained shall apply to payments for window 
or counter displays actually made or signs actually used in adver- 
tising or displaying a vendor’s products on the premises of a 
vendee.”’ 

Mr. BLOOM. Mr. Chairman, I would like to call the 
attention of Members to paragraph (d). At no place in the 
bill is the word “advertising” used. It might refer to adver- 
tising, but it does not specifically say so. Now, clause (d) 
reads, as follows: 

(d) That it shall be unlawful for any person engaged in com- 
merce to pay or contract for the payment of anything of value to 
or for the benefit of a customer of such person in the course of 


such commerce as compensation or in consideration for any 
services or facilities furnished by or through such customer in 





akkr=s Res Z 


mremmecctradandys Pp 


oo 


AMEND CLAYTON ACT 407 


lb- connection with the processing, handling, sale, or offering for sale 
5 of any products or commodities manufactured, soid, or offered 
is for sale by such person, unless such payment or consideration is 
h available on proportionally equal terms to all other customers 
e competing in the distribution of such products or commodities. 
ht, 
sis Now, Mr. Chairman, that means just this: Remember it 
of says “proportionally.” In other words, this will prevent any 
manufacturer that is starting new in a business from having 
of- an opportunity of putting his goods on the market in the 


manner merchants have been doing for the last 50 years. 
I am particularly interested in this one section for this 


off reason: Forty years ago, in 1896, I started a music publish- 
n- ing business, and my success in the business at that time 
ate in Chicago was brought about by displaying in the window 


wax figures of a song I had at that time. 

Under this provision, it could not be done. “Proportion- 
tre ally”, it says. In other words, if the Coca Cola Co. should 
make a contract with a store, whether a drug store or grocery 
store or whatever it may be, and should say, if you buy $100 


. worth of goods we will give you a sign, then the fellow in 
the next street, or on the next corner, if he purchased only 
ro- $50 worth of goods, according to this proposed bill, could 
nd have only half a sign. That is what it says. You cannot 
in- get away from the fact that this is not workable. 
Mr. RAMSPECK. Mr. Chairman, will the gentleman 
Mr. BLOOM. Yes. 
Mr. RAMSPECK. Is there anything to keep the Coca Cola 
I Co., or any other company, from going to drug stores and 
ar- saying they want a certain amount of space? 
an Mr. BLOOM. No; you cannot do that under this section. 
his You prevent it from being done. 
, Mr.MICHENER. Mr. Chairman, will the gentleman yield? 
fr- ‘ Mr, BLOOM. Yes. 
Mr. MICHENER. The gentleman says that it cannot be 
ing done. The Coca Cola Co. under this bill could give anybody 
all the space they saw fit, but they could not give a discount 
or a lower prite to someone for space which is not used. 
iii Mr. BLOOM. That has nothing to do with this section. 
led, This is for services or facilities furnished. It has nothing 
low to do with price. 
ere Mr. MICHENER. But that is where these phony dis- 
if criminations come in. They claim they render a service 
which they do not render. 
he The CHAIRMAN. The time of the gentleman from New 
the York has expired. 
er- Mr. BLOOM. Mr. Chairman, I ask unanimous consent to 
d) = —s proceed for 5 additional minutes. 
The CHAIRMAN. Is there objection? 
m- There was no objection. 
be Mr. MICHENER. To finish this up, that is one of the 
ny troubles and discriminations here—that one of these manu- 


in | facturers will sell to one store, say, a million units, provided 
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they do so much advertising, and then, in turn, will exchange 
checks and pay the purchaser for doing the advertising, ang 
the advertising consists in hanging up a two by four sign. 

Mr. BLOOM. I did not yicld for a speech. My amend. | 
ment just takes care of that and provides for an emergency 
of that kind. It provides that nothing herein contained sha} 
apply to payments for windows or counter display actually 
made or signs actually used in advertising or displaying the | 
vendor’s products on the premises of a vendce. It must be | 
actually done, and if it is not a bona-fide contract, of course, 
then this would not apply; but if you have a window at 
Fourteenth and F Streets and the manufacturer wants to 
make a contract with that store at Fourtcenth and F Streets 
where thousands of people pass by every day, are you going 
to pay the same price for one down at Fourth and B Streets 
where only 50 people pass in the course of a day? My amend. 
ment would provide a fair way of advertising in that window 
o> counter display. 

Mr. CRAWFORD. Mr. Chairman, will the gentleman 
yield? 

Mr. BLOOM. Yes. 

Mr. CRAWFORD. Under the gentleman’s amendment, at 
Fourteenth and F Streets, suppose I purchased 10,000 units 
with an agreement with the gentleman that I will sell 
through that distributing store, provided he gives me cer- 
tain advertising allowances. If a man at Seventh and F 
Streets purchases the same number of units and makes the 
same distribution, is he entitled to the same advertising 
benefits? 

Mr. BLOOM. That does not affect it here at all. I leave 
the word “proportionately” in. I am mentioning advertis- 
ing specifically. I am saying to you this can be done, leav- 
ing this the way it is. You give every one the same kind 
of a deal all the way through. There is no discrimination 
here, but you have not advertising in here. There is no 
way that you can read advertising into it, notwithstanding 
the fact that the gentleman from Texas (Mr. Patman], the 
gentleman from Arkansas [Mr. MILuer], and the gentleman 
from Wisconsin [Mr. Borteav]) say there is. The word 
“advertising” is not in this bill. 

Mr. CRAWFORD. I would read it in the words of line 22, 
page 8, where it says anything of value. 

Mr. BLOOM. You can read it in, but it is not mentioned. 
You can read anything into it, and that is the trouble with 
the bill all the way through. You are reading a lot of things 
into the bill, but my amendment allows fair play to the 
manufacturer, and does not allow the destruction of the 
little manufacturer who wants to introduce his goods, but he 
cannot do it under this section of the bill. 

Mr. CRAWFORD. As I understand it, he could give the 
same benefit to all of the customers in the bill. 

Mr. BLOOM. He could not do it; it would be impossible. 
There are no two windows alike, no two countcrs alike. 
One side of the street is different from the other side. 
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The CHAIRMAN. The time of the gentleman from New 


nee york has again expired. 
and Mr. McLAUGHLIN. Mr. Chairman, I rise in opposition to 
7 the amendment. With all due deference to the distinguished 
— gentleman from New York [Mr. BLoom], I may say that the 
say committee, in considering the measure, gave a great deal of 
hall time to a discussion of the very things suggested by the gen- 
lally tleman from New York. It is the opinion of the committee 
the that the bill in the form in which it is presented to the 
tbe | House fully protects all purchasers in the matter of adver- 
Irse, tising discounts, but it is also the opinion of the committee, 
v at after due deliberation, that if the bill were amended in the 
. to manner suggested by the gentleman from New York, it 
ies would be destructive of the purposes intended by the bill 
itself. 
Ky In other words, if you eliminate from consideration in this 
doe bill, in the matter of advertising discounts, window display, 
a situation might exist in which a company which does 
man window-display advertising might put one of its display out- 
fits in a window and then grant to a purchaser a substantial 
discount on account of that very fact. The bill as it is now 
t. at drawn takes care of the situation amply. 
units Mr. CURLEY. Mr. Chairman, will the gentleman yield? 
sell Mr. McLAUGHLIN. I ypield. 
“cer. Mr. CURLEY. This bill, as I understand it, is fair; but 
nd F | how does it provide for these so-called loss leaders that we 
s the have so much talk about in the city of New York? 
ising Mr. McLAUGHLIN. The gentleman’s question is not ger- 
mane to the point I am discussing. The gentleman can ask 
leave to strike out the last word and address himself to that point. 
rtis- Mr. CURLEY. That is the question I asked the gentleman 
leav- from New York. 
kind Mr. McLAUGHLIN. As a matter of fact, it will be taken 
ation care of, in the opinion of this committee, if this bill is passed, 
is no but I do not have time to go into that now. 
nding Mr. BLOOM. Mr. Chairman, will the gentleman yield? 
|, the Mr. McLAUGHLIN. I ypield. 
eman Mr. BLOOM. My amendment protects that; this being 
word advertising, show-window and display advertising, that is 
actually made and delivered. 
ne 22, Mr. McLAUGHLIN. I understand that. 
Mr. BLOOM. There is no fictitious advertising that can 
ioned. enter into it. 
. with Mr. McLAUGHLIN. I understand that. 
‘hings Mr. BLOOM. The gentleman said advertising discounts. 
o the It is not advertising discounts at all. These pecple merely 
f the make a contract for a window display or a counter display, 
sut he and that contract is a matter of public record, and the price 
they pay for it is a matter of record. There is nothing 
ve the fictitious about it. It is actually made and paid for. 
Mr. McLAUGHLIN. That contract contemplates that the 
sible. manufacturer will pay the seller a certain amount for the 


alike. use of his window. 
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Mr. BLOOM. Yes. 

Mr. McLAUGHLIN. That is a discount under another 
name. 

Mr. BLOOM. Is it the gentleman’s thought that yoy 
cannot make any more window-display contracts? 

Mr. McLAUGHLIN. Certainly not, but you can make 
them only on proportionately equal terms to all customers 
competing in the distribution of such product or commodity, 

Mr. BLOOM. How can you do it on proportionately equal 
terms when there are no two places alike? Suppose one 
store is 25 feet and the other store is only 10 feet; what are 
you going to do with the 10-foot fellow? Give him a half a : 
sign? 

Mr. McLAUGHLIN. You can give him a smaller sign. 

You do not have to cut the sign in two. : 

Mr. BLOOM. Then you will have all different kinds of | 
signs; is that the idea? 

Mr. McLAUGHLIN. They have all different kinds of 
signs now. What do you do today? 

Mr. BLOOM. We do not do that. We would go broke if 
we did. 

Mr. McLAUGHLIN. At any rate, I may say that the 
amendment proposed has the effect, in the opinion of the 
committee, of destroying the very purpose of the bill so far 


as it affects the protection of the small purchaser on adver- 
tising discounts. 


[Here the gavel fell.) 

Mr. RAMSPECK. Mr. Chairman, I move to strike out the 
last two words. I want to ask the gentleman from Nebraska 
or some other member of the committee the same question 
I asked the gentleman from New York [Mr. BLoom]. I do 
not read anything in this bill which would prevent the Coca 
Cola Co., for instance, from going to a druggist and making 
an agreement with him to put a sign across the top of his 
window. They can either pay him for it or they could do it 
for nothing. Am I correct? 

Mr. McLAUGHLIN. That is correct. But there must be 
no discrimination. He has to do it under such terms and 
conditions that there is no discrimination between com- 
petitors. 

Mr. RAMSPECK. The gentleman does not understand my 
question. I say if he goes there, not in connection with the 
sale of Coca Cola, but goes to the merchant and says, “I 
want to put a Coca-Cola sign across the top of your win- 
dow”, but it has no connection with a sale, there is nothing 
to prevent that, is there? 

Mr. McLAUGHLIN. They would no doubt take into con- 
sideration whether or not that was a subterfuge in a sale or 
an independent transaction. 

The CHAIRMAN. The time of the gentleman from 
Georgia has expired. 

The question is on the amendment offered by the gentle- 
man from New York [Mr. BLoom)]. 

The amendment was rejected. 
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Mr. CULKIN. Mr. Chairman, I offer an amendment. 


her The Clerk read as follows: 
Amendment offered by Mr. CuLer: On page 9, strike out the 
jou roviso at the end of subsection (e), beginning in line 14 and 
ending in line 18, and insert the following: “Provided, however, 
ike That nothing herein contained shall prevent a seller rebutting the 
rima-facie case thus made by showing that the discrimination in 
ers rice or furnishing of service or other facilities to any purchaser 
ity, or purchasers was made in good faith to meet competition.” 
Mr. CULKIN. Mr. Chairman, may I say at the outset, for 
i. the purpose of meeting the probable suggestion that I am 


opposed to this bill, that I am not opposed to this bill. Iam 
going to vote for it whether or not this amendment is adopted. 
gn I have offered this amendment at the request of the farm 

; organizations of Amcrica. The Members of the House re- 
ceived a letter from the various farm organizations, including 


fa 


of the Farmers’ National Grain Corporation, Northwestern 

Farmers’ Union Legislative Committee, American Farm Bu- 

of reau Federation, the National Grange, the National Coopera- 

2 it tive Milk Producers’ Association, in which it set forth a num- 

per of reasons why they were opposed to this bill. The 

the amendment which I am now offering embodies one of those 
the objections. 

far May I say that the farm cooperatives are, to my mind, the 

ier truly rational developments of American farming. Artificial 


aid of Government has never really functioned, but where 
the farmers have gone into cooperatives and have stood to- 
the gether shoulder to shoulder they have, as a rule, solved their 
ska problems. Through these organization they have eliminated 
ion | one and sometimes two middlemen, and both the farmer and 
do consumer are benefited. : 

| Here is the way this bill, as it now stands, affects the 


ves Land O’Lakes cooperative, a great Minnesota dairy outfit: 

his This cooperative is selling butter in an eastern city. It 

o it goes to a local merchant, a grocer, we will say, and offers him 
some butter. He has been a regular customer. The grocer 

be tells this Land O’Lakes representative: “I cannot buy your 

and product; Swift, or Armour, is underselling you.” 

m- “All right; we will meet the competition. What are they 
offering?” 

my “Well, I cannot tell you what the packers are selling me 

the for.” 

“y “Well, I will offer so-and-so.” 

rin- “It is not a sufficient reduction.” 

ing “Then I will offer such a reduction.” 

Finally a price is agreed on. The grocer under that scheme 
on- of things does not disclose the price the packer is selling him 
2 or the goods for; so this legislation is not copperplate, as the 

gentleman from Texas sugyested, but it imposes an impos- 

rom sible duty upon this farm cooperative in selling its products 
under those circumstances. 

tle- I ask you gentlemen to consider the status of the farm 


cooperatives. They are carrying their own, they are ably 
officered. They are officered by intelligent, honest men, many 
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of whom have come from the soil. Today they are marketing 


in America approximately $2,000,000,000 of farm products - 
One-quarter of the farm income is derived through the opera. - 
tion of these farm cooperatives. They speak vigorously and in 
in thunder tones against this provision of the bill. di 
The zealous attitude, the zeal of the gentleman from Texas 
is to be commended in this connection. He is a vigorous per. ta 
sonality and has won his spurs in the House. I hope he wi) | dc 
not take on the status of a killer and in fact destroy his own si m 


excellent work in this field by writing this impossible proyj- 
sion into this bill. 

[Here the gavel fell.] tl 

Mr. CULKIN. Mr. Chairman, I ask unanimous consent to | 
proceed for 2 additional minutes. 

The CHAIRMAN (Mr. Wooprum). Is there objection to n 
the request of the gentleman from New York? 

There was no objection. 

Mr. FLETCHER. Mr. Chairman, will the gentleman yield? 

Mr. CULKIN. I yield briefly. 

Mr. FLETCHER. How differently does the gentleman’s 
amendment uffect the situation? 

Mr. CULKIN. It does not require this cooperative to show 
at what price the other fcllow is selling. That is what the 
bill as it is written requires. It imposes an impossible condi- 
tion on the selling cooperative. 

Mr. CELLER. Mr. Chairman, will the gentleman yield? | 

Mr. CULKIN. Briefly. 

Mr. CELLER. In our State we have a milk-control board, 
They fix the price of milk. Certainly those outside the State 
selling in New York State should be able to mect that 
competition. 

Mr. CULKIN. What the gentleman says is true. I want to 
call the attention of the House to this further fact. We have 
at the other end of this building a body known as the Senate 
which sometimes develops original traits; but they have 
already passed this bill and written into it the language: : 

Nothing herein contained shall prevent discrimination in prices 
made in good faith to meet competition. 

That is what my amendment says, and I ask the members 
of the committee in all fairness to accept this really construc- 
tive amendment, 

Mr. MILLER. Mr. Chairman, I appreciate what the gen- 
tleman says, but this amendment, while offered under the 
guise of protecting farm cooperative associations, if adopted 
will open wide the gates not only to farm cooperatives but to 
every other kind of organization. 

Mr. Chairman, I ask for a vote on the amendment. 

The CHAIRMAN. The question is on the amendment of- 
fered by the gentleman from New York. 

The amendment was rejected. 

Mr. CELLER. Mr. Chairman, I offer an amendment. 

The Clerk read as follows: 


i) 
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ting Amendment offered by Mr. CeLirr: Page 7, line 7, after the 
\ word “established”, insert @ new section, to be known as subsec- 
Cts, tion 2 (a) and to read as follows: 

Ta. “That nothing herein contained shall be construed or applied 
and in such @ way as to increase the cost of goods, wares, or merchan- 

dise to the consumer.” 

Kas, Mr. CELLER. Mr. Chairman, all this amendment does is 
er- | to effect exactly what the proponents of the bill say it will 
will do, namely, not increase the price of any goods, wares, or 


wn merchandise to the consumer, 
vi- Mr. Chairman, I ask for a vote on the amendment. 
The CHAIRMAN. The question is on the amendment of 
the gentleman from New York. 


jto | The amendment was rejected. 
Mr. CELLER. Mr. Chairman, I offer a further amend- 
to ment. The Clerk read as follows: 


Amendment offered by Mr. CeLiter: Page 6, strike out lines 23, 
24, and 25, and strike out also, on page 7, lines 1 to 7, inclusive. 


id? The CH..IRMAN (Mr. Meap), The gentleman from New 
‘ | York is recognized for 5 minutes. 

” Mr. CELLER. What I seek to do by this amendment is to 

strike out what is known as the obnoxious restrictions con- 

a cerning quantity discounts. The Borah-Van Nuys amend- 

a ment provides that any discount may be given provided it is 


given equally to everyone under like conditions. The pend- 
ing bill, however, states that you cannot treat everybody 
alike but that the Federal Trade Commissica shall have 
something to say about it, shall have the right to fix a limi- 
tation beyond which you cannot go, regardless of the fact 
te the buyer may purchase a million units and that millions of 


at dollars may be involved in the order. The Federal Trade 
to Commission can say: ‘““Thus far you may go and no farther.” 
“a It could under the bill—but not under the Constitution— 
te interfere with your right of contract. 
ve I have been criticized and twitted considerably because I 
have sought in a way to advance the opinions of the farm 
organizations in this Chamber. These farm organizations 
7" have seen fit to write to me. I do not know a single solitary 
representative of a farm organization; I would not know 
| them if I were to fall over them; yet they have written to 
ms me because they look upon me as one who is secking to 
advance their cause. I cannot help that. (Laughter.] I 
ae as | want to read to you this letter, whether you like it or not, 
he whether you take me humorously or seriously. I asked them 
ed whether they were satisfied with the wording of the bill with 
to reference to quantity discounts, because these are huge co- 


operative organizations buying and selling in trainload lots; 
they indicated to me they were dissatisfied. This is the 
me} response I received from Mr. Chester Gray, Washington 
representative of the American Farm Bureau Federation. I 
I herewith give you his letter and my communication to him. 
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Mr. CHESTER GRAY, May 26, 1936. 
Washington representative, 
American Farm Bureau Federation, ; 
Munsey Building, Washington, D. C. 

My DEAR Mr. Grar: I note the various objections to the pending 
Patman bill, H. R. 8442, as set forth in the letter of May 25 signed 
by yourself and four other leading farm organizations. 

Your letter is not clear, however, as to your attitude toward the 
section dealing with allowable quantity discounts—section 2 (a), 
subsection (2), on page 6, beginning with line 18. 

You indicate in your letter that you favor elimination of “false 
allowances, false advertising allowances, and unrezsonable quan- 
tity discounts.” The inference is, of course, that you would insist 
on provisions in the bill to allow quantity discounts to coopera. 
tives and all other large buyers, which would make it possible to 
pass on to such buyers the full savings of such quantity pur. 
chascs; that is, savings in costs to the manufacturer due to elimi. 
nation of selling expenses, advertising, warehousing, and similar 
overhead items. 

Are you satisfied that the language of subsection (2) on page 6 
permits of the full realization of these savings to cooperatives and 
other large buyers? 

The language as it appears in the bill would seem to provide for 
such price differentials, but the special interpretation given this 
language by both the House committee and the Senate committee 
materially changes the apparent meaning of that language, in my 
opinion. 

I should be glad to have your views on this point. 

Very truly yours, 
abd ee EMANUEL CELLER. 


WASHINGTON, D. C., May 26, 1936. 

My Dear CONGRESSMAN CELLER: Replying to your letter of May 
26, relative to the posttion of the farm organizations on the quan- 
tity-discount paragraph of the Patman bill (H. R. 8442), will say 
that this farm organization—and I believe all others—would in- 
sist on provisions which allow the full savings and cconomies of 
quantity purchases to be passed on by the manufacturer to such 
purchasers. It is only the unreasonable quantity discount which 
should be eliminated. 

We have been somewhat puzzled by the special interpretation 
of the language of subsection (2) of section 2 (a), as given in 
the committee reports. These interpretations do seem to go far 
beyond the apparent meaning and intent of the language of the 
bill, which says that price discriminations betwecn purchasers 
may be made “which make only due allowance for differences in 
the cost of manufacture, sale, or delivery resulting from the 
differing methods or quantities in which such commodities are 
to such purchasers sold or delivered.” The language of the Dill 
seems so clear at this point that we have been inclined to take 
it at face value, rather than to accept the explanation in the 
committee report. 

If you think there is any possibility that the narrow interpre- 
tation of the committee might in later court action be adopted as 
the meaning of the language of the bill, we would be giad to 
join with you in endeavoring to get this language changed. 

We would like to have you ask those in charge of this bill to 
state whether this language would permit the full economies of 
mass buying to be passed on to the buyer or whether such a 
buyer would be required to pay for facilities which he does not 
utilize, such as a pro-rata share of salesmen’s expenses, adver- 
tising, warehousing, etc.? 

If you do not get a satisfactory answer, we would urge you to 
insist upon changes in the language so as to allow all of the 
economies of mass cooperative buying to be passed on to the 
buyers. 

Very respectfully, 
AMERICAN Farm BUREAU FEDERATION, 
CurstTre H. Gray, 
Washington Representative. 
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What does that mean? Suppose one of these coopera- 
tive farm organizations wants to buy some fertilizer. They 
go to a manufacturer and say, “We want to buy $50,000 
worth of your products. We do not want to use your sales- 
men. We do not want to use your wholesalers or your 
jobbers. We do not want to avail ourselves of the benefit of 
any of your advertising, radio broadcasts, or any of that 
type of overhead. Now, what does it cost to conduct these 
radio programs?” The manufacturer says, “5 percent.” 
“what is your advertising budget?” Another 5 percent. 
“what do you pay your salesmen?” Another 5 percent. 
The statement is made, “We are not going to use those facil- 
ities; therefore we want you to allow us the 15 percent. 

{Here the gavel fell.] 

Mr. CELLER. Mr. Chairman, I ask unanimous consent 
to proceed for 2 additional minutes. 

The CHAIRMAN. Is there objection to the request of 
the gentleman from New York? 

There was no objection. 

Mr. CELLER. Mr. Chairman, they szy, “We are not using 
the 15 percent that you have to lay out in these various 
directions. We want that diffcrence allowed us. We do not 
use those facilities, so why should we nect receive that dif- 
ference which you otherwise pay for your advertising, for 
your radio, and for your wholesalers and salesmen?” 

The farm organizations say that the quantity disccunt 
provisions as contained in this bill would not permit them 
to make these savings. It would not permit the manufac- 
turers to give these allowances. The farm organizations and 
other large mass buyers feel they therefore would be preju- 
diced greatly by this bill. These savings they would be 
enabled to pass on to the farm cooperatives just as the other 
mass buyers would be precluded from passing on those 
savings to the consumers. 

May I ask the gentleman from Texas [Mr. Patman] 
whether or not he is willing to abide by what these farm 
organizations say in this regard? 

Mr. PATMAN. Mr. Chairman, no real farm organization 
or no real farmer will oppose what this bill proposes to do 
in this regard. This bill seeks to prevent monopoly, the 
very thing that the farmer wants to prevent, and no friend 
of the farmer would want that provision stricken from the 
bill. 

Mr. CELLER. I submit that is not am answer. I ask the 
gentleman what he thought of this letter from the farm 
organization with reference to a specific objection, and he 
Speaks of monopolies. There is no monopoly anywherc. 
The Federal Trade Commission spent over a year and $1,- 
000,000 to find out whether there was a monopoly in any 
trade or industry, and reported back there was no mo- 
nopoly. So all this talk about monopolies and the great 


chain stores controlling everything in sight is just pure 
bunk and balderdash. 











416 AMEND CLAYTON ACT 


Mr. Chairman, I ask for the favorable consideration of this 
amendment. 

(Here the gavel fell] 

Mr. MILLER. Mr. Chairman, I believe we have debated 
these various amendments sufficiently. I think the memher- 
ship understands them clearly. Therefore I ask for a vote 
upon the amendment offered by the gentleman from New 
York (Mr. CELLER). 

The CHAIRMAN. The question is on the amendment 
offered by the gentleman from New York (Mr. CELLER],. 

The amendment was rejected. 

Mr. MANSFIELD. Mr. Chairman, I offer an amendment, 
which I send to the desk. 

The Clerk read as follows: 

Amendment offered by Mr. MANsrretp: Page 7, line 7, after the 
word “established”, insert: “And provided further, That the Federal 
Trade Commission is hereby empowered and directed, after due 
investigation and after hearings afforded to all interested parties, 
to determine, fix, and establish, and after like investigation and 
hearings, to modify and revise from time to time the maximum 
amounts (based on the percentage of the value of the merchandise 
affected, or otherwise) of the freight charges to be assumed, nb- 
sorbed, or paid by a seller upon the sale of such merchandise; and 
the assumption, absorption, or payment of such freight charges in 
excess of the maximum amounts determined, fixed, and established 
as above provided shall be deemed to constitute unlawful price 
discrimination, and is hereby forbidden.” 

Mr. MANSFIELD. Mr. Chairman, I was in hopes that 
the amendment which I have just offered would meet with 
the approval of the gentlemen in charge of the bill, as I 
consider it in thorough accord with the purposes of the bill. 
We now have a law which prohibits railroads from indulging 
in discrimination, a law which prevents them from giving 
rebates so far as freight charges are concerned. We have, 
however, no law affecting the freight charges paid by ship- 
pers. I have in mind a manufacturing concern in my dis- 
trict that informed me they are very much interested in this 
question. If they make a certain price to retailers and then 
a larger manufacturing concern or importer by selling much 
larger quantities can afford to pay the freight, or a large 
proportion of the freight charges to the point of destination, 
it would be contrary to the purposes of this bill. 

In this bill we give the Federal Trade Commission power 
to investigate and fix quantity discounts. This amendment 
would give them the same power to prevent similar discrim- 
inations with reference to the payment of freight charges to 
destination. 

My. Chairman, I do not care to discuss the question fur- 
ther, but I hope the gentlemen in charge of the bill will see 
their way clear to accept the amendment. I consider it in 
thorough accord with the purposes of the bill, and I may say 
that I am for the bill with or without this amendment. 

Mr. PATMAN. Mr. Chairman, I rise in opposition to the 
amendment. 
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Mr. Chairman, some of us have gone into this question 
rather fully with the gentleman from Texas and others who 
are in favor of the amendment, and we do not think it is in 
ed accord with the purposes of this bill. It is what some call 
wy the basing point in reverse. This is a question that might 
ste well be considered in a separate bill, and I hope the gentle- 
rs man from Texas will present the matter in a separate bill 

and urge consideration of it in that way and not attach it 
to this bill which is for a definite purpose that is not in 
nt accord with the amendment in our judgment. Therefore I 

ask that the amendment be defeated. 

The CHAIRMAN. The question is on the amendment 
nt, | offered by the gentleman from Texas [Mr. MANSFIELD]. 
The amendment was rejected. 
Mr. ROBERTSON. Mr. Chairman, I offer an amendment. 


his 


oe The Clerk read as follows: 
os Amendment offered by Mr. ROBERTSON: Page 7, line 9, after the 
es, word “where”, insert “to avoid the hazards of depreciation of value 
nd of the product through decline of markets, or.” 
ie Mr. ROBERTSON. Mr. Chairman, I am pleased that I 
Ab- can ofrer an amendment that is in accord with the purposes 
ind of the bill. As a matter of fact, I have been assured by the 
in | ant hes re wr : : 
ea committee members that the provisions contained in my 
ice | amendment are already in subsection 3 on page 7 of the 
bill. At this point I want to repeat what I have previously 
hat said. No one is more interested than I in seeing eliminated 
ith and cured the abuses that have developed in the field of mer- 
ae chandising, much to the detriment of the independent mer- 
i], | chants, but I do think we should make a serious effort to 
ng get as good a bill as we can. 
ng The committee members contend that under subsection 3 
ve, the language, which authorizes price changes in response to 
ip- changing conditions affecting the markets is sufficient to 
is- permit 4 man who has a perishable product to be marketed 
his to cut his price in anticipation of a declining market in the 
en future. My contention is that the committee bill takes into 
ich consideration only a condition that now exists, and in sub- 
rge stantiation of that I point to the fact that they give these 
on, instances in that connection: “Such as imminent deteriora- 
tion of perishable goods, obsolescence of seasonal goods, dis- 
ver tress sales under court processes.” These are conditions of 
ent a bad market that already exists. 
m- Now, should not a man with apples or potatoes or vege- 
to tables, or any other kind of fruit, be permitted to exercise 


his sound judgment and discretion and anticipating the 


ut- hazards of his market, cut the price when he thinks the 

see market may decline, although the decline has not actually 

in hit hiram. There is no use of giving a man the privilege of 

sy cutting his price when the market has already declined. He 
will have to then take what he can eget. 

he We should be willing to put in this bill in haec verbis what 


the chairman of the committce assures me is in here, namely, 
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that a man can cut his prices under circumstances of this 


kind in anticipation of the hazards of a decline of the mar. 
ket. If it is in here, why object to putting in language that 
we can all agree upon? 


Mr. BLANTON. Mr. Chairman, will the gentleman yield? 

Mr. ROBERTSON. I yield. 

Mr. BLANTON. Could not the seller do that under the 
bill if he offer the reduced price to everybody alike without 
any discrimination? 

Mr. ROBERTSON. Yes; I think possibly he could, but 
this may happen. In the morning of one day he seils to one 
man at one price and he learns of conditions that may affect 
his market—they have not happened, but in his judgment 
they are going to happen—and he wants to unload, and in 
the same town he sells at a lower price, which I say, as this 
section is now worded, he could not do with safety. 

(Here the gavel fell] 

Mr. MILLER. Mr. Chairman, I ask unanimous consent 
that all debate on this section and all amendments thereto 
close in 10 minutes. 

Mr. COOPER of Ohio. Mr. Chairman, reserving the right 
to object, and I shall not object, I ask that I may have 2 
minutes. 

Mr. MILLER. That is all right. 

Mr. MASSINGALE. Mr. Chairman, reserving the right 
to object, and I shall not object, I would like to ask the gen. 
tleman from Arkansas one question which has not been sat- 
isfactorily discussed. My understanding is that the proviso, 
which, I believe, is in section 2 of the Clayton Act, is only 
referred to in this bill by implication, and there is no ex- 
press repeal of it. Is this the fact? 

Mr. MILLER. No; in this bill we amend section 2 of the 
Clayton Act “so as to read as follows”, and this does away 
with the provisos in it. It is a reproduction of the same 
language. 

Mr. MASSINGALE. It is a reproduction of the same 
language? 

Mr. PATMAN. Except that all the weasel phrases are cut 
out. 

The CHAIRMAN. Is there objection to the request of 
the gentleman from Arkansas? 

There was no objection. 

Mr. COOPER of Ohio. Mr. Chairman, I have no desire to 
delay the House in the consideration of this bill. A short 
time ago I called attention to the desires of the stcel indus- 
tries in Ohio to have the proviso in the Senate bill put into 
the House bill. And in support of their contention I want 
to read a few lines. They say: 

If this amendment is not retained, then we are out of business 
for long-distance shipments. This is a very vitul amendment 
and must remain in the bill. if monopolies due to geographical 
locations are not to be created. In other words. unless we have 


this amendment, the local seller can reduce his price so that the 
distant manufacturer cannot possibly compete, and competition 
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his jg ruined. You know the result, of course, when the distant 
manufacturer has dried up and torn down his milis to save 
ar. taxes; then the local manufacturer increases prices because his 
hat competition has been removed. 
Id I wanted to make that statement so that it can go into the 
, Recorp, and I trust the proviso in the Senate bill will be 
the accepted by the House. 
Mr. McLAUGHLIN. Mr. Chairman, with all due deference 


mae to the distinguished gentleman from Virginia, I may say 

that the committee gave due consideration to his proposed 
nut amendment, and feels that if the amendment is adopted it 
~~ will open the door to a situation in which the manufacturer 
a or anyone engaged in a selling activity could discriminate 


and excuse the discrimination on the ground of a future 
Pi drop in the market. 
The committee feels that section 3 is drawn to take care 
of that situation, and I hope the amendment will be defeated. 
Mr. GILCHRIST. Mr. Chairman, I want to call attention 


o to the Sugar Institute case relied upon by the distinguished 
’ attorney from New York [Mr. Ce.ier], who stated, on page 
ht 8342 of the Recorp, that any lawyer worth his salt would 
2 have to say that this bill is unconstitutional. He gave us an 
excerpt from that case which in itself, if properly applied, 
| shows the contrary and that this bill is really constitutional. 
ht But I want to call attention to another thing that the 
a | Supreme Court said in that case: 
it~ The restrictions imposed by the Sherman Act are not mechanical 
S or artificial. We have repeatedly said that they set up the essential 
am standard of reasonableness. (Standard Oil Co. v. United States, 
uly 291 U. 8. 1; United States v. American Tobacco Co., 221 U. 8. 106.) 
> They are almed at contracts and combinations which “by renson 
of intent or the inherent nature of the contemplated acts, preju- 
dice the public interests by unduly restraining competition or un- 
he duly obstructing the course of trade” (Nash v. Unitcd States, 229 
ay U. &. 373, 376; United States v. American Linseed Oil Co. 262 U. & 
ne 371, 388, 389). Designed to frustrate unreasonable restraints, they 


do not prevent the adoption of reasonable means to protect inter- 
state commerce from destructive or injurious practices and to 
me promote competition upon a sound basis. 

This bill is exactly in line with that decision. It is an 
attempt to adopt reasonable means to protect interstate 
of commerce from destructive and injurious practices and to 

promote competition on a sound basis. It is designed to do 
away with fraudulent practices and secret rebates. It pre- 
vents unfair and destructive discriminations which work 


ut 


* against the small country storekeeper and in favor of the 

big and powerful merchant. It prevents unfair discrimina- 
- tions only. It allows and upholds fair and open practices. 
; For example, it allows proper and reasonable discounts and 
a allowances for quantity purchasing. But such discounts and 

allowances must not be tricky and fraudulent ones. They 
~ must not be allowances which are discriminatory. The job- 
ve ber, under the bill, will have a perfect right to give discounts 
ve resulting from quantity purchases provided that these dis- 
he | counts have a reasonable relation to the transaction itself 


on 
39738 O—59 28 








420 AMEND CLAYTON ACT 


and are based on the difference in the cost of manufacture 
or of sale or of delivery. What else ought they to be baseq 
upon? The manufacturer can give a discount to quantity 
purchasers if it is based upon a difference in the cost of 
manufacturing a large quantity instead of the small amount: 
or if it is based upon the difference in selling a large quan- 
tity instead of a small amount; or if it is based upon the 
difference in cost of delivering a quantity instead of a small 
amount. The bill has been misrepresented in this respect. 
And these are the very kind or character of things that were 
upheld in the Sugar Institute case. In that case the lower 
court enjoined the suger-refining companies from engaging 
in some 45 activities. About 2 months ago the Supreme | 
Court of the United States passed upon it and upheld about 
42 or 43 of these injunctions, and thereby appellants were 
prevented from doing many things that were in restraint of 
interstate and foreign commerce in violation of the Sherman | 
Antitrust Act. Instead of being an authority against the 
legality of the present proposal, the Sugar Institute case un- 
doubtedly warrants us in saying that the present bill is 
constitutional. Just why the distinguished jurist and gen- 
tleman from New York (Mr. CEeLier] cited it and quoted 
from it is very strange. And when he said in his speech | 
that any lawyer worth his salt would have to agree that | 
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the present bill is unconstitutional, he was undoubtedly in- 
dulging in hyperbole, which in rhetoric is defined to be a 
figure of speech in which the expression is exaggerated 
fancifully through excitement or for effect. | 

Along the same line, something has been said in argument 
about the burden of proof, and it has been asserted that the 
bill is not constitutional because those who have specific and 
certain knowledge of their own good faith are permitted to 
prove it. We should distinguish between the duty of going 
forward with the evidence and the burden of proof. It is 
often wise to place the burden of producing evidence on the 
party best able to sustain it. It is very often held that where 
the party who does not have the original burden of proof, 
but who does possess positive and complete knowledge con- 
cerning the existence of facts which his opponent is called 
upon to negative; or, where, for any reason, the evidence to 
prove a fact is chiefly, if not entirely, within the control 
of the party who doés not have the general or original 
burden of proof, then the burden of going forward with and 
producing this evidence rests upon him who does have the 
facts primarily and chiefly within his possession. 

Paragraph (e) of section 2 of the bill does not provide that 
the burden of proof shall shift at any stage of the proceed- 
ings. On the other hand, it provides that, after it has been 
shown that a discrimination in price has really occurred, 
then the duty of going forward with the evidence to show 
justification and good faith rests upon the party who has 
almost exclusive possession of such evidence of good faith, 
and who has easy means of proving it. We should pass the | 
bill and send it to conference. | 
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ire Mr. BIERMANN. Mr. Chairman, will the gentleman 
ed yield? 

ity Mr. McLAUGHLIN. Yes. 

of Mr. BIERMANN. The gentleman from Virginia [Mr. 
it; RogERTSON] early this afternoon stated a case where an 
ee | apple grower sells 10,000 bushels of apples for a dollar a 
he | bushel and then receives a cable from Liverpool saying that 
all the market in Europe is going to pieces, and, on account of 
ct. that and in anticipation of the bad market here, sells in 
Te the same city of Cincinnati’ 100,000 bushels of apples at 75 
er cents a bushel to another customer, and the gentleman 
oe stated that under this act the apple farmer would be liable 
me | to the penalty clauses of the bill. Is that correct or not? 

ut Mr. McLAUGHLIN. Of course, there is no penalty clause 
ze in the bill, in the first place. But if there were, I would 
= | say, in the opinion of the committee, he would not be liable. 


i. Mr. BIERMANN. What excuse would he have for doing 
| | that? 
n- | Mr. McLAUGHLIN. He would have the excuse provided 


Amendment offered by Mr. CeLLeR: Page 9, line 19, strike out all 
| in lines 19 to 24, inclusive, and insert in Meu thereof the follow- 


x in the bill in its present form in paragraph 3—that nothing 

- therein contained shall prevent price changes from time to 

= time in response to changing conditions affecting the 
market. 

om Mr. ROBERTSON. Then the gentleman admits that he 

wo cannot anticipate a change, but that it must exist. 

od The CHAIRMAN. The question is on the amendment 

offered by the gentleman from Virginia. 

nt | The question was taken; and on a division (demanded by 

he Mr. ROBERTSON) there were—ayes 23, noes 72. 

nd So the amendment was rejected. 

to Mr. CITRON. Mr. Chairman, I ask unanimous consent 

ng to extend my remarks and to insert them in the place where 

is the gentleman from Arkansas [Mr. MILLER) earlier in the 

he day yielded to me. ' 

Te The CHAIRMAN. Is there objection? 

of There was no objection. 

on Mr. CELLER. Mr. Chairman, I offer the following 

ed amendment, which I send to the desk. 

to The Clerk read as follows: 

rol Amendment offered by Mr. CELLen: Page 9, line 24, after the 

al word “association”, insert a new subsection as subsection (g), as 
follows: 

nd “Nothing herein shall prevent price discriminations to meet 

he competition resulting from the importation of goods, wares, and 

merchandise manufactured, grown, or produced outside of con- 

at tinental United States.” 

d- The CHAIRMAN. The question is on agreeing to the 

en amendment offered by the gentleman from New York. 

ad, The amendment was rejected. 

| Mr. CELLER. Mr. Chairman, I offer the following amend- 

as ment, which I send to the desk. 

th, | The Clerk read as follows: 

he 
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ing: “Nothing in this section contained shall prevent the payment 
or acceptance of commissions, brokerage, or other compensation to 
or by cooperative organizations, corporate or otherwise, for actual 
services rendered or performed in the purchase or sale of mer. 
chandise where such cooperative organizations return to their 
constituent members or stockholders the whole or any part of the 
net surplus derived from their operations, in the form of dividends 
or otherwise.” 

The CHAIRMAN. The question is on agreeing to the 
amendment offered by the gentleman from New York. 

The amendment was rejected. 

The CHAIRMAN. The question now is on the committee 
amendment, as amended. 

The committee amendment was agreed to. 

The CHAIRMAN. Under the rule the Committee will rise, 

Accordingly the Committee rose; and the Speaker having 
resumed the chair, Mr. Mgeap, Chairman of the Committee of 
the Whole House on the state of the Union, reported that 
that Committee had had under consideration the bill H., R, 
8442, and that, pursuant to Resolution 523, he reported the 
same back to the House with an amendment adopted in the 
Committee of the Whole. 

The SPEAKER. Under the rule the previous question js 
ordered. The question is on agreeing to the amendment. 

The amendment was agreed to. 

The SPEAKER. The question now is on the engrossment 
and third reading of the bill. 

The bill was ordered to be engrossed and read a third 
time, and was read the third time. 

Mr. COLMER. Mr. Speakcr, I make the point of order 
that there is no quorum present. 

The SPEAKER. The gentleman from Mississippi makes 
the point of order that there is no quorum present. The 
Chair will count. [After counting.] One hundred and sixty- 
eight Members present, not a quorum. 

Mr. BANKHEAD. Mr. Speaker, I move a call of the 
House. 

The motion was agreed to. 

The Clerk called the roll, and the following Members 
failed to answer to their names: 


{Roll No. 111] 
Adair Duffey, Orio Lanham Rayburn 
Andresen Dunn, M'‘ss. Larrabee Sanders, La. 
Andrew, Mass. Eng!ebright Lea, Calif. Schaefer 
Andrews, N. Y. Feryuson Lee, Okla. Sears 
Barden Fernandez Lewis, Md. Short 
Biackney Fish McGroarty Sisson 
Brennan Gearhart McLean Steagall 
Brooks Gray, Pa. McSwain Utterback 
Buckley, N. Y. Green Montet Wadsworth 
Bullwinkle Gwynne Moran Werner 
Burch Higgins, Mass. Norton Wlicox 
Carter Hoeppel O'Day Wood 
Cary Hope Oliver Zioncheck 
Casey Huddleston O'Malley 
Culkin Jenckes, Ind. Peterson, Fla. 


Disney Kee Powers 
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The SPEAKER. Three hundred and sixty-four Members 


eo are present, a quorum. 

ual Mr. BANKHEAD. Mr. Speaker, I move to dispense with 

mn further proceedings under the call. 

the The motion was agreed to. 

ids The SPEAKER. The question is on the passage of the 
pill. 

he The question was taken; and on a division (demanded by 
Mr. Dries) there were—ayes 290 and noes 16. 

So the bill was passed. 
ee A motion to reconsider the vote by which the bill was 

passed was laid on the table. 

The title was amended to read: “A bill to amend section 
se, 2 of the act entitled ‘An act to supplement existing laws 
ng against unlawful restraints and monopolies, and for other 
of purposes’, approved October 15, 1914, as amended (U. S. C., 
at title 15, sec. 13), and for other purposes.” 
=] Mr. MILLER. Mr. Speaker, I desire to prefer a unani- 
he | mous-consent request. 
he I ask unanimous consent that the bill S. 3154, which is 

a bill passed by the Senate dealing with the same subject 
is | matter as the bill H. R. 8442, be taken from the Speaker’s 
table and amended by striking out all after the enacting 
clause and inserting the provisions of the House bill which 
ent has just been passed, and then I shall move to vacate the 
proceedings by which the House bill was passed. 
ird The SPEAKER. The gentleman from Arkansas asks 
unanimous consent to take from the Speaker’s table the 
der bill S. 3154, strike out all after the enacting clause, and 
| substitute the provisions of the House bill which has just 
kes been passed. Is there objection? 
> Mr. PEYSER. Mr. Speaker, I object. 
the 
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LETTER OF TRANSMITTAL 


Hovus® oF REPRESENTATIVES, 
Se.ect ComMITTER ON SMALL Busrnzss, 
Washington, D. C., January 3, 1969. Hon 
Hon. Rautpx R. Roperts, 


Clerk, House of Representatives, 

Washington, BT. D 
Dnar Mr. Roserts: Herewith report of the special subcommittee of Spe 
the Select Committee on Small Business, entitled “Price Discrimi. | Da 
nation in the Distribution of Dairy Products,” which has been q 

approved by the committee. 

Sincerely yours, 
Wricut Patrman, 
Chairman, Select Committee on Small Busmess. 
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House or REPRESENTATIVES, 
SeLect CoMMITTEER ON SMALL BusIN=Ess, 
Washington, D. C., December 5, 1958. 
959 Hon. Wricut PatTman, 
Chairman, Select Committee on Small Business, 
House of Representatives, Washington, D. C. 

Dear Mr. Patman: Transmitted herewith is the report of the 
ttee of | Special Subcommittee on Price Discrimination in the Distribution of 
crim). | Dairy Products. 

3 been This report has the approval of the special subcommittee. 
Sincerely yours, 
Tom STeep, 
Acting Chairman, Special Subcommittee. 
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PRICE DISCRIMINATION IN THE DISTRIBUTION 
OF DAIRY PRODUCTS 


I 
INTRODUCTION 


The Select Committee on Small Business was reestablished in the 
85th Congress + the House of Representatives on J pre 31, 1957 
(H. Res. 56). By this resolution the committee was authorized to 
conduct studies and investigations of the problems of all types of 
small business. , 

During the 1st session of the 85th Con , small-business men and 
their representatives complained to the House Small Business Com- 
mittee that large, powerful processors and distributors of dairy prod- 
ucts are discriminating in pesos, and in that connection making sales 
in some areas at unreasonably low prices and at levels below cost, with 
the result of destroying competition. Numerous additional complaints 
to that effect were received by the House Small Business Committee at 
the beginning of the 2d session of the 85th Congress. 

When the House Small Business Committee adopted its program 
for the 85th Congress on March 12, 1957, and the chairman appointed 
and designated six subcommittees to handle various aspects of that 
program, no subcommittee was designated to study and investigate 
problems stemming from pa of price discrimination. In- 
stead, the chairman announced that matters relating to the practice 
of price discrimination would be studied and ae by the full 
committee. However, in view of the fact that a number of complaints 
about the practice of price discrimination in the distribution of dairy 

roducts were made during December 1957 and urgently called for 
Saas at that time in Dallas, Tex., it did not appear to the chair- 
man that it would be feasible for the full committee to travel from 
all parts of the country to Dallas, Tex., for hearings on such matter 
during the year-end recess period. Therefore, the chairman appointed 
and designated a special investigating subcommittee to study and in- 
vestigate the complaints relating to price discrimination in the dis- 
tribution of dairy products. The chairman of the committee assumed 
the responsiiblity of the chairmanship of the special investigating sub- 
committee and named Hon. Tom Steed (Democrat, Oklahoma), Hon. 
Charles H. Brown (Democrat, Missouri), Hon. William S. Hill (Re- 

ublican, Colorado), and Hon. R. Walter RiehIman (Republican, New 
ork) as members. 

The first field investigation by the staff regarding this matter was 
conducted in Dallas, Tex., commencing December 16, 1957. The field 
investigation was conducted with full cooperation from the offices of 
the attorney general of the State of Texas and the office of the district 
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attorney, Dallas County, Dallas, Tex. Representatives of those offices 
had been investigating complaints about the sale of dairy products g 
prices below cost, and had accumulated considerable factual informa. 
tion on the subject. 

As the field investigation progressed, the chairman announced that 
the special investigating subcommittee would hold public hearings jp 
Dallas, Tex., commencing December 30, 1957. During the course of 
those hearings, statements were received from more than 20 witn 
including representatives of not only small- and independent-busineg 
men who had made complaints, but also representatives of the lar 
nationwide distributors against whom complaints had been m 
Testimony was received also from Government officials. 

Immediately following the public hearings held by the special jp. 
vestigating subcommittee in Dallas, Tex., numerous complaints were 
received from smal] and independent processors and distributors of 
dairy products located in Midwestern States pes that public hear. 
ings be held in their respective areas regarding the practice of price 
discrimination by large distributors of dairy products. A field investj. 
gation was made in February 1958. It included interviews with a 
great number of businessmen engaged in the distribution of dai 
products located and doing business throughout Kansas and Missoun, 
Other interviews were held with representatives of processors and dis. 
ributors doing business in Kentucky and Illinois. The results of thes 
investigations eh the chairman of the special phen sub- 
committee to conclude that additional hearings should be held in'Kan. 
sas City, Mo., in the early part of March 1958. However, due to the 
urgency of the matter and the pressure of other problems, the chair. 
man-made arrangements with Hon. Tom St (Democrat, Okla- 
homa), the ranking majority member of the special investigating sub- 
committee, to assume the position of acting chairman of the special 
investigating subcommittee and proceed with the conduct of the in- 
vestigation and hearings. 


Public hearings were held in Kansas City, Mo., March 6-8, 1958, | 


During the course of those hearings, statements were received from 
more than 60 witnesses, including representatives of small and inde 


as processors and distributors of dairy products located and | 


oing business at various locations in Missouri and Kansas,' and the 


representatives of many more small- and independent-business men | 


engaged in the sale of dairy products in Michigan.? The latter in- 
cluded witnesses from Iron Mouitata. Norway, Escanaba, Houghton, 
and Dollar Bay, Mich. In the meantime, the chairman, on February 
19, 1958, directed a questionnaire to each of a number of the leading 
nationwide processors and distributors of dairy products, requesting 
information about their pricing practices in a number of widely scat- 
tered consuming markets throughout the United States. Information 


| 


} 


submitted in response to those questionnaires, and additional testi- | 


mony and affidavits from a number of witnesses, were received and 
made a matter of record during and subsequent to hearings held in 
Washington, D. C., April 21-25, 1958. During the course of those 
hearings, representatives of law-enforcement agencies, including the 
Department of Agriculture, Antitrust Division of the Department of 


1 Record, BP; 176-177. 
21d., pp. 311 and 327. 
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Justice, and the Federal Trade Commission, testified regarding the 
roblem, what was being done about it, and prospects for action 
r rding the problem under existing law. 
“fncluded in the testimony of witnesses submitted in the form of 
affidavits subsequent to the close of the hearings held in Washington, 
D. C., April 25, 1958, and which affidavits were called to the attention 
of the Antitrust Division of the Department of Justice, were those 
resented by a number of small- and independent-business men en- 
,d in the processing and distributing of ice cream and related dairy 
roducts in Oklahoma. In those statements, complaints were made 
that Swift & Co. has been selling ice cream and related dairy products 
in Oklahoma at prices below cost. The eee made that this 
has been done to eliminate competition. The Department of Justice 
has been requested to give that aspect of this matter its immediate 
attention for the purpose of determining and taking such action as 
would be warranted under existing law. 
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CHAPTER II 


THE DAIRY INDUSTRY, ITS SIZE AND IMPORTANCE 


An official of the United States Department of Sp calean Mr, 
R. K. Smith, Deputy Director, Agricultural Estimates Division, Agri. 
cultural Marketing Service, testified about the nature and importance 
of the dairy industry. He pointed out that, in order to get a worth. 
while idea of the overall importance of the dairy industry, it is firg 
necessary to examine the industry from the farm viewpoint. In that 
connection, reference was made to the 1954 census of agricult 

which enumerated 4,782,393 farms, of which 2,935,844 farms repel 
having milk cows on their places. Of course, this includes farms 
producing milk for home use, as well as for sale. However, of that 
number, 1,475,000 farms made sales of milk and cream during 1954, 

In 1957 it was estimated by the Department of Agriculture that 
20,500,000 dairy cows were on farms in the United States. i 
the same year, they produced 126,400 million pounds of milk, of whi 
113,100 million pounds were sold from farms as milk and cream, an 
increase of about 6 percent over the 1954 sales. 

Cash receipts from combined farm marketing of milk and cream 
are estima at $4,643 million in 1957, an increase of 12.8. percent 
over the $4,114 million return for 1954. 

An indication of the relative importance of the dairy industry to 
agriculture in general is shown by the portion of cash farm income 
attributed to dairying in 1956. e following tabulation shows that 
proportion : 

Cash farm income from major farm products, 1956 
(Thousands of dollars] 


I sheets tilaibcg dion detnseentensenblargnemeptntcitaipacectitiedetitena didintsiiamanarmig ga mmeitevicinniiaiinns 4, 468, 865 
ICMR OUNUNG COUN oi ticscntcicnmnisnetcsthenitesnnitoanepeirenctitscmmennatnenenentsetiti 1, 250, 
En 5, 718, 865 
ee CR Ne BENE eit wnteennmntiliininnnninninnsinaiabipgiecnmmant 806, 684 
Pe cateesitineninceinip sentence caenensiientitendiievaineenenigatinpanab ian caciniortitinatnanes encodes 2, 609, 548 
isis ctcegeceentcaniemnialaeenaabtiicasen tnlaienen liven mesetesetslainanesieltdlbios 8, 218, 926 
IS I CU ccincescesstilgeitibalanascasipentlgsiaes diacitibisis ahi eblineontintinistntesil 2, 517, 567 
i esheets taevindnbenvehéipcdlapntinicadheinmnesitstimatialins inecenemesebil 1, 778, 647 
ST aN isin nrakan tonsa aiantivaseicidinpepleiiibenigientinineniamaaseniniywttiinaestihenannant 1, 162, 782 
Eadie. cecilecdialicuiacige tion ieiaatitaitripnbahiaraeetonoenetaarascoeentstonpentatinenscnetitiit 1, 220, 045 
cacti cence sex eis cia NN liens vinci tapi en semen dnitiisataliinan tapes 1, 589, 208 
site cen chsastiepndabeiii Aainliesicesbdititeliasiinmntiialiitihinsinmentiaittiaaatindbiaini 924, 258 
I I dct scsi ccelibdeainiis neiitiens exanipagiestiinnenentnegaianaladiin 329, 623 
I a kann halal lath aeecilns ninnacieinsaluianeaaniaite 457, 844 
aOR nicest ellie liiaindiahalialihnaactinsinitipanadiciiatiniatianl $21, 948 
I ccstenieletnrintencnsdtibna ce ala tle iinineiivcinciciatgutlaietctagiat 372, 158 
I icin i nsin teNhaeieicc nicl dco sit cent hiraelineliiiasengpieuiclitiematesitinsin 188, 140 
NNN Soca cieccctln igintissceceinbc el ap het eclaacs et Wikancinas da eatias ig aiiheaataciomnebnacetisinendaltoa 217, 
a Nai cease cheeacillinc tahini linac aera aaa scsi 226, 
geil tt latte matinee tinea belle aceidesh ethpncttadncnibltiplaaniteasintn 129, 914 
2 Bstimated. 
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Cash farm income from major farm products, 1956—Continued 


ee eee ae 
cn an eed mete 199, 821 
Pompe... 
Government payments--~-~---_-_~___~_~--~---------------------- 553, 556 

I nachos itr eivepcestilenrenes encthetitteleinctjip-aihcesinaitieidenasinttbliiticemntiendeepenih asain: Sa 


source: U. 8S. Department of Agriculture. 


It is estimated that milk and cream sold by the 1,475,000 dairy 
farms in 1957 returned to them $4,643 million as above noted. In 
1957 consumers paid approximately $8.9 billion to cover the retail 
purchases they made of that milk and other dairy products processed 
therefrom. ‘That ngnEe of course, includes the markup by the re- 
tailer in the price of the products handled by him. Except for the 
amount thus involved, which would total perhaps as much as $1 billion, 
the remainder of the figure of $8.9 billion would represent the gross 
dollar volume of sales of the processors and distributors. 

In the manufacturing and fluid milk distributing sectors of the 
industry, data on numbers of plants or establishments are not too well 
established. There were approximately 13,000 establishments dis- 
tributing fluid milk during 1954, according to trade sources. Some 
of these establishments also manufactured dairy products. Around 
10,000 plants throughout the country manufactured some —_ of dairy 

roducts. Roughly half of these also distributed fluid milk. There- 
ore, it appears that there were around 18,000 plants or establishments 
in 1954 which either manufactured dairy products or processed and 
distributed fluid milk and cream. It is probable that there has been 
some decline since 1954, although current information is not available. 


' This does not include retail establishments such as roadside stands, 


drive-ins, drugstores, and other places which freeze products from 
purchased mix. 

Of the 10,000 plants throughout the country engaged in the manu- 
facture of some type of dairy products in 1954, it appears that 3,008 
were engaged in the production and wholesale disposition of ice cream, 
according to a list made by the Department of Agriculture for 1955 
and which, according to the Department of Agriculture, were selling 
ice cream at wholesale. It appears that these figures include all plants 
doing a volume of over 15,000 gallons each year. Plants are included 
in that figure as engaged in the production of ice cream at wholesale 
even though they sell a substantial volume at retail. In view of these 
circumstances, representatives of the Federal Trade Commission have 
made adjustments to eliminate from that figure the large retail estab- 
lishments even though they do make sonie sales on a wholesale basis. 
All were eliminated who were not making 50 percent or more of their 
sales at wholesale. Also, when two or more plants were under a 
single ownership and control, they were counted as a single plant. 
When those adjustments were completed, the figure of 3,008 was 
reduced to 1,672 as plants engaged in the manufacture and sale of ice 
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cream at wholesale.’ Of that number the 8 largest processors anq 
distributors of dairy products in the United States account for th 
control over and operation of 240 plants. 

In 1956 approximately 40 percent of all milk produced in the Uniteg 
States was used in cities and villages in the form of fluid milk, Ay 
additional 8 percent was used on farms. 24.7 percent was processed 
into butter, 11 percent into cheese, 6.7 percent into ice cream, and § 
percent into evaporated and condensed milk. 

An Assistant anges General of the United States once spoke of 
the importance of milk in the following words: * 


Of all foods none is more important to the health of the 
individual than milk. It is the principal food of infants and 
children, and of the ill and a ‘a: for which there is no satis- 
factory substitute. The inclusion of adequate amounts of 
milk in our diets is necessary to the proper development of 
the bodies and minds of our children, and for the mainte- 
nance of good health in all age groups. Milk or some form of 
milk product is consumed daily by practically every person in 
the United States. 


*P. 91, Brief for the Hearing Pxaminer of Counsel Supporting the Complaints in Feder) 
Trade Commission Cases Docket Nos.: 6172 Carnation Company, 6173 The Borden Com. 
pany, 6174 Beatrice Foods Company (Delaware) et al., 6175 National Dairy Products Corp. 
et al., 6176 Pet Milk Company et al., 6177 Fairmont Foods Com ny et al., 6178 
Farms Company et al., 6179 Foremost Dairies, Inc., et al., 6425 H. P. Hood & Sons, Ine. 

* Hearings, Subcommittee Senate Committee on Agriculture and Forestry, on Milk and 
Dairy Products, June 1950, p. 1722. 
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CHAPTER III 
THE PROBLEMS PRESENTED 


SALE OF MILK IN GLASS GALLON JUGS 


For a considerable number of years small and independent dis- 
tributors of milk have undertaken to sell and distribute milk in glass 
gallon jugs. ‘That has been done for several reasons. When a sale 
of a glass gallon jug of milk is made, it is of a sort of sale at whole- 
gale being a sale of 4 quarts in combination. Although the cost of 
the glass gallon jug exceeds the cost of a glass quart bottle, it is less 
costly than four glass quart bottles. Other savings are incident to the 
sale of milk in glass gallon Jugs. Breakage of any one in the pos- 
gession of the consumer is usually at the expense of the consumer be- 
cause of the required deposit to guarantee the return of the undamaged 
glass gallon jug. The cleaning and sterilizing of a single jug and 
refilling it with milk does not resuire the same activity required 
in the cleaning, sterilization, and refilling of milk for glass quart 
bottles. The testimony on that point is to the effect that the total 
of the savings effected would permit sale of milk in glass gallon jugs at 
as much as 10 cents per gallon less than the price per gallon of milk 
in other types of containers. One small independent distributor, who 
had been engaged in selling milk in glass gallon jugs at nondiscrimina- 
tory prices, testified as follows: ° 


Mr. MacIntyre. Your prices have been lower than those of 
other distributors who were selling milk in other types of 
containers, have they ? 

Mr. Youne. Yes. When we started business, set our prices 
at the prevailing prices for glass gallon containers, those 

revailing prices were lower generally than the two paper 
falf-gallon containers. 
_ Mr. MacIntyre. In other words, about 10 cents per gallon 
less than the price per gallon in the 2 half-gallon paper con- 
tainers? 

Mr. Youne. That enabled the retailer to sell it at 10 cents 
less. 

Mr. MacInryre. So, ut effect, you and the preceding wit- 
ness were offering the people of Dallas milk in glass gallon 
jugs at about 10 cents per gallon less than the large distribu- 
tors were selling milk in paper containers? 

Mr. Youn. Ves; that is correct. And at those prices we 
were able to make a fair profit. 


Another small and independent distributor selling milk in glass 
gallon jugs in Missouri testified that he delivered milk to the home 


* Record, p. 11. 
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at 70 cents per gallon, plus deposit on the jug, at a time when mi 
was being sold at mail through stores in other types of container, 
at 43 cents per half gallon or 86 cents per gallon. He testified tha 
the price at which he was making sales he “was making money.” * 
Although in neither Dallas, Tex., nor in the Kansas City, Mo., are, 
was it shown that sales of milk in glass gallon jugs gained sufficient 
popularity to claim as much as 3 percent of the market, the larger com. 
peting distributors selling milk in other types of containers considered 
the odie by their smaller competitors of milk in glass gallon jugs ag 
presenting quite a problem, competitively speaking, for the large dis. 
tributors. For example, an official of the second largest nationwide 


milk-distributing concern frankly stated, “We don’t like the pack. | 


age.”* In that connection he said: ® 


I might say this now; that, since this condition started on 
November 29, we have placed orders for gallon-jug equip- 
ment. If we are going to have to compete with major 
competition, we feel that we will have to have it. 


The Dallas, Tex., situation 


It was ascertained that at Dallas, Tex., Borden, Foremost, and other 
large distributors of fluid milk had been selling milk in half-gallon 
paper containers for prices as low as 26 cents per half gallon or 9 
cents per gallon. According to the sworn testimony of the manager 
of one of those large distributors, those prices were at levels below 
cost. He testified that his company had been losing approximately 
18 cents per gallon in making sales at those prices and estimated that 
his company’s losses ran from “three to four thousand dollars a day,”* 
In that instance it was contended that sales had keen made at such 
low prices in an effort to recapture business, which had been lost to 
small and independent distributors who were selling milk in glass 
gallon jugs. Those independents contended that they had only from 
1 to 2 percent of the total market and that they were being driven into 
bankruptcy by the practice of their larger competitors of selling at 
prices below cost.*° 

An independent dairy operator doing about 1 percent of the market 
in flued milk in the Dallas, Tex., area testified that he sold gallon jugs 
of milk at between 10 and 12 cents per gallon below that chanel by 
distributors using other types of containers, but was warned by inter- 
mediaries for the large dairies to raise his price on gallon jug sales of 
milk so that the variation would not be so great or there would bea 
milk price war." Specifically, this witness testified that one inter- 
mediary said: ” 


He thought if the price of the gallon jug was raised to a 
closer margin that it would prevent the milk war. 


As a result of these warnings this independent did raise his price 
5 cents per gallon and held it for 10 days at stores and 15 days on retail 


’ ® Record, pp. 224-225. 
tT Record, p. 83. 
® Record, p. 84. 
® Record, p. 108. 
2%” 1Id., pp. 2—30. 
1 Record, p. 8, 4, 90. 
UId., p. 4. 
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routes but reduced when other dairies similarly selling gallon-jug 
milk had not raised their prices.” 

This witness testified that his basic cost of fluid milk was 46 cents 

r gallon and that the lowest he could sell to the stores and cover 

ig costs of operating his plant was 65 cents a gallon (wholesale). 
Yet, during the price war competitors were delivering 2 half-gallon 
cartons of milk to the stores for 52 cents per gallon.* Another wit- 
ness testified that the gallon-jug price reached a low of 45 cents Fo 
on which was 1 cent below the actual cost of the raw milk.* The 
witness mentioned previously attributed part of the enmity toward his 
operation as due to his Ee to sell milk in gallon jugs to stores 
only a year before, although he had been in the business of delivering 
milk to the homes since 1922.% 

Another witness operating an independent dairy serving the Dallas 
area testified that he started in business in April of 1957 selling fluid 
milk only in glass containers and exclusively to — stores at 
wholesale prices. Sales never exceeded 1 percent of the Dallas mar- 
ket.” Similarly, his prices on gallon jugs of fluid milk were 10 cents 
lower than the larger dairies were selling 2 half-gallon cartons of 
milk.* Furthermore, he testified that he was making a fair profit.” 

Throughout the summer of 1957, this witness testified he heard 
rumors and was called on by intermediaries in the trade, to the effect 
that a price war was in the offing if he did not raise his price on gallon 
jugs of milk so as to be within 4 cents per gallon of the prevailing 

rices on 2 half-gallon paper cartons of milk.” 

A further threat, due to the differential maintained between the gal- 
lon-jug price and the 2 half-gallon paper containers was that a large 
dairy doing 10 to 15 percent of the milk business in Dallas ** had or- 
dered gallon bottling equipment and threatened to start selling gallon 
jugs of milk unless the differential was lowered to 4 cents per gallon.” 
vThis larger dairy did start operating its gallon-jug filling equip- 
ment, even offering to fil] gallon jugs for the other es dairies at a 
charge of 10 cents per gallom-over cost, though only 1, apparently, ac- 
cepted the offer on a small scale.** Immediately the price of milk fell 
inthe Dallas area. The price dropped to below cost, until a differential 
of 4 cents between the gallon jugs and the 2 half-gallon cartons had 
been reached.* A witness for the larger dairy contended they in- 
tended only to meet, and not undercut, competition.” Yet milk sold 
as low as 30 cents a half gallon (2 half-gallon cartons for 59 cents) in 
the stores, and wholesaled to the stores at 26 cents per half-gallon * 
during the price war, and gallon jugs sold as low as 45 cents when the 
milk producers were receiving 46 cents per gallon for their raw milk.** 
Sales were clearly below cost.”* 





BId., p. 5. 
41Id., pp. 7, 82, 105. 
%1d., p. 58. 


¥Id., pp. 11-12. 

*Id., pp. 12, 59-60, 67. 

“= Record, Ps 45. 

"Id., pp. 12-15, 34, 51 

=Id., pp. 54, 56, 58. 83 119-120. 
*Id., pp. 15, 128. 

*Id., pp. sf 112. 


*14., pp. 106-107. 
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This particular independent dairy operator, who handled milk op} 
in gallon jugs, testified that during the first week of the price war jy 
early December 1957 : *° 


I was approached by a real-estate agent or dealer, who 
informed me that he represented a local handler or a group 
of local handlers who wished to purchase my business, to run 
it for a limited time, and then slowly price it out of business 
until they permanently closed its doors. He subsequently 
made a cash offer for my business. 

* * * * * 


The offer that was made was on the basis of so much for 
my assets plus a fee for me to pay me directly over and above 
the cost of my assets and with an agreement that I would not 
do business within 50 miles of Dallas and Fort Worth for 5 
years. 


‘ 


The real-estate agent mentioned contended, on the witness stand 
that he must keep the confidence of his client, but did state that his 
client, while not involved in any place in Dallas, did have an interest 
in a Fort Worth dairy. But, he testified, he was trying to make a 
real-estate deal, and when he could not get a specific figure out of 
the independent dairy operator, he dropped the matter.” 

Another real-estate operator testified that a couple of weeks later 
he had an inquiry from a client who was interested in purchasing this 
same independent gallon-jug milk distributor. His client was en. 
gaged in the dairy business in Dallas. However, he confined his ac. 
tivities to inquiries and did not contact the distributor directly.™ 

The obvious effect of any requirement that home-delivered milk be 
priced from 4 to 8 cents per gallon more than milk bought at stores 
would be to discourage the housewives from having milk delivered by 
the small and independent distributors to the homes; thus, the prospec- 
tive markets for the small and independent distributors were restricted 
at both the stores as well as at the homes. 


The Mewico, Mo., situation 


Testimony was presented during the course of the committee’s hear- | 


ings in Kansas City, Mo., March 6-8, 1958, to the effect that on Febru- 
ary 7, 1958, National Dairy Products Corp., Foremost Dairies, Beat- 
rice Foods Co., Adams Dairy Co., and po reduced the wholesale 
price of milk in Mexico, Mo., to a level of 6 cents per half gallon in 
beper containers. Mexico, Mo., is approximately 100 miles northeast 
Oo 


ansas City, Mo. The large distributors, who were’ selling milk | 


in Mexico, Mo., on February 7-8, 1958, at 6 cents per half gallon 
wholesale, were paying approximately 40 cents per gallon for the raw 
milk they purchased from producers. 

The record shows that, prior to the pricing of milk at levels below 
-cost in Mexico, Mo., in February 1958, the large distributors were con- 
cerned about the competition they were receiving from a regional 
and a small local dairy there. The local dairy was Haerer’s Dairy, 
Mexico, Mo. Its business was confined to that locality. It had under- 


*1Id., pp. 12-13. 
* Record, pp. 39-42. 
"1 Td., pp. dP 44. 
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taken to sell milk in glass —" jugs at approximately 70 cents per 
Jlon at a time when the large competing distributors were selling 
milk in small-size paper containers at prices from 80 to 90 cents per 
llon. According to the testimony, the small, independent, loca] 
istributor suffered considerable damage by virtue of the sales below 
cost by its larger competitors.” Later, the large distributors raised 
their prices to 49 cents per half gallon in paper containers.* 
A representative of the Adams Dairy Co., one of the large distribu- 
tors involved in that pricing activity, testified as follows: ™ 


Mr. Bouron-Smirn. I want to ask one question of Mr. 
E. D. Adams, Jr. When you. were testifying about Mexico, 
Mo., as I recall, you said that there was a dairy there which 
was neutralized by Sealtest. What did you mean by the word 
“neutralized” ? 

Mr. Apams, Jr. A year ago, they talked them into han- 
dling their product and delivering their milk, which, the next 
day, there would be a Sealtest Dairy. 

Mr. Bo.ron-SmiTrH. But you were describing a price- 
reduction situation, and I just wondered if “neutralized” 
implied that,it was a price-war situation, which is—— 

Mr. Apvams, Jr. They eliminated them. 

Mr. Borron-Smiru. They eliminated them? 

Mr. Apams, Jr. They eliminated them as a competitor, and 
that had been done a year before. They had been struggling 
in that market a year before, years before. It can be shown 
that they have had trouble there before. 

Mr. Botron-Smirn. “Neutralized” meant eliminating 
them as a competitor? 

Mr. Apams, Jr. Yes, sir. 


According to the testimony of a representative of the Adams Dairy 
Co., Blue Springs, Mo., its cost in pasteurizing, handling, and bottling 
fluid milk amounted to more than 8 cents per gallon.** It should be 

inted out that those figures do not include the costs of transportation 

m the plant and the expenses of making delivery, advertising, 
selling, and a number of other items. 

The testimony received during the course of the hearings at Kansas 
City, Mo., showed that in that area less than 3 percent of the market 
had been captured by the small distributors who were selling fluid 
milk in glass gallon jugs. Indeed, their share of the market had 
declined from about 3 percent to approximately 2.85 percent of the 
market. Therefore, the sale of fluid milk in glass gallon jugs, while a 
competitive factor, was never a sufficient factor to threaten the 
market’s position of the large distributors in either Dallas, Tex., or in 
the Kansas City area. 


™ Record, BP. 224-228. 

81Id., p. 226. 

“P. 271, record of hearings before Subcommittee on Antitrust and Monopoly, Com- 
mittee on the Judiciary, U. S. Senate, entitled “Case Study of Incipient Monopoly in Milk 
Distribution.” 

* Record, p. 174. 
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PRICE DISCRIMINATIONS BETWEEN AREAS 


by th 

The testimony of the small and independent distributors, who wer, | es 
engaged in the sale and distribution of milk in glass pe jugs, was fi 
to the effect that competing large nationwide distributors discrimj. — 
nated in price by selling milk in some areas at a substantial proft | ™ 
while in other areas they made sales at prices below cost where com, Dece! 
petition from the sale of milk in glass gallon jugs existed.” they 

The evidence is beyond dispute that prices at which a number of the or af 
large nationwide distributors sold milk m some areas in competition aie 
with the sale of milk in glass gallon jugs were at levels below cogt. : th 
The record is also clear on the point that at the same time those lar 8 
nationwide distributors were selling milk at prices substantially above ‘fic 
cost in other areas.** sai 

Large distributors of dairy products presented less explanation for 
some discriminations practiced by them between areas than the 
explanations presented for the discriminations practiced because of the ( 
competition offered by small distributors selling milk in glass gallon 
jugs. For example, representatives of small and independent dis. 
tributors from the Upper Peninsula of Michigan testified that milk , Al 
offered for sale by a large distributor of dairy products in the Vicinity at p 
of Iron Mountain, Norway, Escanaba, and Houghton, Mich., was sold | exan 
at prices in those far northern points near the Canadian border as low ing | 
or lower than the same concern was offering the same quality of milk deal 
at and near its base of operations in Green Bay, Wis. In that con. the 1 
nection, it was pointed out that the milk thus being sold by that gall 
concern near the Canadian border was transported at considerable cost | paid 
from Green Bay, Wis., and vicinity. Mex 


Other small and independent distributors complained that large pape 
nationwide distributors during November 1957 sold milk at 1414 cents paid 


per half gallon wholesale in Topeka, Kans. (which milk in the raw reco 
state cost 20.8 cents per half Salen wholesale when purchased from at ¥ 
producers), while at the same time they were — milk of a similar area 
quality in other areas at much higher prices and at levels substantially | area 
above cost.*° | Mex 

The record is replete with evidence that the nationwide distributors that 


discriminations in prices, charging higher prices in localites where 
competition from small and independent local distributors was not a 
bothering factor than they charged for similar products in localities 

where competition from small and independent distributors provad | 

to be a bothering factor. Much of the history of those pricing prac- _ 
tices, which was made a part of the record, is in the form of answers activ 
made by the large distributors to a questionnaire submitted to them 


of dairy products and other large regional distributors have practiced | on} 


%*Td., Pp 2-18, 224-227 and p. 520 of appendix to pt. II of record. 
* Record, pp. 108, 225, 226, and p. 520 of appendix to pt. II of record. 
a sens Pp. 8 ee 182, 365, et seq. 
ecord, p. : 
“ Id., pp. $i2-25¢ and 644 et seq. 
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by the chairman of the committee. The answers to the questionnaire 
have been printed as a part of the appendix to the record.“ 

Earlier in this chapter of the report references have been made to 
the fact that Borden, Foremost, and other large distributors engaged 
in the selling of milk at prices below cost in Dallas, Tex., during 
December 1957. Officials of those companies acknowledged that when 
they were selling milk in Dallas at approximately 52 cents per gallon, 
or approximately 18 cents per gallon below cost, they were selling 
milk of like grade and quality in other areas at prices substantially 
above cost. For example, an official of Foremost acknowledged that 
at the time its prices were 52 cents per gallon in Dallas, they were 
above 90 cents per gallon in Waco, Houston, and Corpus Christi.“ An 
official of Borden Co. made an acknowledgment to the same effect. His 


testimony on that point is quoted as follows: * 


Mr. MacIntyre. And in the other areas distant from Dallas, 
the price continued, so far as Borden was concerned, 90 cents 
to $1? 

Mr. Witson. Yes, sir. 


Also, as has been shown, large distributors indulged in selling milk 
at prices below cost in Topeka, Kansas City, and Mexico, Mo. For 
example, as has heretofore been pointed out, the price in Topeka dur- 
ing November 1957, dropped to 14% cents per gallon, although the 
dealers paid the producers approximately 20 cents per half gallon for- 
the raw milk. In Kansas City, where milk was being sold in half- 
gallon paper containers at prices of 29 to 35 cents per gallon, the prices 

aid by dealers for raw milk approximated 40 cents per gallon. In 

exico, Mo., on February 7, 1958, the resale of milk in half-gallon 
paper containers dropped to 6 cents at a time when producers were 
paid approximately 20 cents per half gallon for the raw milk. The 
record shows that at that time there were wide variations in the prices 
at which the large distributors were selling milk in those and other 
areas. Many of those variations in prices between those and other 
areas continued even after the prices in Topeka, Kansas City, and 
Mexico, Mo., had been raised to levels which would recover costs. On 
that point one of the witnesses testified at the hearing in Kansas City 
on March 6, 1958, to the following effect: * 


In Kansas a today the cost price to the dairies for class 
I (bottling) milk is $4.82 per hundredweight for milk with 
a butterfat test of 3.8 percent. Adjusted to the standard sell- 


“See record at pages indicated for the answers to the questionnaires relating to the 
activities of each of the following distributors: ¢ 
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ing butterfat test in the market this milk costs $4.62 a hun. 
dredweight or 20 cents a half gallon before processing. The 
quoted wholesale price is 39 cents a half gallon, or a marky 
for processing, packaging, and delivery of 19 cents a half 
gallon. The following is a table giving comparable figures 
for other markets: 

Kansas City, cost of 20 cents, wholesale price 39 cents, the 
markup was 19. 

In Chicago the cost per half gallon is 18 cents, the whole- 
sale price is 41 cents, a markup of 23 cents. 

In New York the cost price is 26 cents, the wholesale price 
is 49 cents, a markup of 23 cents. 

In Dayton, Ohio, the cost is 19 cents, the wholesale price is 
40 cents, a markup of 21 cents. 

At Atlanta the cost is 28 cents, wholesale price is 48 cents, 
a markup of 20 cents. 

Miami, the cost is 29 cents, the wholesale price is 51 cents, 
a markup of 22 cents. 

Louisville, the cost is 19 cents, the wholesale price is 41 
cents, a markup of 22 cents. 

New Orleans, the cost is 25 cents, the wholesale price is 49 
cents, a markup of 24 cents. 

In Oklahoma City the cost is 22 cents, the wholesale price 
is 49 cents, a markup of 27 cents. 

In Dallas the cost is 24 cents, the wholesale price is 46 
cents, a markup of 22 cents. 

These figures were obtained from the Agricultural Market- 
ing Service Crop Reporting Board of the United States De- 
partment of Agriculture in their bulletin for February 1958, 
This chart clearly indicates that even under normal pricing 
policies the consumer in Greater Kansas City is receiving 
milk at a substantially lower markup than many other major 
markets. 


From the foregoing testimony it is clear that the variations in’ 
prices charged in one area from those charged in other areas is not 
accounted for by differences in the cost of the milk. Likewise, that 
fact is borne out by an abundance of evidence in the committee’s files 
secured from the United States Department of Agriculture providin 
information on prices paid by dealers for fluid milk and cream in each 
of many major consuming markets during the period from January 
1956 to March 1, 1958. That information and the tabulations of 
selling prices submitted by the large distributors were drawn upon for 
comparisons in an effort to ascertain to what extent, if any, the dis- 
criminations in prices between areas were accounted for by differences 
in the prices paid by dealers to producers for milk and cream. In 
making that comparison it was determined that the differences in 
prices, as a rule, are not accounted for by the differences in prices paid 
to producers for milk and cream. 

Eduphints were made to the committee that large distributors of 
milk and other dairy products were selling at prices below cost in 
Topeka, Kans., and other nearby consuming markets. The complaints 
related particularly to the period of November 1957 and during the 
months that followed. It was alleged in the complaints that the 
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prices at which milk was being sold in Topeka, Kans., and nearby areas, 
wholesale amounted to about 131% cents per half gallon in paper con- 
tainers or 27 to 28 cents per _— According to the testimony given 

a representative of the artment of Agriculture, at that time 
Lice paid by dealers for the raw milk amounted to more than 40 
cents per gallon.“ In that connection the record shows that the 
following large distributors were, as of November 1957, making sales 
in the Topeka area at prices below the cost of the raw milk: Beatrice 
Foods Co.,“* Fairmont Foods Co.“ 

In consuming markets north of Topeka to Kansas City, Kans., and 
Kansas City, Mo., the record shows that the National Dairy Products 
Corp. and others, including Adams Dairy Co., Blue Springs, Mo., 
were making sales of milk as recently as February 1958 at prices as 
low as 37 cents per gallon in 2 half-gallon paper containers.“ 

ing April 1958 the record shows that National Dairy Products 
Corp.—Sealtest—advertised the sale of its special brand Vita-Lure, a 
skim milk product, refortified with 10 percent milk solids and reforti- 
fied with 2 percent butterfat content, at prices as low as 3 half gallons 
for 99 cents retail.“° The witness in testifying about this matter 
stated : °° 


I have had it told to me by a representative of National 
Dairies. I wouldn’t like to repeat his name at this time, be- 
cause I’m sure he would lose his job on it. 

The first time this ad ap red in the paper, I ran into 
him in the hotel and said, What are you trying to do? It’s 
the craziest thing I ever saw.” 

He said, “Well, we’re meeting Dean’s competition of three 
for a dollar. That is below cost; so is ours.” 

* * * * * 


Mr. Wiu1ncer. There is no question about this item bein 
below cost and I don’t think there is a man at the Nationa 
Dairies or in their accounting department or in their na- 
tional organization that would deny it under oath. (The 
information referred to follows :) 














Cents 
SI iciibincisercvesinnehaanniansthia tkattb abe talieiaaenatbaneemeninentinntianeneciiaatigelnaaadl 80 
23. 4 

INDI... can tnd seconds aceterguiiajenseiils salience diag alata 8. 744 

i ini i tities ind h nccissclnn whinnentaabin bakieaaaale 27. 144 
SNCOIG TODGID i ccctinick icine cme dictibedantin madi ateninsnane 1. 950 
SONIEE GURU UING 2 osc nmin akin nnsintea nnn cmpianients . 800 

OE ik. cosciaisticibealh ati ennncctiblen dd palpated 29. 394 

. ¥ + * * 


The only thing I’m leaving out of their costs I can’t figure 
it because they are alien to our business, truck expense, ad- 
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vertising through the national program, their administra- 
tion, sales department, office, depreciation, and so on. 


During July 1958 complaints were received by the committee from 
representatives of small and independent distributors of fluid milk jp 
Fort Smith, Ark. They complained that Beatrice Foods Co., a lar 
distributor of milk with more than 50 percent of the market in Tulsa 
Okla., was moving in to replace the two small and independent dig. 
tributors of fluid milk in Fort Smith, Ark. They alleged that Be. 
atrice was undertaking to do that through the sale of fluid milk jp 
Fort Smith at prices ‘below cost. In that connection they pointed 
out in affidavits, which are now in the committee’s files, that the cog 
of milk in Tulsa, where Beatrice bottles the milk it sells in For 
Smith, is approximately 20 cents per half gallon, that the processing 
cost is 7 cents per half gallon, anid: that the delivery and selling costs 
amount to 9 cents per half gallon, making a total of 36 cents per half 

allon; but that Beatrice Foods is presently engaged in buying milk 
in the Tulsa area, processing, bottling it, and shipping it to Fort 
Smith, and reselling it for prices as low as 28 cents per half gallon, 


PRICE DISCRIMINATION IN THE SALE OF EVAPORATED CANNED MILK 


A representative of a number of small and independent processors 
and distributors of evaporated canned milk complained that the Bor. 
den Co. has practiced price discrimination by selling evaporated 
canned milk under private label to large buyers at substantially lower 
prices, than it is sdfling its Borden brand." It was pointed out that 
the discriminations thus practiced have resulted in the consumer pay- 
ing 9 cents more for 4 cans of the Borden brand packed by Borden 
than the consumer is asked to pay for 4 cans of the same milk packed 
by Borden under a private label.” In that connection, it was stated 
that Borden’s reported motives are that they have the facilities so “why 
not run them at full capacity regardless of what they had to do to 
dispose of the milk.” ** It was alleged that this has been done to secure 
the best private label accounts in the United States and to curry favor 
with the large supermarkets and to drive the independents out of this 
field.** An additional contention was made that— 


Another factor in this unfair pricing picture resolves into 
Borden selling private label at a lesser price than its regular 
standard brand milk—some 50 or 60 cents per case less than 
the independent can sell for—which enters into retail compe- 
tition with other private label brands just across the street 
and also enters into competition with Borden’s regular stand- 
ard brand in the same locality.® 


That complaint was presented to the committee during the course 
of a public hearing on April 22, 1958. The testimony was to the effect 
that Borden is currently selling its Borden brand of evaporated canned 
milk at $6.60 a case for forty-eight 1414-ounce cans, and is putting 
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the identical product under private label and into the market to large 
buyers at from $1 to $1.25 per case less than the $6.60 price apply- 
ing on the Borden brand. According to the testimony, “the only dif- 
ference is a piece of paper around the can. 


It was also testified that: 


Accounts that have gone to Borden because of the current 
ridiculous pricing situation are lost to us because it is im- 
ible for the private-label packer to meet such prices. We 
estimate, though we cannot definitely state, that Borden has 
in the past 12 months taken on private-label business repre- 
senting somewhere between 600,000 to 750,000 cases on an 
annual basis and maybe more. In addition to this, Borden 
has for the past 8 to 10 years been selling Safeway Stores 
their private-label milk at prices which exclude the independ- 
ents from this business. If Borden is permitted to continue 
their present sales methods and prices, they will absolutely 
eliminate all small packers.” 


On the day that testimony was presented to the committee, the 
Federal Trade Commission issued a complaint against Borden (FTC 
docket No. 7129), alleging that Borden had unlawfully discriminated 
in price in the sale of its canned evaporated milk in violation of the 
Robinson-Patman Act. In its complaint, the Federal Trade Com- 
mission— 

** * alle that Borden has recently entered the pri- 
vate-label field and is selling the same grade and quality of 
evaporated milk under private label at unjustifiably lower 
prices than those at which it sells under the Borden label 
to the competitive injury of other manufacturers of cann 
evaporated milk. Those manufacturers who sell only private- 
brand products are particularly vulnerable to this type of 
price discrimination.® 

The testimony was to the effect that the discriminations in prices 
charged large and small buyers have increased in recent years in the 
sale of canned milk, with the large buyers buying the canned milk 
under private labels at much lower prices than the small buyers were 
paying for the milk under regular brand names. On that point, a 
witness stated : © 

Over a period of years, the spread between the advertised 
brands and the independent unadvertised brands, as well as 
private-label brands, was from 15 to 50 cents per case. How- 
ever, since Borden actively entered the private-label field in 
1956, the spread has been greatly increased because the buyers 
of private label, not supplied by Borden, were trying at all 
times to buy their milk at prices so that they would be able to 
compete with the chain grocers and supermarkets supplied by 
Borden’s very low prices. 
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Quantity discounts, rebates, and advertising allowances have ap. 
plied in the sale of milk and other dairy products. In some instances, 
the quantity discounts have amounted to as much as 25 percent jn 
sales to large buyers below the prices paid by small buyers who pur. 
chased in small quantities. 


A PROGRAM STEMMING FROM FEDERAL MILK MARKETING ORDERS 


Mr. Harvey L. Richards, Sr., president, Hygeia Dairy Co., Har. 
lingen, Tex., testified ** that his base of operations is located in the 
Rio Grande Valley between Corpus Christi, Tex., and the Mexican 
border, but that his principal market for fluid milk and other daj 
products is in Corpus Christi and Houston, Tex., a considerable dis. 
tance to the north of the location of his plant in Harlingen. He 
pointed out that in Corpus Christi, Tex., he is compelled to compete 
with such large, nationwide distributors as Borden Co., and Carnation 
Co. He pointed out that those large competitors secured their sup- 

lies of milk and cream in the area to the west and northwest of 
Pes Christi in the direction of San Antonio, Tex. He said that, 
by virtue of the application of Federal milk-marketing orders in the 
areas where he secures supplies of milk and cream, and in the areas 
where his competitors, Borden Co. and Carnation Co., secure their 
supplies of milk and cream, his competitors pay lower prices than he 
pays, and that they enjoy a further competitive advantage over him 
in that their cost of transporting milk into Corpus Christi is lower 
than his cost in transporting it from the Rio Grande Valley. He com- 
plained at length about this disadvantage stemming from the appli- 
cation of Federal milk-marketing orders. 

It was pointed out that usually each of the small and independent 
distributors operates in only one restricted area of the country, while 
the large distributors are able to buy milk in one area and ship it into 
other areas. It was contended that in some instances the Federal 
milk-marketing orders are so drawn and administered as to provide 
undue discriminatory advantages to the large distributors, who are 
able to operate in a number of markets simultaneously.” 


PRICE DISCRIMINATION THROUGH USE OF SPECIAL PROMOTIONAL DEALS 


More than 60 small and independent distributors of milk and other 
dairy products doing business in Kansas and Missouri ** complained 
regarding discriminatory practices of Adams Dairy Co., Blue Springs, 
Mo.; Adams Dairy, Inc., St. Louis, Mo.; National Dairy Products 
Corp.; Borden Co.; and a number of other large processors and dis- 
tributors. They testified * that much of the discrimination about 
which they were complaining took the form of differentials in net 
prices stemming from promotional deals. For example, it was testi- 
fied that although the cost of raw milk, under the terms of Federal 
milk-marketing orders, was 20.88 cents per half gallon,® the large dis- 


© 1d., pp. 770-1400. 

“1 1d., pp. 18 et seq. 
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tributors against whom the complaints were being made had been ad- 
yertising and selling milk at 1314 and 14 cents per half gallon when 
urchased in lots of 2 half-gallon paper containers.” 

Small and independent processors and distributors of milk and other 
dairy products have asserted that one of their major competitive prob- 
Jems is that of securing display space for their products in retail out- 
lets. They have claimed that their larger competitors have all but 

reempted the display space and pushed the small-business concerns 
out of the retail establishments. They have claimed that this has been 
done by virtue of deals made by the large distributors with retail out- 
lets. In that connection, it was asserted that at least one large dis- 
tributor had made arrangements with operators of retail outlets to 
not only cut down on the display space to be made available to small 
and independent distributors, but also arrangements were made with 
operators of retail outlets to offer products of the small and independ- 
ent distributors at higher retail resale prices than the products of the 
large distributors.®* 

e pricing data subpenaed from the Great Atlantic & Pacific 
Tea Co., the Kroger Co., and Safeway Stores, Inc., by the Subcommit- 
tee on Antitrust and Monopoly of the Committee on the Judiciary, 
United States Senate, in connection with its “Case Study of Incipient 
Monopoly in Milk Distribution,” shows that Adams Dairy Co., Blue 
Springs, Mo., and Adams Dairy, Inc., St. Louis, Mo., extend to those 
3 large chainstore qapenieatees special prices, rebates, advertising 
allowances and special promotional deals, which result in those buyers 
switching most of their purchases from small and independent dis- 
tributors of dairy products to the 2 Adams companies.” Officials of 
the Great Atlantic & Pacific Tea Co., Kroger Co., and Safeway Stores, 
Inc., who testified during the course of these hearings before the 
House Small Business Committee, acknowledged that in Missouri 
and adjacent areas they were purchasing from the Adams Co. most 
of the dairy products they were offering for resale.” 

The testimony of another witness on the point that arrangements 
between large » Ne tt and chains eliminated small distributors 
was to the following effect : ™ 


Twenty-five years ago there were approximately 400 
dairies serving the Greater Kansas City market alone. The 
first of the chain dairies to locate in Kansas City was the Na- 
tional Dairy Corp. which purchased the Chapman Dairy Co., 
at that time the largest company in the market. This was 
in line with their policy of being the No. 1 company in any 
market they served. They were followed into the market 
by the Borden Co. Since World War IT three other major 


one 1d. DP. 214—218 ; see also pp. 196, 206, 211, 220-224, 280, 288—-240, 248-250, 257-258, 

Record, pp. 204, 207, 235, 246, 271, 273, 278, 282, 285, 287, 300, and FTC dockets 
Nos. 6172-6179. 

*1d., RP; 274 and 284. 

® Pp. 312-873, hearings before Subcommittee on Antitrust and Monopoly, Committee on 
be 4 7 U. 8. Senate, entitled “Case Study of Incipient Monopoly in Milk Dis- 

ution.” 

™ Record, see testimony of Harold Offer, grocery merchandiser, Kroger Co., Kansas City 
division, pp. 419-434; Ira R. Bartels, Atlantic & Pacific Tea Co., pp. 398-415; and John 
Ten manage. Kansas City division, Safeway Stores, pp. 484-446. 
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national operators have purchased local concerns and started 
doing business in this market. 

In 1940, 75 percent of the milk sold in Greater Kansas 
City was delivered directly to the home by the dairies, 
Twenty-five percent of the milk was purchased by the con- 
sumer through grocery store outlets. Today that ratio has 
been reversed. ait 75 percent of the milk is purchased in 
grocery stores. 

In 1940, the Adams Dairy Co., of Blue Springs, Mo., began 
supplying milk to the A. & P., Kroger, and Safeway Stores, 
In the post-World War II years these three companies have 
vastly increased their volume of grocery business in Greater 
Kansas City, and during this period the sale of home-deliv- 
ered milk has been its most rapid decline. Kansas City is 
unique in that in other major markets these three large 
grocery chains are usually served by the large dairy chains. 

Locally there is only one other retail grocery organization, 
the Milgram Food Stores, that occupies a position in the re- 
tail grocery market comparable to the position of the three 
large national chain grocers. The Milgram stores obtain 
their milk from the Borden Co. and Sealtest. 


There is considerale testimony to the effect that representatives of 
Adams Dairy Co. and Adams Dairy, Inc., made arrangements with 
representatives of the A. & P. Tea Co., Kroger Co., and Safeway 
Stores, Inc., which would operate to exclude the sale of competitive 
dairy products through the retail outlets of those chainstore organiza- 
tions. There is an abundance of testimony to the effect that those 
arrangements include the reduction of display space available to the 
independent distributors.” The arrangements also included an under- 
aanhing that the products of small and independent distributors could 
not be offered in promotional activities through a given retail outlet 
at the same low prices that the products of the Adams Co. could be 
offered.” Loans of cash and equipment were made available by the 
large distributors to various customers in order to persuade them to 
switch from the products of the small and independent distributors.” 

Supplementing the effect of the pricing practices of the large dis- 
tributors, and their arrangements with officials of large chainstore 
organizations to exclude the products of the small and independent 
distributors of dairy products from the retail stores, were efforts to 
require the small and independent distributors to price their presame 
at prices from 4 to 8 cents per gallon for home delivery above the retail 
prices charged for milk at the stores.” 

Coupled with the efforts of the larger distributors to maintain a 
higher price for home deliveries than the price at which milk is being 
me at retail through stores were efforts to prevent a large spread be- 
tween the price of milk sold in glass gallon jugs and milk sold in 
containers of other types and sizes. 





Record, pp. 204, 207, 235, 246, 271, 273, 278, 282, 285, 287, and 300. 
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SALE OF DAIRY PRODUCTS AT PRICES BELOW COST 


As shown above, the testimony and other evidence is to the effect 
that the large distributors in their sale of dairy products at discrimina- 
tory prices made sales of fluid milk in half-gallon paper containers at 

rices as low as 6 cents per half gallon (or 12 cents per gallon) in 

exico, Mo., 1314 cents per half gallon (or 27 cents per gallon) in 
Topeka, Kans., 26 cents per half gallon (or 52 cents per gallon) in 
Dallas, Tex., and at 3714 cents per gallon in 2 half-gallon — con- 
tainers in the Kansas City, Mo., area. Also, we have noted from the 
testimony and other evidence of record that the large processors and 
distributors of ice cream, in the sale of that product at Stagsteaionatann 

rices, made sales in the Kansas and Oklahoma areas at prices as low 
as $1.40 per gallon. 


Milk costs 


It did not prove difficult to secure reliable information regardin 
the prices paid by dealers for their raw materials; namely, milk an 
cream. Statistics available in the offices of the United States Depart- 
ment of Agriculture provided information regarding prices paid by 
dealers for milk and cream in most of the principal consuming markets 
throughout the country. 

Representatives of the Department of Agriculture cooperated in 
preparing and furnishing the staff of the House Small Business Com- 
mittee with tabulations containing information showing the prices 

id by dealers for milk and cream in the principal consuming mar- 
fets during the period from January 1956 through February 1958. 
Those tabulations are in the files of the committee. From that and 
other information collected by the House Small Business Committee 
during the course of its investigation of this matter, it has been ascer- 
tained that purchasers of fluid milk in a given market for distribution 
in that eenlnt as fluid milk, as a rule, pay the same prices for milk of 
like grade and a 

While prices paid by dealers in one consuming market do vary from 
the prices oon dealers in other consuming markets, those differ- 
ences are not sufficiently great to account for the differences in the 
prices at which the distributors resell the milk in most instances. For 
example, as of January 1, 1956, wholesale prices paid and received for 
fluid milk, adjusted to 3.5 percent butterfat content and as sold in half- 
gallon containers, showed that for New York City dealers paid 27.4 
cents for a half gallon of milk that resold at wholesale for 44 cen 
while in Washington, D. C. the dealers paid 28.5 cents for an equa 
quantity of like grade and quality of milk, which they resold at whole- 
sale for 43 cents. As of February 7, 1958, dealers in Kansas City, Mo., 
were paying 19.8 cents for a half gallon of milk adjusted to 3.5 percent 
butterfat content, and reselling milk of that grads and quality in half- 
gallon containers wholesale at 26 cents. On the same date dealers were 
paying the same price for the milk they purchased for resale in Mex- 
a o., but were reselling it there at 6 cents per half gallon whole- 


e. 

Prof. G. W. Starr, professor of business administration, Indiana 
University, has conducted a series of studies sponsored by the Milk In- 
dustry Foundation on the cost of milk distribution. -That: series ‘of 
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studies began in 1941 and has been made annually since 1952. 


The p 

; : ; : e- 
sults of one of the studies published quite recently was entitled “Milk 
Processing and Distribution Costs, 1956." It was included in the 
record of the subeommittee’s hearings on this subject. They studied 


the operations of 425 plants in 342 cities and towns scattered through 
45 States and the District of Columbia. Only Rhode Island, Utah 
and Nevada are not represented in that report. The companies 
whose figures are included in the analysis of the cost data reported. 
operated 12,477 retail routes: 4,558 wholesale routes: and 2,046 mis. 
cellaneous routes, a total of 19,081 routes. They paid an average 
price for nulk amounting to $5.45 per hundred pounds, and the ayer. 
age retail price for a quart of milk in their resale of milk for home 
delivery was 24.2 cents per quart as of the end of 1956. That was on 
the basis of average butterfat content of 3. 8 percent.” 

According to the studies made by Professor Starr and various pub- 
lished data in the files of the committee, the prices paid by dealers for 
raw milk utilized by the dealers and distributors in bottling and dis. 
tributing fluid milk claimed approximately 50 cents per gallon or one. 
half of the revenues from the sale of fluid milk. The cost of handling, 
pasteurizing, and filling the cartons with fluid milk ranged from 6 to 
8 cents per gallon, exclusive of the cost of the cartons. It appears that 
the cost of cartons was 3.2 cents per half-gallon paper carton." 

According to Professor Starr, other costs such as selling, deliveries, 
general administrative costs (including taxes and insurance), and 
depreciation amounted to 20 cents of each sales dollar.” 

Ice cream costs 

Complaints were made to the committee to the effect that the large 
processors and distributors of ice cream were making sales at prices 
below cost. One of those complaints was made by Mr. George Arm- 
strong of the Armstrong Ice Cream Co., Wichita, Kans.*° In that 
connection it was pointed out that on January 28, 1957, the National 
Dairy Products Corp. set a price of $1.40 a gallon for ice cream in 
Wichita, Kans., as it had during November 1957, and also that it had 
sold sherbert as low as $1.12 in Wichita with higher prices elsewhere 
as much as $1.75 per gallon.** It was alleged that the low prices in 
Wichita were at levels below cost. 

One independent manufacturer and distributor of ice cream in 
Louisville, Ky., complained about the National Dairy Products Corp— 
Sealtest—engaging in sales below cost in that market. He testified 
that the low prices were being made by National Dairy Products 
Corp. to gain the business of the large chainstore organizations. Tn 
that connection he stated : ** 


Your chainstores and multiple stores all get special dis- 
count rates, and special advertising allowances, which are 
not available to what we term your Mom and Pop stores. 

* * * x: * * * 


7 Record, appendix pp. 727-734. 
7 Id., p. 731. 
%®P. 174, record of hearings before the Subcommittee on Antitrust and Monopoly, 


Incipient Monopolies in Milk Distribution. 
™® Record, p. 728. 
*Id., pp. 329 et seq. 
81 Record, p. 330 
2 1d., p. 653. 


Committee on the Judiciary, U. 8. Senate, March 5-7, 1958, regarding a Case Study of | 
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Mr. Wiiuincer. Our company varies around a percentage 

int of 3 percent of the gross sales in Louisville in the milk 

usiness. 

Our ice-cream business we are about ready to throw up our 
hands on. I have complained to the Federal Trade Com- 
mission on it. We have never filed a suit on it, because we 
are the largest independent ice-cream dealer in the city of 
Louisville, our major competitors being Sealtest, Borden, 
Swift Siaelonmechal and what percentage we have of that 
would be so infinitesimal that I would be ashamed to admit 
it, and, on top of that, our gross sales have fallen off about 
46 percent in 1957 over 1956. 


Quite recently the committee received important factual data in 
the form of affidavits from small and independent manufacturers of 
ice cream and related dairy products, located and doing business in 
Oklahoma City and other Oklahoma markets. Those affidavits were 

Jaced in the committee’s files and do not appear in the printed record 
of the hearings before the committee. In fact they were not received 
by the committee until July 1958. The committee’s public hearings 
were closed April 25, 1958. In brief, they allege that Swift & Co. 
has engaged in the sale of ice cream and related dairy products in 
Oklahoma City, and in the surrounding consuming markets, at prices 
ranging from 82 to 34 cents per half gallon wholesale. Milk used 
in the manufacture of ice cream in Oklahoma City and surrounding 
consuming markets is for the most part produced in that area. Ac- 
cording to the best information available to the committee, it cannot 
be purchased at prices which would permit the manufacture and sale 
of ice cream at 32 to 34 cents per half gallon and still cover all costs 
involved. This matter was submitted to the Antitrust Division of 
the Department of Justice for attention and appropriate action. 

An examination of the pricing data submitted to the committee by 
the large manufacturers and distributors of ice cream (record, pp. 
770-1400) discloses that a number of the large nationwide manufac- 
turers and distributors of ice cream have in some localities apparently 
made sales at levels below cost. Again, it is clear that variations in 
the cost of the milk and cream used in the production of ice cream 
could not, as a rule, be shown as the basis for the variations in the 
prices at which ice cream is sold by the manufacturers. For example, 
according to information received from the United States Department 
of Agriculture, the cost of milk and cream used in ice cream produced 
in Miami, Fla., on January 21, 1956, would have cost more than $4 

hundredweight delivered. Yet, a national distributor was sellin 
lee cream at that location at that time at $1.40 per gallon in half- 
= packages. The same manufacturer was buying milk and cream 
or use in the manufacture of ice cream produced therefrom at prices 
higher than $1.40 per gallon in half-gallon packages. 

na number of affidavits placed in the files of the committee, small 
and independent distributors have asserted that the large processors 
and distributors of ice cream and other dairy produets make loans 
of refrigerating cabinets, other equipment, and cash to retail outlets 
in order to secure the exclusion of the products of small and inde- . 
pendent distributors from the premises of those retail outlets. Testi- 
mony was received from Government officials to the effect that numer- 
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ous complaints were made to the Federal Trade Commission regarding 
this practice.” 

Testimony was presented regarding discrimination in prices be. 
tween areas in the sale of ice cream. For example, it was pointed 
out that National Dairy Products Corp. and other nationwide pro. 
essors and distributors during 1957 quoted and sold sherbets in Wich. 
ita, Kans., for prices as low as $1.12 per gallon, while quoting anq 
selling such products at much higher prices in other areas.** The 
testimony about the sale of ice cream was to the same general effect on 
the point of discriminating in prices between areas. 

Quite recently (September 1958) a number of small and independ. 
ent manufacturers and distributors of ice cream, operating iN various 
localities in Oklahoma, submitted affidavits to the committee for jp. 
clusion in the committee’s files stating that Swift & Co. has beep 
engaging in the sale of ice cream and related dairy products in Okla- 
homa City and surrounding consuming markets at prices substantially 
below cost. 

There is available in the committee’s files definite information 
relating to the cost of the manufacture and distribution of ice cream, 

Also, it is noted that the International Association of Ice Cream 
Manufacturers published a report in April 1958 covering a survey 
it had made of costs of manufacturing and distributing ice cream, 
Since the report of that survey stressed detailed expense items in- 
volved in and related to the transportation of ice cream, the report 
is entitled “Trucking and Delivery Analysis, 1956” ; however, on page 
7 of that report is set forth an analysis of the costs of manufactur. 
ing, handling, and selling and disteibetin ice cream. It is entitled 
“Expense Dollar—Ice Cream and Related Products, United States, 


1956.” It shows that the total cost of a gallon of ice cream, based . 


on weighted averages, equaled $1.5044 in 1956. It shows that the 
cost of milk products included therein was $0.4360. Its report on 
the cost of that item is reasonably close to the reported cost of that 
item as included in the data compiled by the United States Depart- 
ment of Agriculture on prices paid by dealers for milk used in the 
manufacture of ice cream during 1956. Also, the total figure of 
$1.5044 as the cost of a gallon of ice cream for 1956 reflects reason- 
ably the cost data appearing in the records of an ice cream manu- 
facturer. The records of that manufacturer showed its total cost in 
producing a gallon of ice cream in 1956 to be $1.3703, exclusive of 

neral and administrative costs and before taxes, insurance, and 

epreciation. That compares with the cost data of the International 
Association of Ice Cream Manufacturers for 1956 to $1.3398. In view 
of this information and other reliable information in the files of the 
committee, it appears that these figures reflect approximately the 
cost of manufacturing ice cream during 1956. 


THE PROBLEM OF MERGERS 


It has been shown that the three largest nationwide processors and 
distributors of dairy products have acquired and absorbed hundreds of 
independent processors and distributors in the last few years. 


® Record, pp. 716-717. See also pp. 785-791 of record of hearings before Subcommittee 
on Antitrust and Monopoly, Committee on the Judiciary, U. 8. Senate, March 5-7, 1958, 
regarding a Case Stndy of Incipient Monopoly in Milk Distribution. 

* Record, pp. 820-884. 
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A small and independent distributor of dairy products from Ames, 
jows, testified that the Borden Co. has reecntly engaged in a war of 
destructive competition through a unit it had acquired in Ames, Iowa, 

85 


recently. 
Nae Poomseuhetives of small and independent processors and dis- 
tributors complained about the nature and extent o uisitions, mer- 
and consolidations, which have been occurring in the dairy indus- 
try in recent years. They pointed out that the large nationwide dis- 
tnbutors through such action are obtaining a strong and overpower- 
ing position in the distribution of dairy products.** An official of the 
federal Trade Commission testified about actions undertaken by that 
to halt this trend toward alleged undue concentration in the 


| qistribution of dairy products. In his testimony he stated :*” 


Complaints charging violation of section 7 of the Clayton 
Act have been issued by the Commission against four of the 
largest dairy companies in the country. The first of those 
complaints was issued against the Foremost Dairies, Inc. 
(docket 6459), on January 17, 1956. It is contended under 
this complaint that Foremost illegally made 43 corporate ac- 

uisitions and 9 noncorporate acquisitions for a total of 52 
diry concerns during the preceding 5-year period. During 
this period Foremost’s net sales ‘aaieneel from approximately 
$48 million in 1950 to $388 million in 1955, principally as a re- 
sult of these acquisitions. 

In addition to the Foremost case, the Commission has 
charged the National Dairy Products Corp., the Borden Co., 
and trice Foods Co. with making illegal acquisitions. 
The National complaint covers 22 corporate and 18 noncor- 
porate acquisitions ; the Bordon complaint covers 33 corporate 
and 47 noncorporate acquisitions; and the Beatrice com- 

aint covers 44 corporate and 87 noncorporate acquisitions, 

1955 these companies’ net sales totaled—National Dairy 
$1,260 million; Borden, $810 million; and Beatrice, $325 
million. 

‘In these cases certain of the acquired concerns were com- 
petitors of the respondent at the time of acquisition. In many 
of the acquisitions, however, the respondent entered a new 
geographical area by buying a company with which it did 
not compete. These cases, therefore, squarely raise the issue 
as to whether it is legal for these national dairy concerns to 
acquire, one after another, local and regional dairy concerns 
who are not competitors. It is comienled that this continui 
practice may substantially lessen competition or tend towa 
monopoly within the meaning of section 7 of the Clayton Act. 

In addition to the Clayton Act charge, each of these com-. 

laints all that the acquisitions have violated section 5 of 

¢ Federal Trade Commission Act. These charges include 
acquisitions not covered by section 7 of the Clayton Act; 





* Record, p. \ 
*1d., pp. fete 224, 575, et seq.; 
n Ma, p. 718. i, ony : F 
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namely noncorporate acquisitions and those of concerns not in 
interstate commerce. In reversing an order of the heari 
examiner dismissing these charges in the Foremost case, the 
Commission ruled that such acquistions of concerns not tech- 
nically within the scope of the Clayton Act may constitute 
violations of the Federal Trade Commission Act. 

The Supreme Court of the United States in the Eastman 
Kodak case (FTC v. Eastman Kodak Co., 274 U. S. 619) 
held that the Commission had no authority under section 5 to 
order divestiture of acquired assets. However, it is believed 
that an order can be issued under that section which would 
prohibit future illegal acquisitions. The Commission, of 
course, does have the power to order divestiture of acquisitions 
prohibited by the Clayton Act. In these cases the relief 
sought is divestiture of all acquisitions covered by section 7 
of the Clayton Act and an order prohibiting all future illegal 
acquisitions. 

All of these cases are still in litigation. The Foremost case 
in chief has been completed (case in chief closed August 9, 
1957) and it is before the hearing examiner for decision on 
Foremost’s motion to dismiss the complaint for failure of 
proof. Detailed briefing of this motion has been required by 
the hearing examiner because of the necessity of considering 
the facts as to each of the many acquisitions involved. 


CONCENTRATION IN THE DISTRIBUTION OF DAIRY PRODUCTS 


According to information furnished by the large distributors and 
placed in the files of the committee, it is shown that the dollar volume 


sales for the top eight distributors and processors of dairy products 
for the year 1957 were as follows: 


es Bee DS, SE a ne ee $1, 432, 319, 000 
a a a 0 a wn eile chp eal aesisin en ppni-enem acid licemabion ain , 221, 000 
SO, ME is lad cm ac ann eddiamenaemnnnanenets 415, 141, 000 
IE SE MD yee pinta pn ereinpstenstomentinpeninbiphaiiinnataninsstetmawecnseensines 368, 640, 000 
OREIEN: WECEG 00a iti nnttn Se giidon centage ddntncaccneccwe 342, 087, 000 
PE TO, SIO csininpitschppeeinn dentin cabtnpintscnn ndtinumnennciabaarteniaite 256, 158, 000 
BN I erent cpcomseraiientgndiinipes-owteieginninen cnetiipnngegnmincieeapaiencinpien 184, 602, 000 
EEG Somes OG. cog Lick bdkdnn ccc wesw ands eocodocesnouns 102, 821, 000 

Eo spncin Lamas ticee a culiltaticeb satecyiaigpllah cassis tclibgtitnpidiidbiapltiats baad sete 4, 082, 989, 000 


The dairy products sold by these 8 distributors and all of the other 
thousands of distributors in the United States, were produced 
1,475,000 dairy farmers. The total revenues from sales made by those 
dairy farmers in 1957 approximated $4 billion or about the same 
amount in terms of dollars accounted for in the total of the sales by 
the top 8 distributors of dairy products in the United States. 

Much of the concentration in the dairy industry has been brought 
about by acquisitions, mergers, and consolidations. The 3 largest 
firms have acquired more than 1,000 formerly independent processors 
and distributors of a products. Largely through this process of 
we independent firms, one of the large nationwide processors 
and distributors of dairy products increased the volume of its net sales 
between 1932 and 1955 L 38,706.89 percent. Each of the three top 


* Federal Trade Commission Docket No. 6405. 
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nationwide processors and distributors of dairy products have en- 

a phenomenal increase in its net sales during the past 10 years. 
jet: owing tabulations and charts dramatically demonstrate the 
rate of that phenomenal increase: 


NATIONAL Darry Propucts Corp. 











AMEND CLAYTON ACT 





THE Borven Co, os 

utc 

$649, 592, 375 | 1952___..._- $768, 019, 612 | 1955__-.-__. $810, 126, tm | Stn 
618, 763, 267 | 1953_----_- 792, 381, 721 | 1956__.-__- 876, 987, 1g, | OAT 
631, 114, 120] 1954_______ 776, 838, 791 | 1957___.__- 981, 220, gg | of the 


722, 770, 380 












a ow * 
rs 
OREMOST in Willions of Dollars a 
. f 4 e 





Net Ir 





AMEND CLAYTON ACT 457 


| Likewise, each of these three top nationwide processors and dis- 
 tributors of dairy products enjoyed a phenomenal increase in its 


earnings during the past 10 years. Information bearing on that aspect 
of the matter is set forth as follows: 


NATIONAL Datry Propucts Corp. 
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CHAPTER IV 
CONCLUSIONS 


The committee concludes and finds that : 

j. The dairy industry is not only important because of its size, but 
also because the products of the industry are vitally needed by all 
of the population. 4 ba a 

9. It is vitally important that competition be maintained and pre- 
served in the sale and distribution of dairy products. 

3. Small and independent processors and distributors have pro- 
yided a substantial amount of price competition in the sale of dairy 

ucts. 

iach of the competition provided by small and independent 
rocessors and distributors of dairy products has stemmed from the 
ow nondiscriminatory prices at which they made their sales reflect- 
ing efficiency and economy in operations, such as, for example, the sale 
of milk in glass gallon jugs and in the operation of small family- 
owned plants, where close, strict supervision of the operations was 
applied. 

me A small increase in the sales activity by any small processor or 
distributor of dairy products has brought a quick response from large 
competing distributors, usually in the form of drastic price reductions 
inthe particular locality involved. 

6. In a number of instances where large competitors sought to com- 
bat the price competition of small and independent processors and 
distributors of dairy products, the large distributors lowered their 
prices to levels below cost in particular localities, while at the same 
time maintaining much higher prices in other localities. 

7. It has been from the higher of the discriminatory prices charged 
and collected by the large distributors that they have been able to 
secure revenue sufficient to more than offset the losses incurred through 
the sale of dairy products in any particular locality at prices below 
cost 


8. Almost all of the small and independent processors and dis- 
tributors do only a limited business and usually confine it to a par- 
ticular locality and are, therefore, in no position to engage in the 
practice of price discrimination between areas as their large competi- 
tors have done. 

9. In some areas the large processors and distributors of dairy 
products have engaged in price discrimination and in making sales 
apparently below cost with no showing that it was done to meet an 
equally low price of a competitor in a given market. This is especially 
true respecting the sale of ice cream by Swift & Co. in various Okla- 
homa consuming markets; by National Dairy Products Corp. in 
Wichita, Kans. ; and in the sale of milk by several large distributors in 
Mexico, Mo. ; Topeka, Kans. ; and Kansas City, Mo. 
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10. Frequently, efforts of a large distributor such as Adams Dair 
Co. of Blue Springs, Mo., to establish itself as a potent market facto, 
in a given consuming market, resulted not only in sales at level 
ze below cost but also involved the making of advertis; 
allowances and entering into arrangements for the exclusion of prod. 
ucts of competitors from retail stores where Adams products were 
being offered for resale. . 

11. A competitive practice used by large processors and distributors 
of dairy products has been the making of arrangements with retgi). 
store operators to reduce the amount of display space to be made avail. 
able in the retail stores to small and independent processors and dis. 
tributors. Sometimes this has included the granting of rent-free re. 
frigeration cabinets, cash financing, and other items contributing to 
the promotion of exclusive dealing in the products of large dis. 
tributors. 

12. Small and independent processors and distributors of dairy 
products have been informed by representatives of large competing 
distributors that if the small concerns would agree to maintain Prices 
at higher levels, especially for home deliveries, than the levels to be 
maintained through retail stores, all price levels would be raised. 

13. The small concerns have navn that private agreements in re- 
straint of trade do not provide solutions for the problems they face in 
their efforts to survive the discriminatory practices of their large 
competitors. . 

14. Also, private agreements to maintain or increase prices not only 
failed to provide the solution to the problems faced by small and in- 
dependent concerns, but they operated to the detriment of the public 
interest and appear to cut across and conflict with the public policy 
against restraints in trade. 

15. The discriminatory pricing practices and other above enumer- 
ated competitive practices of some of the large processors and distribu- 
tors of dairy products threaten the continued existence of large 
numbers of small and independent processors and distributors. That 
conclusion of the committee is amply supported by a large amount of 
testimony and other evidence in the record. It was dramatically 
pointed up by one witness who testified to the following effect: ® 


If Borden is successful in its present price drive in elimi- 
nating all or some of the independent packers, the end result 
is obvious. 

They will then have a virtual monopoly and when that time 
arrives, and it is rapidly approaching, they need no longer 
carry on such a wide spread in prices as now exists between 
their own brand and the private label brand about which we 
are speaking. I am sure you realize how difficult it is for our 
small inde endent companies to ferret out what a large con- 
cern like Bolden has been and is doing in the market. Our 
group of independent packers, and other small independent 

ackers not of our association, represents the product outlet 
for thousands of dairy farmers, provides employment for 
hundreds of wage earners, and is a substantial factor in in- 
dustry in small American grassroot communities. 


* Record, pp. 582, 5838, 584. 
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I would also like to bring out one of the things that we 
must guard against. It has become the practice of a large 
company if they wish, whether in evaporated milk or some 
other line of business, to knock the socks out of the market. 
There might be a farmer on the edge of a town selling a little 
milk from a roadside stand and they would use that price as 
representative of the market. 

* * . * * % * 


I would like to bring in here a point also that I think is 
most important to consider. 

By selecting the very large supermarkets and giving them 
this advantageous price in my opinion Borden is twice guilty, 
because they are guilty of violation of the law in so selling 
those fellows and they are guilty as a cooperator with the 
large supermarkets to put the small supermarkets out of 
business. A small supermarket cannot stand a differential 
of 6 to 7 percent. Sy rlagpoy tg make a profit, I believe, 
of 1 to 14 percent on their sales. So how in the world can 
the fellow across the street who has to pay an independent 
packer 50 or 60 cents a case more pe with this big super- 
market fellow who is getting Borden’s favorite price on 
private label ? 

Looks like Borden is conniving with the real big operators 
in the field to drive out their competitors, too. So I say they 
are twice guilty. 

* * * * BS * * 

I say to you frankly, gentlemen, the laws must be made so 
watertight that lawyers, no matter where they graduated 
from or what position they hold in our economy, cannot 
break them. 

Otherwise, we might just as well say that the milk in- 
dustry—and I dislike to say this—will be nationalized within 
15 years. 


16. In some areas Federal milk marketing orders have been so 
framed and administered as to result in small processors and dis- 
tributors of dairy products paying higher prices for fluid milk than 
the prices paid by larger ae distributors. An example of 
this is the Federal milk marketing order as it applies in the marketing 
of milk in the San Antonio and Rio Grande Valley areas of Texas 
for resale in the consuming markets of Corpus Christi and Houston, 
Tex. 

17. Unless change in these practices and conditions is effected, the 
end result is obvious. There will be fewer processors and distributors 
of dairy products. Therefore, even in a growing economy, a larger 
volume of business will be concentrated in the hands of fewer parties. 
A trend to such a result is contrary to the public interest and the 
public policy against monopoly and monopolistic practices. 

18. Positive action should be taken by all branches of the Govern- 
ment to alleviate and, if possible, remedy this situation. 
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CHAPTER V 
PROSPECTIVE RELIEF 


UNDER EXISTING LAW 





Action by the Department of Justice 

The Department of Justice is authorized and empowered under and 
through several sections of the antitrust laws, section 3 of the Robip. 
son-Patman Act, and various other provisions of the law, to proceed 
against acts, practices, and conditions destructive of competition, in 
restraint of trade, the creation of monopoly, and attempts to monop. 
olize. Not ory is the Department of Justice thus authorized and 
empowered, but also it is made clear in section 4 of the Sherman Anti- 
trust Act, section 15 of the Clayton Antitrust Act, and various other 
sections of antimonopoly law, that “it shall be the duty of the several 
district attorneys of the United States, in their respective districts, 
under the direction of the Attorney General, to institute proceedings” 


to prevent, restrain, and to punish for acts, practices, and things for. | 


bidden in such laws. 

It appears that of the various provisions of law administered by 
the Department of Justice, the two that provide the most promising 
prospects for use in dealing with the problems discussed in this report 
would be section 2 of the Sherman Antitrust Act and section 3 of the 
Robinson-Patman Act. Section 2 of the Sherman Antitrust Act is 
to the following effect : 


Every person who shall monopolize, or attempt to monop- 
olize, or combine or conspire with any other person or per- 
sons, to monopolize any part of the trade or commerce amo 
the several States, or with foreign nations, shall be deem 
guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding five thousand dollars, or by 
imprisonment not exceeding one year, or by both said punish- 
ments, in the discretion of the court. 


Section 3 of the Robinson-Patman Act provides that— 


It shall be unlawful for any person engaged in commerce, 
in the course of such commerce, to be a party to, or assist in, 
any transaction of sale, or contract to sell, which discrimi- 
nates to his knowledge against competitors of the purchaser, 
in that, any discount, rebate, allowance, or advertising serv- 
ice charge is granted to the purchaser over and above any 
discount, rebate, allowance, or advertising service charge 
available — ae such ea to a competitors 
in respect of a sale of goods of like e, quality, and quan- 
tity ; to sell, or contract to sell, soln any part of the United 
States at prices lower than those exacted & said person else- 
where in the United States for the purpose of destroying 
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competition, or eliminating a competitor in such part of the 
United States; or, to sell, or contract to sell, goods at unrea- 
sonably low prices for the purpose of destroying competition 
or eliminating a competitor. hg 

Any person violating any of the provisions of this section 
shall, upon conviction thereof, be fined not more than $5,000 
or imprisoned not more than one year, or both. 


A third section of substantive law, which the Department of Justice 
has the duty to enforce, is subsection (a) of section 2 of the Clayton 
Antitrust Act, as amended by the Robinson-Patman Act. The sub- 
stantive provisions of that section of the law provide: 


That it shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, either Siveathe or in- 
directly, to discriminate in price between different purchasers 
of commodities of like grade and quality, where either or any 
of the purchases involved in such discrimination are in com- 
merce, where such commodities are sold for use, .onsump- 
tion, or resale within the United States or any Territory 
thereof or the District of Columbia or any insular possession 
or other place under the jurisdiction of the United States, 
and where the effect of such discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in 
any line of commerce, or to injure, destroy, or prevent com- 
petition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers 
of either of them. 


Several provisos inserted in that section of the law follow the sub- 
stantive provisions of the section. Those provisos substantialy restrict 
the application of the section. That is especially true of the proviso 

ring in subsection (b). It is known as the good-faith proviso. 
It is to the following effect : 


That nothing herein contained shall prevent a seller rebut- 
ting the prima facie case thus made by showing that his lower 
price or the furnishing of services or facilities to any pur- 
chaser or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or facilities 
Teeniahed by a competitor. 


In a case brought by the Federal Trade Commission against Stand- 
ard Oil Company of Indiana in an effort to enjoin that firm’s price 
discriminations in the metropolitan area of Detroit, and where the 
effect of the discriminations had been found to substantially lessen 
competition and to have a tendency to create a monopoly, the Supreme 
Court of the United States (340 U. S. 231) held that section 2 (a) of 
the Clayton Antitrust Act, as amended, could not be used to stop the 
Standard Oil Co. from continuing its discriminations. It reached 
that decision after ruling that the good-faith proviso afforded an 
absolute defense to a charge of price discrimination regardless of the 
effects and results of the discrimination to competition. The decision 
in that case was handed down in 1951. For several years bills have 
been introduced (H. R. 11 and S. 11, 84th Cong.; H. R. 11 and S. 11, 
85th Cong.) to remedy the weakness in the law found by the Supreme 
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Court in the Standard Oil:Co. case. The bills have failed to recgiy, 
approval because of the strong es voiced by representatives 
e major oil companies and others: In fact, representatives of 
Department of Justice have voiced opposition to H. R. 11 and §, 11» 
though the Antitrust Division of the Department of Justice ha, 
roceeded in a large number of cases to enjoin and punish partig 
cause of violations of the antitrust laws, it has, nevertheless, pro. 
ceeded in very few instances to utilize the three above-quoted section; 
of law to enjoin or punish parties for violations involving discriming. 
tions in price or sales at unreasonably low prices, including those g 
levels below cost. Included in those few instances, however, are two 
notable cases. One was brought — the Great Atlantic & Pacify 
Tea Co., at Danville, Ill., almost 2 wo. ago. In it the Departmen 
of Justice won a signal victory." The second case is that of Unites 
States v. Safeway Stores, Inc. That case involved both criminal anq 
civil actions. The criminal action was filed in the northern district of 
Texas, Forth Worth division, July 7, 1955 (criminal action No. 9564) 
It included charges of violations of section 2 of the Sherman Act and 
section 3 of the Robinson-Patman Act. To that action Safeway Stores 
Inc., and its president, L. A. Warren, plead nolo contendere, The 
Court, therefore, adjudged the defendants guilty as charged and gs. 
sessed fines totaling $180,000 and committed defendant, L. A. Warren, 
to a term of 1 year in prison, but then proceedéd to place the defendanj 
on probation.” , 
ediately following the institution of criminal Prrcoeding 
against Safeway Stores, the Department of Justice filed civil ; 
ing against Safeway Stores, charging violation of section 2 of the 
Sherman Act.** That proceeding was concluded through the entry 
of a consent decree. The decree enjoined Safeway Stores from 
operating any store or department thereof below the cost of doi 
business Ses the popes of attempting to monopolize or Of a 
the sale of food or food products at retail in any part of the Uni 
States or for the purpose of or with the natural and probable effect of 
destroying competition or eliminating a competitor enga in the sale 
of food or food products at retail. Other provisions of the decree were 
equally strong in enjoining the activities of Safeway Stores related 
to attempts to monopolize through the sale of merchandise at prices 
below cost. 
Several other investigations and proceedings have been undertaken 
by the Department of Justice against similar practices but few of 
ose were concluded with any worthwhile results. In only thre 
other cases did the Department of Justice proceed formally charging 
violation of section 3 of the Robinson-Patman Act because of sales at 
unreasonably low prices. They included the case of U.S. v. American 
Petroleum Institute (Civil No. 8524 D. D. C.); U. 8. v. Bowman 
Dairy Company, and U. S. v. Borden. Company (No. 48 Criminal, 
361 and 362, N. D., Til). All of those cases were dismissed. 


® Record, p. 691. 

" Great Atlantic & Pacific Tea Co. v. U. 8., 67 F. Supp. 626 (B. D., I., 1946), 178 F. 2, 
79 (7 Circuit 1949). 

* Record, PP; 7389-749. 

*1Id., pp. 754-755. 

% Id., pp. 757-764. 

Id., pp. 765-768. 
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Currently the Department of Justice is proceeding against the Bor- 
den Co. and Bowman Dairy Co. on the basis of charges that those 
companies are discriminating in price in violation of subsection (a) 
of section 2 of the Clayton Antitrust Act, as amended by the Robinson- 
Patman Act.°* A representative of the Department of Justice 


testified : °” 


That case is now beng prepared for trial. Incidentally, 
it is, to my recollection the first time that the Department of 
Justice will be involved in the arduous task of proving a civil 
Robinson-Patman Act violation. 


In that connection it was pointed out that the Federal Trade Com- 
mission has usually been looked to by the Department of Justice to 
undertake proceedings under subsection (a) of section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act, and for that reason 
the Department of Justice had not been proceeding in such cases. 

From the foregoing it can be seen that the Department of Justice 
has not been very active in prosecuting cases involving practices such 
as are involved in the problems which were presented to this committee. 
However, there is promise of stepped-up activity in that regard.®* 
Information has just been received by the committee to the effect that 
the Department of Justice is moving to convene grand juries to con- 
sider some of these problems. 

It is clear that section 2 of the Sherman Act and section 3 of the 
Robinson-Patman Act afford prospects for a degree of relief if vigor- 
ously enforced against the acts and practices involved in the problems 
presented to the committee. 


Action by the Federal Trade Commission 


The Federal Trade Commission is authorized and empowered under 
several sections of law to proceed against practices such as are involved 
in the problems which have been presented to this committee. Its 
primary authority is found in section 5 of the Federal Trade Com- 
mission Act. There the Commission is empowered and directed to 
prevent persons, partnerships, and corporations from using unfair 
methods of competition in commerce and unfair or deceptive acts or 
practices in commerce. Although the words “unfair methods of com- 
petition” and “unfair or deceptive acts or practices” are not defined by 
the statute and their exact meaning is often in dispute, the courts have, 
nevertheless, determined from time to time as a matter of law that 
certain acts and practices and courses of action are included within the 
broad sweep of those words. The Supreme Court of the United 
States has held that if a course of action “is against public policy 
because of its dangerous tendency unduly to hinder competition or to 
create monopoly, it is within the power of the Commission to make an 
order forbidding its continuation.” ®” Also, the Federal Trade Com- 
mission is authorized and empowered to exercise concurrent jurisdic- 
tion with the Department of Justice and to proceed against discrimina- 
tions in price violative of subsection (a) of section 2 of the Clayton 
Antitrust Act, as amended by the Robinson-Patman Act. That sec- 


* Record, Pp: 677. 
"Td., p. 678. 
*1Id., p. 675. 
© Federal Trade Commission v. Beechnut Packing Co. (257 U. S. 441, 454); see also 
Federal Trade Commission v. Gratz (258 U. 8S. 421, 427). 
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tion of the law has been quoted and discussed above in a subsectj 
relating to actions by the Department of Justice. The Federal 
Commission has taken the position that subsection (a) of section 9 of 
that law should be strengthened through the enactment of H. R, yj 
and S. 11. As recently as April 30, 19587 the Federal Trade Com. 
mission presented to this committee its suggestions for strengthenj 
the sections of the law it is charged with the duty to enforce. In tha 
connection it informed the committee to the following effect : * 


The Supreme Court’s decision in the Standard Oil case, 
followed by the opinions of the Court of Appeals, Seventh 
Circuit, in the same matter (233 F. 2d 649 (1956) ), and the 
courts of appeals in Balian Ice Cream Co. v. Arden Farms 
(231 F. 2d 356 (C. A. 9, 1955)) and Brown v. Standard Oi 
Co. (238 F. 2d 54 (C. A. 5, 1956) ), make it clear that section 2 
(b) provides an absolute defense to all price discriminations 
regardless of the seriousness of the probable effect. The 
Commission is of the opinion that the objectives of H. R. 11 
and H. R. 398 are of sufficient importance to the effective 
operation of the Clayton Act that such legislation should be 
enacted without awaiting further case-by-case development 
under section 2 (b) as presently worded. 


The Federal Trade Commission is not authorized and empowered 
to enforce the provisions of section 2 of the Sherman Antitrust Act or 
the provisions of section 3 of the Robinson-Patman Act. The en- 
forcement of those provisions rests solely with the Department of 
Justice. 

The FTC is authorized and empowered to proceed under only one 
section of law, which specifically forbids the practice of price dis- 
crimination. That section is subsection (a) of section 2 of the Clay- 
ton Act as amended by the Robinson-Patman Act. Earlier in this 
report, it was pointed out that the thrust of subsection (a) of section 2 
has been blunted substantially by virtue of the Supreme Court’s de- 
cision in the case of the Standard Oil Company of Indiana. In the 
face of the handicap presented by the decision in the Standard Oil case, 
the Federal Trade Commission has, nevertheless, quite recently under- 
taken a number of investigations and instituted a number of proceed- 
ings in an effort to find a solution for some of the problems currently 
plaguing small-business men engaged in the processing and distribu- 
tion of dairy products. 

It has issued complaints charging * Borden Co., Beatrice Foods 
Pet Milk Co., Arden Farms Co., Chumation Co., Fairmont Foods Co., 
Foremost Dairies, Inc., National Dairy Products Corp., and H. P. 
Hood & Sons with the use of unfair athdibe of competition in the sale 
of ice cream in violation of section 2 of the Federal Trade Commis- 
sion Act. The practices to which the complaints are directed include 
supplying ice-cream cabinets to retail dealers without charge, making 
loans of money with and in some instances without interest, and sup- 
plying or financing the purchase of ice-cream cabinets and other equip- 
ment. It is further alleged in the complaints that as a result of these 


7 yepneee, + 699-713. 
i. . 
* Record, p. 716, and FTC dockets Nos. 6172-6179. 
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ractices a substantial number of frozen-products dealers are now 
selling the ice cream and related products of those companies to the 
exclusion of products of other manufacturers, with the further result 
that a substantial number of the small manufacturers, with insufficient 
resources to carry on such practices, have had to sell out or merge with 
these large companies, or to go out of business entirely. 

The mentioned ice-cream cases were instituted by the Federal Trade 
Commission in 1954. The hearings have dragged slowly, but now 
there is prospect of an early disposition of the cases by the Commis- 
sion. There is some prospect of worthwhile results flowing from 
these cases. . 

Quite recently the Commission has instituted proceedings in Wash- 
ington, D. C., against the Chestnut Farms-Chevy Chase Dairy Co., a 
eeaiary of National Dairy Products Corp., and against that con- 
cern in Toledo, Ohio, charging it with discriminatory practices viola- 
tive of the Robinson-Patman Act. The first of those two cases has been 
concluded through the issuance of an order to cease and desist. The 
second case is now in the course of trial. 

Also, the Commission has issued formal complaints charging the 
Borden Co. with discrimination in price in the sale of fluid milk in 
the Wilmington, Del., area and in the sale of evaporated canned milk 
in violation of the Robinson-Patman Act.‘ The first of those cases 
has been concluded through the entry of a consent by Borden to the 
issuance of a cease-and-desist order. The second case, that dealing 
with the charge that Borden is discriminating in price in the sale 
of evaporated canned milk, is not yet in the course of trial, the com- 
plaint having been issued on April 22, 1958. 

In addition to the ice-cream cases mentioned above and the milk 
cases involving the price-discrimination practices, the Commission 
has instituted cases against four of the largest dairy companies, 
charging them with unlawful mergers and acquisitions. The four 
companies which are alleged to have thus violated section 7 of the 
Clayton Act are National Dairy Products Corp., Borden Co., Fore- 
most Dairies. Inc., and Beatrice Foods Co.5 Those cases are in the 
course of trial. 

Quite a number of additional complaints regarding alleged unfair 
competitive practices in the processing and distribution of dairy 
ome ee have been made the subject of investigation by the Federal 
Trade Commission.*® 

It would appear from all of these actions that a measure of relief 
could be expected for the small and independent processors and dis- 
tributors of dairy products. However, representatives of a number 
of small concerns have complained to the committee about delays in 
the Federal Trade Commission proceedings. They feel that these 
proceedings should be expedited. Also, the Commission has been 
criticized for its issuance of limited complaints against each of a 
number of the large dairy concerns. For example, the belief has been 
expressed that the Commission, instead of issuing a number of com- 
plaints against Borden and then against National Dairy Products 


. cere, P. 718. 
*Id., p. 715. 
* Record, pp. 718, 720. 
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Corp., charging in each such complaint one of those companies wit) 
discriminating in price in a particular area in violation of the lay 
should have Sina a complaint broad enough to have covered pric, 
discrimination activities of such company in any area of the country, 
It has been stated that to have proceeded under a broad complaint 
of that character would have afforded an opportunity to secure the 
needed relief through fewer proceedings. 

Action by the Department of Agriculture 

The Secretary of Agriculture is authorized and empowered under 
the Packers and Stockyards Act (7 U. S. C. 194) to proceed agains 
“unfair, unjustly discriminatory, or deceptive practice or device jn 
commerce” and against the making or giving “in commerce, any undue 
or unreasonable preference or advantage to any particular person or 
locality in any respect whatsoever.” 

It is clear from the terms of the Packers and Stockyards Act that 
whenever a “packer” engages in any of the practices above enumer. 
ated in the processing and sale of dairy products, the Secretary of Ag. 
riculture is clothed with authority to enjoin those practices. Likewj 
it is clear from the Packers and Stocksards Act that “the Federaj 
Trade Commission shall have no power or jurisdiction so far as relat. 
ing to any matter which by (the Packers and Stockyards Act) is made 
es to the jurisdiction of the Secretary (of Agriculture), exce 
when the Secretary of Agriculture, in the exercise of his duties,” shal 
request of the Federal Trade Commission that it make investigations 
and report in any case.” Under such circumstances the Federal Trade 
Commission is precluded from proceeding against discriminatory 
prices by Swift & Co., or any other packer engaged in the sale and dis. 
tribution of dairy products. 

According to information secured from representatives of the De. 
partment of Agriculture, the Secretary of Agriculture has proceeded, 
under the Packers and Stockyards Act, since 1921 in only three cases 
against unjust discriminatory practices. One of those involved Ar. 
mour & Co. and Swift & Co.® in 1939; another involved a case against 
Swift & Co. in 1955; * and a third involved a case against the David- 
son Meat Co., a subsidiary of Wilson & Co., filed on August 15, 1957" 

The first of those cases, the one against Armour & Co. and Swift & 
Co., was instituted in 1989. The order entered by the Secretary was 
set aside by the court." The second of those cases charges that Swift 
& Co. has been engaging in supplying ice cream cabinets to retail 
dealers without charge, making tat of money with or without inter- 
est, supplying or financing the purchase of ice cream cabinets and 
other equipment, in an unjust and discriminatory manner in violation 
of the Packers and Stockyards Act. Thus, the proceedings in that 
case closely parallel the proceedings instituted by the Federal Trade 
Commission against National Dairy Products Corp., Borden Co., and 
others in its “ice cream cases.” However, the Department of Agricul- 
ture has not pressed its case against Swift & Co. toa conclusion. Some 


*7 U. 8. C. 227. 

® Packers & poayerces Administration dockets Nos. 580 and 580—A. 
*Id., docket No. 2126. 

%” Id., docket No. 2280. 

™7C.C. A. (1989), 105 F. 2d 848. 
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hearings have been held, but all of the evidence in support of the 
complaint has not been presented. Part of the delay has been for the 
purpose of allowing the trial of the Federal Trade Commission cases 
to proceed first. inde eae 
n the third case regarding discrimination brought by the Depart- 

ment of Agriculture under the Packers and Stockyards Act against 
Davidson Meat Co., a subsidiary of Wilson & Co., no aspect of the 
dairy industry appears to be involved. That case is being readied 
for trial. er 

From the record of the Secretary of Agriculture it is shown that 
no case has been concluded under the Packers and Stockyards Act 
which would afford small-business concerns relief from discriminatory 
ractices. The pending Swift & Co. case presents the <n of the 
rst such instance of relief under the Packers and Stockyards Act for 
small-business men from discriminatory acts and practices. 


PROPOSALS FOR NEW LEGISLATION 


The Walter Page proposal 


The Walter Page, general manager of the Midland Cooperative 
Dairy Association (an organization of small processors and distribu- 
tors of dairy products), Syracuse, N. Y., presented testimony to the 
committee in which he not only particularized regarding the problems 
faced by small and independent concerns in the processing and distri- 
bution of dairy products, but also made suggestions for new legisla- 
tion, which he believed necessary to assist small-business concerns in 
their efforts to cope with these problems. 

One of the scab lasta highlighted through the testimony of Mr. Page 
is the need of small-business concerns to secure speedy relief from 
destructive trade practices. He pointed out that often before relief 
can be secured under existing law, the victimized small-business con- 
cerns have been forced out of business. In that connection he made 
a proposal for an amendment to the laws to provide for preliminary 


injunctive relief. His testimony in presenting that proposal is to the 
following effect : ** 


Due to the slowness of our enforcement divisions, and I 
say this with no bitterness on the subject because I believe 
that our enforcement divisions of the United States Govern- 
ment are terribly overloaded at the present time because 
we have so many sinners in the camp, I offer the following 
suggestion as an amendment to the Robinson-Patman Act. 

When a formal complaint is entered with Federal Trade 
Commission, by one or more of a group of small concerns, 
operating either in a limited area and/or on a few items of 
an industry against a large and formidable company oper- 
ating in all lines of an industry and often with diversified 
interests this formal complaint should go before a committee 
of 3 members of the Federal Trade Commission, who shall 
make a prompt preliminary investigation of the formal com- 
plaint, not taking more than 30 days. If they have reason- 
able belief that the complaint justified a complete detailed 


"Record, pp. 579, 580. 
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investigation then they should order the company, against 
whom the formal complaint is lodged, to discontinue the 
practice pending further investigation, final hearings, and 
conclusion. | 

Gentlemen, you cannot let a thing like this go. Last week 
one of our people lost another customer. It would be just like 
picking on this man here and starting a fight and he calls a 
policeman and the policeman stands by and says, “I’ve got to 

o back and read the law, because he is smaller than this fel- 
ow and maybe the other fellow is rougher, I'll go back and 
look.” FinaHy I knock him out. The policeman finally comes 
a and says the case issettled. Heisgone. The big fellow 
is bigger. 

Now, gentlemen, you have got to get this thing down so the 
action is prompt. A fire chief does not go and look at a fire 
and then afterward call out his engines. He brings his en- 
gines with him and that is what must be done. 

Large companies know the laws as they have large expen- 
sive legal organizations. Sometimes one wonders whether 
these legal organizations are employed to keep the company 
operating within the laws and whether they are engaged in 
finding ways to evade the laws. 

Proposals for legislation providing preliminary injunctive relief 
have been made by others. One such recent proposal would authorize 
the Federal Trade Commission to “issue preliminary orders requiring 
any respondent” charged with an unlawful acquisition or merger in 
violation of section 7 of the Clayton Act to maintain the acquired cor- 
poration as a separate operating business entity, where the Commis. 
sion would have found that my art or all of any order to cease and 
desist and divest, which it wou f have jurisdiction to issue, might be 
impaired or rendered ineffectual if the acquired corporation or prop- 
erty should not be maintained as a separate operating business entity 
pending the resolution of the issues in the litigation. 

The Federal Trade Commission has not recommended the enactment 
of that proposal nor of the proposal made by Mr. Page for the issuance 
of preliminary injunctions. 

Proposals for amendments to existing law 

Legislation was introduced to amend the Clayton Act so as to su 
plement existing laws against unlawful restraints and monopolies 
providing that violations of the Robinson-Patman Act shall consti- 
tute violations of the antitrust laws. That bill was prompted by the 
5-4 decisions of the Supreme Court of the United States in the cases 
of Nashville Milk Company v. Carnation Company and Safeway 
Stores, Inc. v. Vance (355 U. S. 373 and 389). The effect of enacting 
H. R. 10243 would be to nullify the decisions in those cases. 

The ruling by the Supreme Court in the Nashville Milk Co. case 
means that under existing law small and independent business con- 
cerns will not be permitted to use section 3 of the Robinson-Patman 
Act in proceedings against unlawful selling at unreasonably low 
prices even though such practices result in the creation of monopoly. 
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The effect of that decision is to limit the use of section 3 of the Rob- 
jnson-Patman Act to criminal cases instituted by the Government. 
Section 3 provides that— 


It shall be unlawful for any person engaged in commerce, in 
the course of such commerce, to be a party to, or assist in, any 
transaction of sale, or contract to sell, which discriminates 
to his knowledge against competitors of the purchaser, in 
that any discount, rebate, allowance, or advertising service 
charge is granted to the purchaser over and above any dis- 
count, rebate, allowance, or advertising service charge avail- 
able at the time of such transaction to said competitors in 
respect of a sale of goods of like grade, quality, and quantity, 
to sell, or contract to sell, goods in any part of the United 
States at prices lower than those exacted by said person else- 
where in the United States for the purpose of destroying 
competition, or eliminating a competitor in such part of the 
United States; or, to sell, or contract to sell, goods at unrea- 
sonably low prices for the purpose of destroying competition 
or eliminating a competitor. 

Any person violating any of the provisions of this section 
shall, upon conviction thereof, be fined not more than $5,000 
or imprisoned not more than one year, or both. 


The court in the Nashville Milk Co. case held that section 3 of the 
Robinson-Patman Act is not a part of the antitrust laws of the United 
States and, therefore, cannot be used by small-business men as a basis 
for private civil proceedings for treble damages. 

e proposed legislation would change that result by redefining 
the “antitrust laws” by broadening the definition to include section 3 
of the Robinson-Patman Act. That would be accomplished through 
an amendment to section 1 of the Clayton Act. 

The provisions of H. R. 10243 are as follows: 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
the first paragraph of the first section of the Act entitled 
“an Act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes”, approved 
October 15, 1914 (15 U. S. C. 12), is amended by inserting 
immediately before “and also this Act” the following: “sec- 
tion 3 of the Act entitled ‘An Act to amend section 2 of the 
Act entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other urposes”’, 
approved October 15, 1914, as amended (U. S. C., title 15, 
sec. 13), and for other purposes’, approved June 19, 1936 ;”. 


The Federal Trade Commission, Small Business Administration, 
and the Department of Justice have reported that they are in favor 
of this legislation. In that connection the Federal Trade Commis- 
sion stated : 


The Commission favors the legislation for the reason that 
it would have a salutary effect upon private enforcement. 


In that connection it should be pointed out that section 3 of the 
Robinson-Patman Act invests the Department of Justice to proceed 
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under it in criminal cases. Even where the Department of Justicg 
is successful in such cases, the fines which could be secured for violg. 
tions will not prove sufficient either as deterrents to future violations 
or provide redress to the injured parties for damages suffered by virtue 
of the violations. 

It has long been recognized that the help of all citizens is needed 
for the effective enforcement of our antitrust laws and is supporting 
public policy. It was that thought that prompted Congress to ip. 
clude in the Sherman Antitrust Act of 1890 and in section 4 of the 
Clayton Antitrust Act of 1914 provisions giving private parties the 
right to sue in paves litigations for threefold the damages sustained 
and the cost of the suit including reasonable attorney’s fees because 
of violations of the antitrust laws, 

At first few private parties made use of the rights thus extended to 


them for instituting civil proceedings under the antitrust laws. How. | 


ever, according to a study made by the Department of Justice, private 
plaintiffs proceeded in more than 400 civil antitrust suits in the pe. 
riod from 1947 to 1952, inclusive. More than 130 of those cases wer 
won. According to infermation apeparing at page 662, House Doc. 
ument No. 240, 85th Congress, more than 1,000 private civil anti- 
trust cases were filed in the 6-year period of 1951-56. That number 
exceeds the total number of all antitrust proceedings, criminal and 
civil, by the Department of Justice in the entire period from the date 
of enactment of the Sherman Act in 1890 to 1938. 


Additional proposals for amendments 


Another legislative proposal would amend subsection (b) of section 
2 of the Clayton Act, as amended by the Robinson-Patman Act, so as 
to provide that— 


Upon proof being made, at any hearing on a complaint 
under this section, that there has been Siecetanknalesran in 
— or services of facilities furnished, the burden of re- 

utting the prima facie case thus made by showing justifica- 
tion shall be upon the person charged with a violation of this 
section, and unless justification shall be affirmatively shown, 
the Commission is authorized to issue an order terminating 
the discrimination : Provided, however, That unless the effect 
of the discrimination may be substantially to lessen compe- 
tion or tend to create a monopoly in any line of commerce it 
shall be a complete defense for a seller to show that his lower 
price or the furnishing of services or facilities to any pur- 
chaser or purchasers was made in good faith to meet an equal- 
ly low price of a competitor, or the services or facilities - 
ished by a competitor. 

The changes in existing law, which would be effected through the 
enactment of such amendments, are that part of the above quoted pro- 
vision following the words “Provided, er.” 

A 5 to 3 decision by the Supreme Court of the United States 
in 1951 in the case of Standard Oil Company of Indiana v. Federal 
Trade Commission * prompted the introduction of the legislation pro 
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in H. R. 11. That decision, in effect, held that a large concern, 
such as the Standard Oil Company of Indiana, is not to be considered 
to be engaged in discrimination in price in violation of the Clayton 
Act, as amended by the Robinson-Patman Act, when it is able to show 
that it did so through the meeting of an equally low price of a com- 
petitor. The Court held that it was immaterial that the discrimina- 
tions involved were shown to have had the effect of substantially 
lessening competition or tending to create a monopoly. 

Thus, as a matter of law the Supreme Court held that price dis- 
criminations are not to be considered as violative of the law when 
racticed in “good faith” regardless of the economic consequences. 

The “meeting competition” provision of section 2 of the Clayton 
Act of 1914 had proved an obstacle to Federal Trade Commission en- 
forcement of the provision against price discrimination. Therefore, 
in 1984 the Commission recommended that the law be strengthened so 
that the “meeting competition” provision could not operate as an 
obstacle to the enforcement of the law against destructive price dis- 
crimination pe In that connection the Commission concluded 
that unless the law should be strengthened in the manner in which it 
was proposing to narrow the “good faith” defense, it would remain 
unworkable and without effective enforcement. 

In the dissenting opinion in the Standard Oil Co. case of 1951, 
Justice Reed pointed out that one of the major purposes for the 
enactment of the Robinson-Patman Act in 1936 was to narrow the 

-faith defense, since it, as it existed in the Clayton Act of 1914, 
had proven to be such a loophole frustrating the enforcement of that 
law. In that connection Justice Reed stated :*5 


What follows in this dissent demonstrates, we think, that 
Congress intended so to amend the Clayton Act that the 
avenue of escape given price discriminators by its “meeting 
competition” clause should be narrowed. The Court’s inter- 
pretation leaves what the seller can do almost as wide open 


as before. 


Subsequently, the Supreme Court of the United States on January 
7, 1958, in a 5-to-4 decision again dealt with the case of F7C v. 
Standard Oil Company of Indiana. In that instance it held that as 
amatter of fact the Standard Oil Company of Indiana had made out 
its case of “good faith” by showing that it had met an equally low 
price of a competitor. 

In that instance Mr. Justice Douglas, the Chief Justice, Mr. Justice 
Black and Mr. Justice Brennan dissented. Mr. Justice Douglas wrote 
the dissenting opinion in which he stated: 


The Court today cripples the enforcement of the Robinson- 
Patman Act (49 Stat. 1526; 15 U. S. C. 13( in an important 
area. 


The Committee on the Judiciary of the United States Senate, 
July 28, 1958, in Report No. 2010, reported favorably on S. 11, a com- 
panion bill to H. R. 11. In that report it made reference to these 


“FTC, Final Report on the Chainstore Investigation, S. Doc. No. 4, 74th Cong., 1st 
sess., 51 (1984). 
™ Standard Oil v. FTO (p. 253). 
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decisions by the Court, and other related decisions by lower courts, 
dealing with this problem, and stated : 


As a result of these decisions, the Robinson-Patman Act 
has been seriously weakened. It now affords no real protec- 
tion to competition. The public interest in protecting com- 
petition has been subordinated to private interest. e act 
has become largely a declaration of the right of sellers to 
discriminate in price to accommodate large buyers even 
though competition may be substantially lessened. 


Earlier, the Committee on the Judiciary of the House of Repre. 
sentatives, in reporting favorably on a similar bill in the 84th Congress, 
stated : 7 


Price discriminations favoring preferred buyers present a 
danger to the competitive enterprise system which is incon- 
sistent with the policy of the price discrimination statute. 
Firms can abuse their superior market position and engage 
in discriminatory practices that eliminate small suppliers 
and small retailers from the competitive scene. In practical 
effect the law as presently construed allows the private inter- 
ests of a discriminator to outweigh the public interest in 
preserving competitive aeons at all levels of business 
activity. H. R. 1840 (H. R. 11) would reassert that the 
public interest in protecting the economy against discrimi- 
nations which may substantially lessen competition or tend to 
create a monopoly must prevail over private interests served 
by discrimination. 


As heretofore stated, the Federal Trade Commission has urged 
enactment of H. R. 11 and in that connection stated : *” 


The Commission is of the opinion that the objectives of 
H. R. 11 and H. R. 398 are of sufficient importance to the 
effective operation of the Clayton Act that such legislation 
should be enacted without awaiting further case-by-case de- 
velopment under section 2 (b) as presently worded. 


Representatives of the National Independent Dairy Association 
in testifying before the committee in the course of the hearings on 
the problems of small and independent processors and distributors of 
dairy products strongly urged enactment of H. R. 11.** 


SUMMARY 


From the foregoing, it is clear that small and independent business- 
men do not believe that existing laws are adequate to deal with the 
probleme they peventen to the committee during the course of the 

earings regar ing price discrimination in the distribution of dairy 
products. Also, they do not believe that existing laws have been 
used to the extent possible by the enforcement agencies. Therefore, 


™® See H. Rept. No. 2202, 84th Cong. 
” age 708. 
3 Id., p. 637, 
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they are disheartened over prospects for relief from the practices 
gbout which they complain unless the enforcement machinery is 

ed up for more effective enforcement of existing law and existing 
jaw is strengthened through the enactment of new legislation. The 
committee is in agreement that there is considerable room for im- 
roverment in the enforcement of existing law and that there is need 
for strengthening existing law through the enactment of new 
legislation. 


CHAPTER VII 
RECOMMENDATIONS 


It is recommended that : 

1. The Department of Justice, the Federal Trade Commission, and 
the Department of Agriculture increase and expedite the use of pro- 
visions of existing law to bring to a halt the injurious and unfair 
competitive practices found by this committee to exist in the process- 
ing and distribution of dairy products. 

9. Congress should enact new legislation to strengthen the antitrust 
laws and provide relief from the injurious and unfair competitive 
practices herein found to exist in the dairy industry. 

8. Specifically, Congress should enact legislation which would (a) 
strengthen the antitrust laws by providing that the “good faith” de- 
fense of subsection (b) of section 2 of the Clayton Antitrust Act shall 
be a complete defense to a charge of unlawful price discrimination 
“unless the effect of the discrimination may be substantially to lessen 
competition or tend to create a monopoly”; (b) amend the Clayton 
Act so as to supplement existing laws against unlawful restraints and 
monopolies by previcind that violations of section 3 of the Robinson- 
Patman Act shall constitute violations of the antitrust laws; and 
(0) amend section 11 of the Clayton Act to provide for the more 
expeditious enforcement of cease-and-desist orders issued thereunder, 
and for other pu \ 

4. The Department of Agriculture should review the Federal milk 
marketing orders with a view to taking such action as would be appro- 


ae to remove unjust discriminations in the prices paid by dealers 
milk and cream. 
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PRICE DISCRIMINATION 


Jonsw 8, 1936.—Ordered to be printed 


Mr. Urrersacg, from the committee of conference, submitted the | 


following 


CONFERENCE REPORT 


(To accompany H. R. 8442] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the Senate to the bill (H. R. 8442) to 
amend section 2 of the act entitled “An act to supplement existing 
laws against unlawful restraints arid monopolies, and for other pur 
poses”, approved October 15, 1914, as amended (U.S. C., title 15, 
sec. 13), and for other purposes, having met, after full and free con. 
ference, have agreed to recommend and do recommend to their 
respective Houses as follows: 

hat the House recede from its disagreement to the amendment 9 
the Senate and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 

ment insert the following: 
That section 2 of the Act entitled “An Act to supplement existing law 
against unlawful restraints and monopolies, and for other purposes”, 
approved October 15, 1914, as amended (U. S. C., title 15, sec. 18), ig 
amended to read as follows: 

“Sac. 2. (a) That it shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, either directly or indirectly, to 
discriminate in price between different purchasers of commodities of like 
grade and quality, where either or any of the purchases involved in such 
discrimination are in commerce, where such commodities are sold for use, 
consumption, or resale within the United States or any Territory thereof 
or the District of Columbia or any insular possession or other place under 
the jurisdiction of the United States, and where the effect of such discrimi 
nation may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injgure, destroy, or prevent com- 
— with any person who either grants or aap receives the 

enefit y such discrimination, or with customers of either of them: 
Provided, That nothing herein contained shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, sale, 
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or delivery resulting from the differing methods or untities in which 
such commodities are to such purchasers sold or delivered: Provided, 
, That the Federal Trade Commission may = due investigation 
and hearing to all interested parties, fix and establis. napentity limits, and 
revise the same as it finds necessary, as to particular commodities or 
classes of commodities, where it finds that available purchasers in greater 
antities are so few as to render differentials on account thereof unjustly 
iseriminatory or promotive of monopoly in any line of commerce; and 
the foregoing shall then not be construed to permit di iferentials based on 
differences in quantities greater than those so fized and established: And 
provided further, That nothing herein contarned shall prevent persons 
engaged in selling goods, wares, or merchandise in commerce from select- 
ing their own customers in bona fide transactions and not in restraint of 
trade: And provided further, That nothing herein contained shall prevent 
price changes Jrom time to time where in response to changing conditions 
affecting the market for or the marketability of the goods concerned, such 
as but not limited to actual or imminent deterioration of perishable goods, 
obsolescence of seasonal goods, distress sales under court process, or sales 
in good faith in uiscontinuance of business in the goods concerned. 

“(b) Upon proof being made, at any hearing on a complaint under 
this section, that there has been discrimination in price or services or 
jacilities furnished, the burden of rebutting the prima-facie case thus 
made by showing justification shall be upon the person charged with a 
violation of this section, and unless justification shall be affirmatively 
shown, the Commissic. 18 authorized to wsue an order terminating the 
discrimination: Provided, however, That nothing herein contained shall 

event a seller rebutting the prima-facie case thus made by showing that 
is lower price or the furnishing of services or facilities to any purchaser 
or purchasers was made in ee fon to meet an equally low price of a 
competitor, or the services or facilities furnished by a competitor. 

“(c) That it shall be unlawful for any person engaged in commerce, 
in the course of such commerce, to pay or grant, or to receive or accept, 
anything of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, except for services rendered in 
connection with the sale or purchase of goods, wares, or merchandise, 
either to the other party to such transaction or to an agent, representative, 
or other intermediary therein where such intermediary is acting in fact 
for or in behalf, or 1s subject to the direct or indirect control, of any party 
to such transaction other than the person by whom such compensation is 
so granted or paid. 

“(d) That x shall be unlawful for any person engaged in commerce 
to pay or contract for the payment of anything of value to or for the benefit 
of a customer of such person in the course of such commerce as cormpensa- 
hon or in consideration for any services or facilities furnished by or 
through such customer in connection with the processing, handling, sale, 
or offering for sale of any products or commodities manufuctured, sold, 
or offered ier sale by such person, unless such payment or consideration 
ts available on proportionally equal terms to all other customers competing 
in the distribution of such adasta or commodities. 

“(e) That it shall be unlawful for any person to discriminate in favor 
of one purchaser against another purchaser or purchasers of a commodity 
bought for resale, with or without processing, by contracting to furnish or 
furnishing, or by contributing to the furnishing of, any services or facili- 
ies connected with the processing, handling, sale, or offering for sale of 
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such ee so purchased upon terms not accorded to all purchasers 
on proporti y é terms. 

“(f) That i s be unlawful for any person engaged in commerce 
in the course of such commerce, knowingly to induce or receive a dig. 
crimination in price which is prohibited by this section.” 

Sec. 2. That nothing herein contained shall affect rights of action 
arising, or litigation pending, or orders of the Federal Trade Commission 
issued and in effect or pending on review, based on section 2 of said Act 
y October 15, 1914, prior to the effective date of this amendatory Act: 

rovided, That where, prior to the effective date of this amendatory Ag 
the Federal Trade Commission has issued an order requiring any person, 
to cease and desist from a violation of section 2 of said Act of October 15 
1914, and such order is pending on review or is in effect, either a8 issued 
or as affirmed or modified by a court of competent gurisdiction, and the 
Commission shall have reason to believe that such person has committed 
used or carried on, since the effective date of this amendatory Act, or ig 
committing, using or carrying on, any act, practice or method in violation 
of any of the provisions of said section 2 as amended by this Act, it may 
reopen such original proceeding and may issue and serve upon such per. 
son its complaint, supplementary to the original complaint, stating its 
charges in that respect. Thereupon the same yaneoans shall be had 
upon such supplementary complaint as provided in section 11 of said 

ct of October 15, 1914. If upon such hearing the Commission shall 
he of the opinion that any act, practice, or method charged in said supple. 
mentary complaint has been committed, used, or carried on since the 
effective date of this amendatory Act, or is being committed, used or carried 
on, in violation of said section 2 as amended by this Act, it shall make a 
report in writing in which it shall state its findings as to the facts and 
shall issue and serve upon such person its order modifying or amendi 
its original order to include any additional violations of law so found. 
Thereafter the provisions of section 11 of said Act of October 15, 1914, 
as to review and enforcement of orders of the Commission shall in all 
things apply to such modified or amended order. If upon review as 
provided in said section 11 the court shall set aside such modified or 
amended order, the original order shall not be affected thereby, but it 
shall be and remain in force and effect as fully and to the same extent 
as if such supplementary proceedings had not been taken. 

Sec. 3. It shall be unlawful for any person engaged in commerce, in 
the course of such commerce, to be a party to, or assist in, any transaction 
of sale, or contract to sell, which discriminates to his knowledge against 
competitors of the purchaser, in that, any discount, rebate, allowance, or 
advertising service charge is granted to the purchaser over and above any 
discount, rebate, allowance, or advertising service charge available at the 
time of such transaction to said competitors in respect of a sale of goods of 
like grade, quality, and quantity; to sell, or contract to sell, goods in any 
part of the United States at prices lower than those exacted by said per- 
son elsewhere in the United States for the purpose of destroying com- 
petition, or eliminating a competitor in such part of the United States; 
or, to sell, or contract to sell, goods at unreasonably low prices for the 
purpose of destroying competition or eliminating a competitor. 

ny person violating any of the provisions of this section shall, upon 
conviction thereof, be ‘a9 not more than $5,000 or imprisoned not more 
than one year, or both. 
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Sec. 4. Nothing in this act shall prevent a cooperative association 

Me returning to us members, producers, or consumers the whole, or any 
par of. the net earnings or surplus resulting from its trading o 8, 
in proportion to their purchases or sales from, to, or through the associa- 


ae the Senate agree to the same. 
Housert Urrersack, 
Jno. E. MItxeEr, 
Cuarves F. McLavca.in, 
U. S. Guyver, 
Joun M. Rosston, 
Managers on the part of the House. 
Frepericx Van Noys, 
Geo. McGit1, 
Wm. E. Borag, 
Warren R. Austin, 
Managers on the part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on th, 
disag:ecing votes of the two Houses on the bill (H. R. 8442) to amend 
section 2 of the act entitled “An act to supplement existing lay, 
against unlawful restraints and monopolies, and for other purposes” 
approved October 15, 1914, as amended (U. S. C., title 15, see. 13) 
and for other purposes, submit the following statement in explang. 
tion of the effect of the action agreed upon by the conferees anq 
recommended in the accompanying conference report: 

The Senate amendment struck out all of the House bill after the 
enacting clause, and substituted for the matter struck out the pro. 
visions of the Senate bill. The House dissgreed to the Senate amend. 
ment. The House conferees recommend that the House recede from 
its disagreement to the Senate amendment and agree to the same 
with an amendment which inserts in lieu of the matter proposed 
to be inserted by the Senate, a substitute which has been agreed 
upon by the conferees. 

The differences between the House bill, the Senate amendment 
and the substitute agreed upon by the conferees are noted in the 
following discussion, except for clerical amendments and incidentg] 
changes made necessary to harmonize various provisions affected by 
the agreement reached. 

SECTION 1 


The first section both of the House bill and the Senate amendment 
amend section 2 of the Clayton Act, and divide said section 2 into, 
number of subsections. The subsections hereinafter mentioned 
therefore, refer to the subsections into which it is proposed to divide 
section 2 of the Clayton Act. 


SUBSECTION (A) 


The Senate amendment made it unlawful to discriminate between 
purchasers ‘‘in price or terms of sale.”” The House bill did not contain 
the words “‘or terms of sale.”” The Senate receded, and the words 
“or terms of sale” were stricken. The managers were of the opinion 
that the bill should be inapplicable to terms of sale except as they 
amount in effect to indirect discriminations in price within the meaning 
of the remainder of subsection (a). 

The Senate amendment made the law applicable only to commodi- 
ties ‘manufactured or produced and sold for use, consumption, or 
resale.” The House bill did not contain the words “manufactured or 
produced and.” ‘The Senate receded, and the words quoted are 
omitted. This leaves the clause the same as in present section 2 of 
the Clayton Act. 

The word “knowingly” appears in the Senate amendment immedi- 
ately before the Sagi “receives the benefit of such discrimination,” 
The House conferees accepted this amendment. Its purpose is to 
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exempt from the meaning of the surrounding clause those who inci- 
dentally receive discriminatory prices in the routine course of business 
without special solicitation, negotiation, or other arrangement for 
them on the part of the buyer or seller, and who are therefore not 
justly chargeable with knowledge that they are receiving the benefit 
of such discrimination. 

The following provision in the House bill was not contained in the 
Senate amendment: 
and it shall also be unlawful for any person, whether in commerce or not, either 
directly or indirectly, to discriminate in price between different purchasers of 
commodities of like grade and quality where in any section or community and in 
any line of commerce such discrimination may substantially lessen competition 


in commerce among cither sellers or buyers or their competitors or may restrain 
trade or tend to create a monopoly in commerce or any line thereof; 


This was omitted, as the preceding language already covers all dis- 
criminations, both interstate and intrastate, that lie within the limits 
of Federal authority. 

The next difference between the House bill and the Senate amend- 
ment consisted of the addition of a proviso in the Senate amendment 
under which commodities which “are sold for use in further manufac- 
facture and in the production of a new product to be sold to the pub- 
lie’, were exempted from the provisions of the act. ‘The Senate re- 
ceded, and the proviso was stricken from the bill 

The Senate amendment also contained a provision for classification 
of buyers, on which they receded. 

A minor change is the elimination as unnecessary of the words “or 
require’ in the House bill after the word “prevent” in the sentence 
reading: 

That nothing herein contained shall prevent differentials which make only due 
allowance for differencer in the cost of manufacture, sale, or delivery resulting 


from the differing methods or quantities in which such commodities are to such 
purchascrs sold or delivered. 


In the sentence quoted in the foregoing paragraph the words “other 
than brokerage’, which appeared in the Senate amendment imme- 
diately after the word ‘‘cost’’, are eliminated, for the reason that the 
matter of brokerage is dealt with in a subsequent subsection of the bill. 

A clause dealing with market changes was contained in the Senate 
amendment, reading as follows: 
nor differentials which are based exclusively upon recognized changes in the 
market price of the product or products sold: 

This was also omitted, as its subject matter is fully covered in the 
last proviso of subsection (a) in the conference text. 

Both the House bill and the Senate amendment contained a pro- 
vision permitting the Federal Trade Commission, after investigation 
and hearing, to fix and establish quantity limits, above which differ- 
entials based on differences in quantities are not permitted, The 
Senate provision contained a rule for the Commission’s guidance as 
follows: 
where it finds that available purchasers in greater quantitics are so few as to 
render differentials on account thereof unjustly discriminatory or promotive of 
monopoly in any line of commerce; 

The House accepted the Senate provision as preferable. 

The Senate bill contained a further proviso— 


That nothing herein contained shall prevent disc.imination in price in the same 
or different communities made in good faith to meet competition. 
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This language is found in existing law, and in the opinion of the 
conferees is one of the obstacles to enforcement of the present Clayton 
Act. The Senate receded, and the language is stricken. A provision 
relating to the question of meeting competition, intended to operate 
only as a rule of evidence in a proceeding before the Federal Trade 
a is included in subsection (b) in the conference text as 
ollows: 


Provided, however, That,nothing herein contained shall prevent a seller rebutting 
the prima-facie case thugs nade by showing that his lower price or the furnishing 
of services or facilities to any purchaser or purchasers was made in good faith to 


meet an equally low price of a competitor, or the services or fucilitics furnished 
by a competitor. 


SUBSECTION (B) 


Subsection (b) of the Senate amendment, relating to certain ques. 
tions of procedure before the Federal ‘I'rade Commission, was identical 
with subsection (e) of the House bill. In the conference report the 
subsection keeps the designation as subsection (b) which it had in the 
Senate amendment. 


SUBSECTION (C) 


Subsection (c) deals with brokerage. It is the same as subsection 

(b) in the House bill, which in turn is the same as subsection (c) in the 
Senate amendment, except that the words “except for services 
rendered”, as contained in the House bill, do not appear in the Senate 
amendment. In the conference report these words are retained, so 
that, with adjacent language, it reads: 
* * * any allowance or discount in lieu thereof, except for services rendeved 
in connection with the sale or purchase of goods, wares or merchandise, * * * 
With the words of the House bill thus retained, this subsection per. 
mits the payment of compensation by a seller to his broker or agent 
for services actually rendered in his behalf; likewise by a buyer to his 
broker or agent for services in connection with the purchase of goods 
actually rendered in his behalf; but it prohibits the direct or indireut 
payment of brokerage except for such services rendered. It prohibiw 
its allowance by the buyer direct to the seller, or by the seller direvt 
to the buyer; and it prolyibits its payment by either to an agent ur 
intermediary acting in fact for or in behalf, or subject to the direst 
or indirect control, of the other. 


SUBSECTIONS (D) AND (E) 


The House bill dealt in two subsections with both of the majo 
types of abuses in furnishing and paying for advertising, services, and 
facilities. 

Subsection (d) of the House bill prohibited payments by the seller 
to the buyer for such services or facilities when Datarcakn by the 
buyer unless available to all buyers on proportionally equal terms, 
This becomes subsection (d) in the conference text. 

Subsection (c)' of the House bill prohibited the furnishing of any 
services or facilities by a seller to a buyer upon terms not accorded to 
all buyers on proportionally equal terms. This becomes subsectico 
(e) of the conference text. 
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Subsection (e) of the Senate bill set up a new measure of damages 
for violations of the law, whereas the House bill left the damages to 
he determined in accordance with the provisions of the existing 
Clayton Act. The Senate receded. 


SUBSECTION (F) 


Subsection (f) makes it unlawful for any person engaged in com- 
merce knowingly to induce or receive a discrimination in price which 
is prohibited by this section.. This subsection was not contained in 
the House bill, but is the same as subsection (f) in the Senate amend- 
ment, except that the words “or terms of sale” are eliminated to 
harmonize with subsection (a). _ j ane 

The Senate amendment contained a subsection (g) which in effect 
exempted from the operation of the Act sales or purchases of “crude 
mineral products or metals in the form in which they are loaded for 
shipment.” The Senate receded, and this subsection was omitted. 


SECTION 2 


The provisions of section 2 of the House bill were agreed to without 
amendment by the Senate. Relating only to pending rights of action 
and proceedings, and being therefore temporary in purpose, it appears 
in the conference report as section 2 of the bill itself, rather than nS 
part of the amendment to section 2 of the Clayton Act which is pro- 
vided for in section 1 to the present bill. 


SECTION 8 


Subsection (h) of the Senate amendment, which was not contained 
in the House bill, was accepted by the House conferees, and, except 
for the paragraph relating to cooperatives, separately treated in 
section 4 below, appears in the conference report as section 3 of the 
bill itself. It contains the operative and penal provisions of what was 
originally the Borah-Van Nuys bill (S. 4171). While they overlap 
in some respects, they are in no way inconsistent with the provisions 
of the Clayton Act amendment provided for in section 1. Section 3 
authorizes nothing which that amendment prohibits, and takes nothing 
from it. On the contrary, where only civil remedies and liabilities 
attach to violations of the amendment provided in section 1, section 3 
seta up special prohibitions as to the particular offenses therein de- 
scribed and attaches to them also the criminal penalties therein 

rovided. 

; Section 3 also makes it possible for the person subjected to a dis- 
crimination prohibited therein to cause the offender to be prosecuted 
in the Federal court of the district in which such violation is com- 
mitted. 
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SrctTion 4 

Section 4 provides: 

Nothing in this act shall prevent a cooperative association from returnin to 
its members, producers, or consumers, the whole or any part of the net earnings 
or surplus resulting from its trading operations, in proportion to their purchase 
or sales from, to, or through the association. 

Substantially this same provision is found in the House bill as gyb. 
section (g), and in the Senate amendment as a part of subsection (h), 
However, the words “or a cooperative wholesale association from 
returning to its constituent retail members”, which appeared followin 
the word “consumers” in the Senate amendment, have been elim). 
nated. As so modified, this section serves to safeguard producer 
and consumer cooperatives against any charge of violation of the act 
based on their distribution of earnings or surplus among their members 
on a patronage basis. While the bill contains elsewhere no provisions 
express or implied, to the contrary, this section is included as a pre. 
cautionary reservation to protect and encourage the cooperative 
movement. Whether functioning as buyers or sellers, cooperatives 
also share under the bill the guaranties of equal treatment and equal 


opportunity which it seeks to accord to trade and commerce generally, 
Husert UTTERBACK, 
Joun E. MItuer, 
Cuarves F. McLavucatin, 
U. S. Guyer, 
Joun M. Rosston, 
Managers on the part of the House. 





Magc 





ni- 
er 
uct 
ers 
ns 
re- 
ve 
res 
lal 


“ten CoNGRESS } HOUSE OF REPRESENTATIVES | Report 
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PROHIBITION OF PRICE DISCRIMINATIONS 


Marcu 31, 1936.—Committed to the Committee of the Whole House on the 
state of the Union and ordered to be printed 


Mr. Urrersack, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany H. R. 8442) 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 8442) which amends section 2 of the act of October 15, 1914, 
entitled ‘‘An act to supplement existing law against unlawful restraints 
and monopolies and for other purposes”, report the same back favor- 
ably to the House with amendments with the recommendation that, 
as so amended, it do pass. 

The committee amendments are as follows: 

Strike out all after the enacting clause and insert in lieu of the 
language stricken out, the following: 


That section 2 of the Act entitled ‘An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes’”’, approved October 
15, 1914, as amended (U. 8. C., title 15, sec. 13), is amended to read as follows: 

“Sec. 2. (a) That it shall be unlawful for any person engaged in commerce, 
in the course of such commerce, either directly or indirectly, to discriminate in 
price between different purchasers of commodities of like grade and quality, 
where either or any of the purchases involved in such discrimination are in com- 
merce, where such commodities are sold for use, consumption, or resale within 
the United States or any Territory thereof, or the District of Columbia or any 
insular ession or other place under the jurisdiction of the United States, and 
where the effect of such discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce, or to injure, destroy, or 
prevent competition with any person who either grants or receives the benefit of 
such discrimination, or with customers of either of them; and that it shall also 
be unlawful for any person, whether in commerce or not, either directly or indirect- 
ly, to discriminate in price between different purchasers of commodities of like 
grade and quality where in any section or community and in any line of com- 
merce such discrimination may substantially lessen competition in commerce 
among either sellers or buyers or their competitors or may restrain trade or tend 
to create a monopoly in commerce or any line thereof; all subject to the following 
provisions: 

“(1) That nothing herein contained shall poerent or require differentials as 
between purchasers depending solely upon whether they purchase for resale to 
wholesalers, to retailers, or to consumers, or for use in further manufacture; 
for the purpose of such classification of customers as wholesalers or jobbers, or 
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retailers, the character of the selling of the purchaser and not the buying 
determine the classification, and any pure r who, directly or indirectly 
through a subsidiary or affiliated concern or broker, does both a wholesale and 
retail business shall, irrespective of quantity purchased, be classified (1) as 
wholesaler on purchases for sale to retail dealers only, not owned or control] : 
directly or indirectly, by the purchaser; and (2) as a retailer on purchases for sale 
to consumers. 

““(2) That nothing herein contained shall prevent or require differentials which 
make only due allowance for differences in the cost of manufacture, sale, op 
delivery resulting from the differing methods or quantities in which such com. 
modities are to such purchasers sold or delivered: Provided, however, That the 
Federal Trade Commission, after due investigation and hearing to all interested 
parties, following insofar as applicable the procedure and subject to the recourse 
of the courts, provided in section 11 of this Act, may issue an order fixing and 
establishing quantity limits and revising the same as it finds necessary, ag tg 
particular commodities or classes of commodities, and the foregoing shall then 
not be construed to permit differentials based on differences in quantities greater 
than those so fixed and established. 

‘‘(3) That nothing herein contained shall prevent price changes from time to 
time where in response to changing conditions affecting the market for or the 
marketability of the goods concerned, such as but not limited to actual of 
imminent deterioration of perishable goods, obsolescence of seasonal goods, dig. 
tress sales under court process, or sales in good faith in discontinuance of business 
in the goods concerned. 

‘“‘(4) That nothing herein contained shall prevent persons engaged in selli 
goods, wares, or merchandise in commerce from selecting their own customers ip 
bona-fide transactions and not in restraint of trade. 

“(5) That the word ‘price’ as used in this section 2, shall be construed to 
mean the amount received by the vendor After deducting actual freight or cost 
of other transportation, if any, allowed or defrayed by the vendor. 

“(b) That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to pay or grant, or to receive or accept, anything of 
value as a commission, brokerage, or other compensation, or any allowance or 
discount in lieu thereof, except for services rendered in connection with the sale 
or purchase of goods, wares, or merchandise, either to the other party to such 
transaction or to an agent, representative, or other intermediary therein wher 
such intermediary is acting in fact for or in behalf, or is subject to the direct or 
indirect control, of any party to such transaction other than the person by whom 
such compensation is so granted or paid. 

“(c) That it shall be unlawful for any person to discriminate in favor of one 
purchaser against another purchaser or purchasers of a commodity bought for 
resale, with or without processing, by contracting to furnish or furnishing, or by 
contributing to the furnishing of, any services or facilities connected with the 
processing, handling, sale, or offering for sale of such commodity so purchased 
upon terms not accorded to all par pneeses on proportionally equal terms. 

“(d) That it shall be unlawful for any person engaged in commerce to pay or 
contract for the payment of anything of value to or for the benefit of a customer 
of such person in the course of such commerce as compensation or in considers 
tion for any services or facilities furnished by or through such customer in connee 
tion with the processing, handling, sale, or offering for sale of any products or 
commodities manufactured, sold, or offered for sale or such person, unless such 
payment or consideration is available on proportionally eq terms to all other 
customers competing in the distribution of such products or commodities. 

“‘(e) Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price, the burden of rebutting the eee 
facie case thus made by showing justification shall be upon the person c 
with a violation of this section, and unless justification shall be affirmatively 
shown, the Commission is authorized to issue an order terminating the discrimins- 
tion: Provided, however, That nothing herein contained shall prevent a seller 
rebutting the prima-facie case thus made by showing that his lower price to any 
purchaser or purchasers was made in good faith to meet an equally low price ofa 
competitor. 

“ety Nothing in this section shall prevent a cooperative association from returt- 
ing to its members, or a cooperative wholesale association from returning to its 
constitutent retailer members, the whole or any part of the net — resulting 
from its trading operations, in proportion to their purchases or sales from, to, of 
through such associations.”’ 
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Amend the title so as to read: 


To amend section 2 of the Act entitled ‘‘An Act to supplement existing laws 
unlawful restraints and eo and for other purposes’’, approved 
15, 1914, as amended (U. 8. C., title 15, sec. 13), and for other purposes. 


STATEMENT 


eee & tie proposed | islation is to restore, so far as pos- 
sible, equality of opportunity in business by strengthening antitrust 
laws and by protecting trade and commerce against unfair trade 

tices and unlawful price discrimination, and against restraint 
and monopoly for the better protection of consumers, workers, and 
independent producers, manufacturers, merchants, and other busi- 


nessmen. 

To accomplish its purpose, the bill amends and strengthens the 
Clayton Act by prohibiting discriminations in price between pur- 
chasers where such discriminations cannot be shown to be justified by 
differences in the cost of manufacture, sale, or delivery resulting from 
different methods or quantities ig which such commodities are to such 
purchasers sold and delivered. [It also prohibits brokerage allowances 
except for services actually rendered, and advertising and other service 
allowances unless such allowances or services are made available to all 
purchasers on proportionally equal terms.) It strikes at the basing- 
point method of sale, which lessens competition and tends to create a 

onopoly. 
in ved consideration of this bill, your committee has also had 
before it H. R. 4995, H. R. 5062, and H. R. 10486, all dealing with 

ice discrimination and related subjects. Extensive public hearings 
Ore been held, both during this and the last session of Congress. 
It has also had the benefit of hearings conducted by a committee of 
the House on the investigation of the American Retail Federation 
and large-scale buying and selling. Your committee has also had the 
results of the Federal Trade Commission’s several investigations 
and reports, including its investigation of the chain-store problem. 
(S. Doc. No. 4, 74th Cong., 1st sess.) Other sources of material 
for study of this legislation include the N. R. A. codes, and N. R. A. 
code authority hearings; also, studies of independent students and 
economists. 

Your committee is of the opinion that the evidence is overwhelm- 
ing that price discrimination practices exist to such an extent that 
the survival of independent merchants, manufacturers, and other 
businessmen is seriously imperiled and that remedial legislation is 


On page 24 of the Final Report of the Federal Trade Commission 
Report on the Chain-Store Investigation (S. Doc. No. 4, 74th Cong., 
Ist sess.) the following statement appears: 


As shown elsewhere, the ability of the chain store to obtain its goods at lower 
cost than independents and of large chains to obtain goods at lower cost than 
smal] chains is an outstanding feature of the growth and development of chain- 
store merchandising. These lower costs have frequently found expression in the 
form of oe discounts, concessions, or collateral privileges which were not 
available to smaller purchasers. * * * 

A vivid idea of the enormous bargaining power embodied in chain-store pur- 

may be gained from the fact that the Great Atlantic & Pacific Tea Co. 
makes purchases of merchandise amounting to over $800,000,000 annually and 
other large chains make purchases in proportionate amounts. 
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There were interviews with 129 manufacturers in the grocery group, 76 of 
which admitted that preferential treatment in some form was given. Thirty. 
three of the manufacturers interviewed stated positively that threats and coercion 
had been used by chain-store companies to obtain preferential treatment. 


The report continues on page 26: 


There were 88 manufacturers interviewed in the drug group, 36 of which 
admitted that price preferences are given to chains. * * * 

Of the 26 tobacco manufacturers interviewed, 16 admitted that price prefer. 
ences were given by means of extra discounts, rebates, or other allowances, 
Where threats or coercive measures to force discounts and allowances were 
employed, some of the manufacturers yielded rather than risk the consequences 
of their failure to meet the demands of these powerful buying organizations. 


The granting of preferences is not confined to any one line of indus. 
try or distribution. In entering its cease-and-desist order in the 
matter of Goodyear Tire & Rubber Co., Docket 2116, recently, the 
Federal Trade Commission in summarizing its findings of facts stated: 


Pursuant to the terms of these several tire contracts between respondent 
(Goodyear Tire & Rubber Co.) and Sears, Roebuck & Co., respondent has sold 
tires to Sears, Roebuck & Co. at prices substantially lower than it sold tires of 
comparable grade and quality to independent retail tire dealers. This difference 
in sales price has averaged, on four popular sizes of tire casings, from 32 to 40 
percent in 1927; from 33 to 55 percent in 1928; from 35 to 45 percent in 1929: 
from 36 to 46 percent in 1930; from 35 to 50 percent in 1931; from 38 to 48 
percent in 1932; from 35 to 53 percent in 1933. he average gross discrimination 
on these four sizes for the entire period of time from May 1926 to December 
1931 was approximately 40 percent. On other sizes the gross discrimination 
over the entire period varied from 32 to 42 percent. 

The net average sales price discrimination remaining after deductions has 
been made from the dealer prices for discounts and allowances and transportation, 
over the entire period, varied from 29 to 40 percent on eight sizes of tires. The 
total aggregate net discrimination, after making such allowances, amounted to 
approximately $41,000,000, or approximately 26 percent of the net sales price 
to independent dealers on a volume of business comparable to the volume sold 
to Sears, Roebuck & Co. 


The Commission further found as a fact that such discriminatory 
prices were not made to Sears, Roebuck & Co. in good faith to meet 
competition; and also that the Goodyear Tire & Rubber Co. concealed 
the prices and terms at which it was selling tires to Sears, Roebuck 
& Co. from its own sales organization and from the trade generally, 
and at no time did it offer to its own dealers prices on Goodyear brands 
of tires which were comparable to prices at which respondent was 
selling tires of equal or comparable quality to Sears, Roebuck & Co. 

In 1932 the Economists Committee on Anti-Trust Policy made its 
report. This report was signed by over 125 leading American econo- 
mists representing 45 American colleges and universities located in 24 
States and the District of Columbia. Their statement respecting 
antitrust policy was published in the American Economic Review, 
volume 22 (1932), page 467. The statement is as follows, to wit; 

The undersigned as independent students of the subject believe that the 
weakening of the Sherman Antitrust Act would involve consequences of a radical 
nature, inconsistent with the very principles of private industry. The widening 
and extension of the realm of public price fixing in industry and commerce 
resulting from such action must impose an impossible burden upon governmental 
agencies of control and irreparable injury to the political and social, as well as 
economic, interests of the whole ple. Without entering in detail into the 
reasons for these views, we respectfully urge the adoption of an antitrust plank in 
the platform of the party embodying the following propositions and principles: 

1. Opposition to the amendment of the existing antitrust laws in any manner 
that would weaken them as agencies for B rece the policy of free markets 
for industrial products whereby individual and small corporate enterprise may 
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be assured unhindered eee to demonstrate through efficiency, service, 
and low prices to the public, its right to survival in business. 

9. Reaffirmation of the essential principle of fair competition in all lines of 
industry not given over to public price control through commissions; recognition 
that unless there be such public protection the policy of free markets is essential 
to the interests of the great mass of people—the consumers, workers, and multi- 
tudes of independent business men. 

3. Rejection of the assertion made by those seeking to break down the Sherman 
Act, that it makes necessary the development of excessive capacity and wasteful 
overproduction, and the equally false assertion that this was one of the causes of 
the present industrial depression. On the contrary, the most competent 
economic opinion, as well in Europe as in this country, can be cited in support of 
the view that a strong contributing cause of the unparalleled severity of the 
present depression was the greatly increased extent of monopolistic control of 
commodity prices which stimulated financial speculation in the security markets. 
There is growing doubt whether the capitalistic system, whose basic assumption 
is free markets and a free Loy system, can continue to work with an ever- 
widening range of prices fixed or manipulated by monopolies. 

4. Recognition of the antitrust-law legislation has been frequently violated 
with impunity, and has been inadequately enforced throughout much of the 
period since its inception; this has resulted in the control of large areas of the 
industrial field by great combinations and by monopolistic practices having 
neither legal nor economic justification. 

5. Pledge, for the feds of a genuine and effective enforcement of existing laws 
aimed to secure regulated competition, with needed publicity in large corporation 
affairs, and to this end such changes in administrative practices as are needed to 
correct well-recognized evils and to redress the injured right of citizens in their 
business relations. 

6. Pledge of further legislation to remedy widespread evils manifestly resulting 
from the abuse of the corporate fiction, and from the enormous excesses of the 
holding-company device. 


NAMES OF SIGNERS 


Arizona: University of Arizona, E. J. Brown. 

California: Mills College, Glenn E. Hoover; Occidental College, Arthur G. 
Coons, John Parke Young; Pomona College, George S. Burgess, Kenneth Duncan; 
Stanford University, M. K. Bennett, Eliot Jones, Holbrook Working; Universit 
of California (Los Angeles), J. C. Clendenin, Constantine Fannunzio, N. 
Noble, George W. Robins, Marvel N. Stockwell, Gordon 8S. Watkins. 

Colorado: State Agricultural College, D. N. Donaldson, L. A. Moorehouse. 

Connecticut: Trinity College, G. A. Kleene; Wesleyan College, Clyde Olin 
Fisher; Yale University, Winthrop M. Daniels, Clive Day, James Harvey Rogers. 

District of Columbia: The Brookings Institution, C. 0 Hardy. 

Georgia: Emory University, L. E. Campbell, T. J. Canley, M. G. Evans. 

Illinois: Rawleigh Foundation, H. R. Mohat, W. J. Rawleigh; University of 
Chicago, Paul H. Douglas, S. E. Leland, H. A. Millis, 8. H. Nerlove, Henry 
Schultz, Jacob Viner, Chester W. Wright; University of Illinois, E. L. Bogart, 
David Kinle , N. A. Weston. 

Indiana: Indiana State Teachers College, Waldo F. Mitchell. 

Iowa: lowa State College, A. G. Black. 

Massachusetts: Amherst College, Willard L. Thorp; Massachusetts Institute 
of Technology, Carroll W. Doten. 

Michigan: University of Michigan, H. L. Caverly, Z. C. Dickinson, M. Elliott, 
Howard Ellis, Max Handman, W. A. Paton, Shorey Peterson, I. L. Sharfman, 
Fred M. Taylor, V. P. Timoshenka, Leonard Watkins. 

Minnesota: University of Minnesota, Ralph Cassady, George Filipetti, Fred- 
erick B. Garver, Alvin H. Hansen, E. A. Heilmar, Arthur W. Marget, Bruce D. 
Mudgett, Emerson P. Schmidt, J. Warren Stehman. 

Missouri: saaten University, I. Li pincott. 

New Hampshire: Dartmouth College, William A. Carter. 

New Jersey: Dana College, William L. Nunn; Princeton University, J. Douglas 
Brown, Denzel C. Cline, Frank T. DeVyver, Frank H. Dixon, Harold W. Dodds, 
Frank A. Fetter, Frank W. Fetter, Leslie T. Fournier, Stanley E; Howard. 

New Jersey: Princeton Universit , George F. Luthringer, A. M. Melsaac, 
George M. Modlin, Vernon Mund, James G. Smith, Raymond C. Whittionsy. 

New York: Brooklyn Law School, Henry Ward Beer; University of Buffalo, 
Shaw Livermore, Thomas L. Norton, Charles 8S. Tippetts; Columbia University, 
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James C. Bonbright, John Bates Clark, Reavis Cox; New York Universit Ww 
lard E. Atkins, Lewis H. Haney, Walter E. Spahr; New York City, John i. 
James E. Pope; Union College, W. W. Bennett. ’ 
Ohio: Ohio State University, M. B. Hammond, F. E. Held, C. C. Huntj 
Virgil Willit. neton, 
Oklahoma: University of Oklahoma, Arthur B. Adams, Frederick L. R an 
Pennsylvania: Bucknell University, A. B. Biscoe; Haverford College, Bea c 
Barrett, John G. Herndon, Jr., Frank D. Watson; University of ittsburgh 
A. E. Boer, Prentice Dean, George McCabe, Francis Tyson; Swarthmore Co Teh, 
Robert C. Brooks, Herbert F. Fraser; Washington and Jefferson College, C 
Watersdorf. »Q, 
Texas: University of Texas, George W. Stocking. 
Virginia: University of Virginia, A. J. Barlow, Abraham Berglund, E, A. Kin. 
caid, T. R. Snavely, G. T. Staines. 

Washington: University of Washington, S. J. Coon, T. 8. McMahon, 8 H 
Preston, H. E. Smith. rr 
West Virginia: West Virginia University, Arnold W. Johnson, Louis A. Ruf 
E. H. Vickers. ; 

Wisconsin: Lawrence College, M. M. Bober, W. A. McConagha; Public Service 
Commission, E. W. Morehouse; University of Wisconsin, John R. Commons. 


Attention is also directed to the unequivocal pronouncement eop. 
tained in the Democratic national platform of 1932 as follows: 

We advocate strengthening and impartial enforcement of the antitrust lg 
to prevent monopoly and unfair trade practices, and revision thereof for the better 
protection of labor and the small producer and distributor. 

More than 20 years’ exerience and observation with respect to the 
operation of the Clayton Act, together with new methods of trade and 
industrial organization that have since developed, have convineed 
your committee of the shortcomings of existing legislation, and of the 
need for strengthening existing laws and of fitting them more per. 
fectly to the methods and needs of today. This your committee has 
striven to do with a careful regard to the preservation of full freedom 
and sound and honest business methods in all its necessary and pro 
operations; but with a firm resolve not to permit the desire of pny. 
ilege to masquerade under the claim of right. It has been our effort 
to disturb nothing that is essential. 

Its guiding ideal is the preservation of equality of opportunity ss 
far as aoa E to all who are usefully employed in the service of dis | 
tribution and production, taking into consideration their ability and 
equipment to serve the producing and consuming public with éff- 
ciency and the protection of the public from a threat of monopoly or 
oppression in the production and manufacture of the things it needs 
and the distribution of the same fairly and honestly without employ. 
ment of unfair trade practices and unlawful price discrimination. 


Existinae Law 


The basic Federal antitrust Jaw is the Sherman Act, enacted July 
2, 1890. This law was intended to preserve the competitive system 
as our economic order by maintaining the natural flow of trade and 
freedom of competition in interstate commerce. To accomplish its 
purposes, the act outlawed from interstate commerce any concerted 
industrial action in undue restraint of interstate commerce and also 
the misuse of such commerce to create or maintain private monopoly. 

Experience established the fact that the Sherman Act alone was 
inadequate to accomplish its purpose and that additional legislation 
was required to vieah and prevent unfair methods of competition. 
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President Wilson in 1914 sent a special message to Congress on Jan- 
vary 20, expressing his stern opposition to monopolies and to oppres- 


| give monopolistic practices, and recommended the enactment of su 


lemental legislation. Consequently, and acting in accord with the 
ident’s recommendation, Congress enacted the Federal Trade 
Commission Act on September 26, 1914, and shortly thereafter on 
October 15, 1914, enacted the Clayton Act. These acts have been in 
effect for over 21 years. Together with the Sherman Act, they con- 
stitute the existing legislative plan at this time. Aap 
The Commission Act created the Federal Trade Commission and 


| was designed to outlaw all unfair methods of competition from inter- 


state commerce. The Clayton Act addressed itself, in section 2 
thereof, to the problem of price discrimination by providing— 


that it shall be unlawful for any person engaged in commerce in the course of such 
commerce either directly or indirectly to discriminate in price between different 

rs of commodities * * where the effect of such discrimination 
may be to substantially lessen competition or tend to create a monopoly in any 
line of commerce. 


This legislation represented the hope of the Congress at that time. 
The Clayton Act, however, contained the following provisos: 


Provided, That nothing herein contained shall prevess discrimination in price 
between purchasers of commodities on account of differences in the grade, 
ty, or quantity of the commodity sold, or that makes only due allowance 
ins in the cost of selling or transportation, or discrimination in price 
fa the same or different communities made in good faith to meet competition: 
And provided further, That nothing herein contained shall prevent persons en- 
aged i in selling goods, wares, or merchandise in commerce from selecting their 
own customers in bona-fide transactions and not in restraint of trade. 


These provisos have so materially weakened section 2 of that act, 


| which this bill proposes to amend, as to render it inadequate, if not 


almost a nullity. Some of the difficulties of enforcement of this sec- 
tion as it stands are pointed out in the annual report of the Federal 
Trade Commission above referred to, at pages 63 and following. 


ANALYsIS OF THE BILL 
I. GENERAL OBJECT 


The object of the bill briefly stated is to amend section 2 of the 
Clayton het so as'to suppress more effectually discriminations be- 
tween customers of the same seller not supported by sound economic 
differences in their business positions or in the cost of serving them, 
Such discriminations are sometimes effected directly in prices, includ- 
ing terms of sale; and sometimes by separate allowances to favored 
customers for purported services or other considerations which are 
unjustly discriminatory in their result against other customers. The 
bill is accordingly drawn in six lettered subsections, of which the first 
four (a), (b), (c) and (d) contain substantive measures directed at the 
more prevalent forms of discrimination, while the fifth (e) and sixth (f) 
contain added precautionary provisions. 


II, DEFINITIONS 


‘The special definitions of section 1 of the Clayton Act will apply 
without repetition to the terms concerned where they appear in 


bill, since it is designed to become by amendment a part of that act. 
H. Repts., 74—2, vol. 2———-7 








492 AMEND CLAYTON ACT 


Ill. PRICE DISCRIMINATIONS 


Section 2 (a) attacks directly the problem of price discriminat; 
Like present section 2 of the Clayton Act, it contains a general me 
bition against such eg discriminations, from which certain excep. 
tions are then carved. 

Section 2 (a) attaches to competitive relations between a given 
seller and his several customers. It concerns discrimination between 
customers of the same seller. It has nothing to do with fixing prices 
nor does it require the maintenance of any relationship in prices 
charged by a ccmpeting seller. 

Discriminations in excess of sound economic differences between 
the customers concerned, in the treatment accorded them, inyolyg 
generally an element of loss, whether only of the necessary minimym 
of profits or of actual costs, that must be recouped from the business 
of customers not granted them. When granted by a given seller to 
his customers in other States, and denied to those withi 


in the State, 
they involve the use of that interstate commerce to the burden 


inj of the latter. When granted to customers within the State | 


and denied to those beyond, they involve conversely a direct resulti 
burden upon his interstate commerce with the latter. Both are within 
the proper and well-recognized power of Congress to suppress; and the 
following clause, contained in the opening portion of section 2 (a): 

* * * where either or any of the purchases involved in such discrimination are 
incommerce * * * 

is of first importance in extending the protections of this bill against 
the full evil of price discrimination, whether immediately in interstate 
or intrastate commerce, wherever it is of such a character as tends 
directly to burden or affect interstate commerce. 

The next important clause governing the jurisdictional scope of the 
bill is as follows: 

* * * where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who either grants or receives 
the benefit of such discrimination, or with customers of either of them. * * * 

This provision accomplishes a substantial broadening of a similar 
clause now contained in section 2 of the Clayton Act. The existi 
law has in practice been too restrictive in requiring a showing 
general injury to competitive conditions in the line of commerce con- 
cerned, wherens the more ny important concern is in in- 
jury to the competitor victimized the discrimination. Only 
through such injury in fact can the larger, general injury result, 
Through this broadening of the jurisdiction of the act, a more effec. 
tive suppression of such injuries is possible and the more effective 
protection of the public interest at the same time is achieved. 

The specific exemptions carved from section 2 (a) are more par- 
ticularly explained as follows: 


CLASSIFICATION OF PURCHASERS 


Subparagraph (1) permits price differentials depending solely upon 
whether the purchaser buys “for resale to wholesalers, to retailers, or 
to consumers, or for use in further manufacture’, and makes specific 
provision for the classification of customers in those several categories. 
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This exemption is contained by implication in present section 2 of the 
Clayton Act, since it places no limit upon quantity differentials of 
any kind nor upon differentials not affecting general competition. 
Since added restrictions are here imposed in these respects, a separate 
clause safeguarding differentials between different classes of purchasers 
becomes maoeeeney Such differentials, so long as equal treatment is 
required within the class, do not give rise to the competitive evils at 
which the bill is aimed; while to suppress such differentials would 
produce &h unwarranted disturbance of existing habits of trade. 

It should be noted that there is nothing in this exemption to prevent 
consumets when buying cooperatively or otherwise in quantities 
charactetistic of retailers or retailers when buying in quantities char- 
acteristib of wholesalers from being accorded the same prices as those 
dealers papectively so long as their Paice are respectively justified 
within their own class on the basis of differences in cost as required 
by subparagraph (2) noted below. 

Wholesalers frequently find it necessary to supplement existing 
stock by additional purchases in smaller quantities and the above 
exemption, subparagraph (1), permits wholesalers to be accorded 
wholesales prices on these smaller purchases as incident to his business 
without the seller having to accord them at the same time on the whole 
body of purchases in similar quantities on sales direct to retailers. 
This protects the usefulness of the wholesaler in serving retailers 
dependent upon him for their source of supply. 

Differentials between purchasers in each classification as set forth 
in the above exemption must, of course, be justified by differences in 
cost as provided by subparagraph (2) below. 

Whether retailers acting cooperatively in their purchasing activities 
will be classified as wholesalers or retailers will depend naturally upon 
whether their cooperative organization functions as a separate entity 
taking title and reselling it to its retailer members, or merely as repre- 
senting them severally in their dealings direct with the oliiig source 
of supply, but in either case there is nothing in the bill that requires 
prices accorded retailers to be higher than those accorded wholesalers 
or vice versa. 


CO8T DIFFERENTIALS 

Subsection (2) permits: 

* * * differentials which make only due allowance for differences in the cost 
of manufacture, sale, or delivery resulting from the differing methods or quantities 
in which such commodities are to such purchasers sold or delivered * * *. 

This proviso is of great importance, for while it leaves trade and 
industry free from any restriction or impediment to the adoption and 
use of more economic processes of manufacture, methods of sale, and 
nodes of delivery, wheresoever they may be employed in streams of 
production or distribution; it also limits the use of quantity price 
differentials to the sphere of actual cost differences. Otherwise, such 
(ifferentials would become instruments of favor and privilege and 
weapons of competitive oppression. 

In the above exemption the phrase ‘“‘which make only due allow- 
ance”, is carried over from the present act, but as coupled with the 
remainder of the clause, is here extended to limit quantity differen- 
tials to differences in the cost of manufacture, sale, and delivery as 
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rovided in said subsection (2). It marks the zone within which 

ifferentials may be granted. 

The bill neither requires nor compels the granting of discrim} 
tions or differentials of any sort, and the words “or require” are 
expressly inserted in both the above subparagraphs to make that 


clear. It leaves any who wish to do so entirely free to sell to all g | 


the same price regardless of differences in cost, or to grant any differ. 
entials not in excess of such differences. It does not require th, 


| 


— 


differential, if granted, to be the arithmetical equivalent of the | 


difference. It is sufficient that it does not exceed it. 

The following clause from subparagraph (2) should be noted: 

* * * resulting from differing methods or quantities in which such com. 
modities are to such purchasers sold or delivered * * *. 

This limits the differences in cost which may gry price differen. 
tials strictly to those actual differences traceable to the particuls; 
buyer for and against whom the discrimination is granted, to the 
different methods of serving them, and to the different quantities jp 
which they buy. 

But suc diferentials whether they arise in operating or overhead 
cost must, as is plainly stated in the phrase quoted above, be those 
resulting from the differing methods or quantities in which guch 
commodities are to such purchasers sold or delivered. 

This, in its plain meaning, permits differences in overhead where 
they can actually be shown as between the customers or classes of 
customers concerned, but it precludes differentials based on the 
imputation of overhead to particular customers, or the exemption 
of others from it, where such overhead represents facilities or activities 
inseparable from the seller’s business as a whole and not attributable 
to the business of particular customers or of the particular customer 


concerned in the discrimination. It leaves open as a question of © 


fact in each case whether the differences in cost urged in justification 
of a price differential—whether of operating or of overhead costs— 
is of one kind or the other. That is, whether or not it answers the 
above requirements as to differences resulting from differing methods 


or quantities in which such commodities are to such purchasers sold | 


or delivered. 
QUANTITY LIMITS 


The proviso contained in subparagraph (2) permits the Federal 
Trade Commission to fix, as to particular commodities, quanti 
limits beyond which quantity price differentials shall not be per- 
mitted, even when supported by cost differences of the character 
authorized earlier in the paragraph. This proviso rests upon the 
principle that where even an admitted economy is of a character that 


is possible only to a very few units of overshadowing size in a par- | 
ticular trade or industry, it may become in their hands an instrument | 


that lessens competition and that tends to create a monopoly; and 
that in forbidding its use and foregoing its benefits the public is 
merely insuring its freedom from monopoly control. 

A similar limitation has been applied without challenge for nearly 
half a century in the field of transportation in refusing to ¢ 
Oat differentials beyond the car-lot quantity. To apply such 
& 


anket limitation to quantity price differentials in the commodity | 
tield seems at present unwarranted, since similar protection may not | 
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., | pow be needed with reference to all commodities, nor as to some may 


it ever be needed, eee as it does upon such questions of fact 
as the distribution of business in the given line among large and small 
competitors, and the degree to which peculiar economies are tech- 
oroally possible only to those —— of overshadowing size. 
The above proviso commits to the Federal Trade Commission the 
wer to act in the premises as and when the need arises, and to act 
appropriately to the nature of the need, after possessing itself of all 
inent information. It is not designed to confer upon the Com- 
mission carte blanche authority to regulate quantity discounts with- 
out rule or guide, but only to permit it to fix limits in quantities for 
which quantity price differentials may be granted, guided by the 
principle long recognized in antitrust law administration; that the 
economies of mere size do not justify the risk of monopoly. 


MARKET PRICE CHANGES 


Subparagraph (3) exempts price changes “‘in response to changing 
conditions affecting the market for or the marketability of the goods 
concerned, such as, but not limited to, actual or imminent deteriora- 
tions of perishable goods, obsolescence of seasonal goods, distress sales 
under court process or sales in good faith in discontinuance of business 
in the goods concerned”. While it is not believed that the principal 
prohibitions of section 2 (a) apply in any case to such price changes, 
nor has such construction ever been suggested or contended for under 
present section 2, this specific exemption is included as an added pre- 
caution to safeguard the ready disposition of goods characterized by 
fluid market conditions. 


SELECTION OF CUSTOMERS 


Subparagraph (4) embodies an exception retained from the present 
act, permitting the seller to select his customers in bona-fide transac- 
tions and not in restraint of trade. 


DEFINITION OF PRICE 


Subparagraph (5) defines the word ‘“‘price” as used in the bill in the 
following words: 

(5) That the word ‘‘price’’ as used in this section 2 shall be construed to mean 
the amount received by the vendor after deducting actual freight or cost of other 
transportation, if any, allowed or defrayed by the vendor. 

This paragraph defines the word ‘‘price’’ as used in this bill in terms 
of the amount realized by the seller as Sere from the amount 
paid by the buyer. The true price received by the seller being the 
amount left after deducting actual freight or cost of other transporta- 
tion allowed or defrayed by the vendor. 

An increasing number of industries in recent years have adopted 
what is known as the “basing point”, ‘multiple basing point”, and 
“delivered price’ systems under which delivered prices only are 
— by manufacturers and sellers dealing in certain commodities. 

nder these systems, each manufacturer defrays the actual trans- 
portation costs and charges either the railroad freight from some 
arbitrary point or an average zone freight rate. The result is identica! 
delivered prices at any given destination. 
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There are various results of these systems: 

The manufacturers refuse to quote prices f. o. b. their manufactyy. 
ing plants. They charge freight at the railroad rates and then often 
delivery is made by waterway or highway. They thus obtain th 
benefit of what has been spent on public works to the exclusion of 
purchasers and the public. 

Each manufacturer ee his product beyond other ‘“‘competitor’s” 
plants, frequently throughout the country, and allows “competitors” 
to enter his local territory without offering any price concession to 
hold his own high net return area. Each maintains base prices hj 
enough so that he may defray the cost of distant shipments, nie 
public pays the cross-hauling bill. 

Either the manufacturer who sells f. o. b. his plant charges distant 
customers a higher ‘‘price’”’ than local customers when he leaves thg 
former to pay the transportation costs, or the basing point many. 
facturer charges his local customers a higher “‘price’’ than distant 
customers when he pays freight charges to deliver goods to his distant 
customers and accepts from them a substantially lower net rate. 


The former obtains the same monetary consideration from all | 


alike. The latter accepts from many distant buyers a less mone 
return or true price, than from local customers whom he sacrifices to 
join with competitors in avoiding price discrimination. 

As illustrative of the way basing point methods of sale actually 
operate, and as affording good opportunity for study of the effects of 
this system, there is presented below two examples; one taken from 
the cement industry and one from the steel industry: 

The Iowa State Highway Commission on December 5, 1999, 
received bids for 2,000,000 barrels of cement to be delivered at 44 
different destinations in the State of Iowa, to be used in building 
cement highways. There were 20 bidders, consisting of 15 well- 
known cement manufacturing companies and 5 cement dealers. As 
high as 14 and as low as 6 companies submitted bids on furnishing 
the amount of cement designated for the 44 different destinations, 
Those who bid quoted identical delivered prices for each destination 
for which they made bids, with the exception of one company located 
at LaSalle, Ill., which company quoted 5 cents a barrel less than the 
basing point formula price on 3 bids, and quoted higher than the 
basing point formula price on 10 bids, ranging from 2 to 17 cents 
per barrel. 

The first three destinations were located nearest the mill at LaSalle, 
The other 10 locations were on destinations in territory adjacent to 
the mills at Mason City and Gilmore City, lowa. The basing point 
formula price used by bidders was the base price at Mason City, at 
that time $1.30 per barrel, plus railroad freight from Mason City to 
the destination where the cement was to be delivered. The companies 
bidding outside of the mills at Mason City were located in the follow- 
ing cities and towns: 

Gilmore City, Des Moines, Valley Junction, and Davenport, lows; 
Dixon and LaSalle, Ill.; Buffington, Ind.; Louisville and Superior, 
Nebr.; Hannibal, Sugar Lake, and St. Louis, Mo.; Bonner Springs, 
Mildred, and Humboldt, Kans. 

Regardless of the location of the mill, all bids except that of the 
Marquette Cement Manufacturing Co. at La Salle, Ill., were identical 
and all quoted delivered prices. check-up on this entire transaction 
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by the Federal Trade Commission revealed the fact that each company 
bid exactly the same amount, except the Marquette Co. The bids 
were not only identical but in each instance were the exact amount of 
the basing point price at Mason City plus the railroad freight from 
Mason City to destination. The result was that no company except 
the Mason City Mills received the same net or true price for the cement 
sold at these destinations. The system therefore has resulted both in 
rice fixing and in price discrimination. It has destroyed competition 
and has created in effect a cement monopoly throughout that area. 

The following facts are illustrative of the results of the basing-point 
system in the iron and steel industry. The facts herewith submitted 
are contained in the November 1934 report of the Federal Trade 
Commission to the President, with respect to the basing-point 
system in the iron and steel industry. There were 61 bidders scattered 

ughout the entire United States, extending from the Atlantic to 
the Pacific Oceans, that submitted individual bids on lots 354, 355, 
356, und 357 of schedule no. 2840, United States Navy drawings on 
July 20, 1934. The bids were lump-sum bids. For lot 354 there 
were 37 bidders, of whom 23 bid $4,321.28; 8 bid $4,341.29; and 1 
bid $4,365.23. On lot 355 there were also 37 bidders, on which 36 
bid $5,289.69; and 1 bid $5,301.57. On lot 356 there were 54 bidders, 
of whom 52 bid $50,079.15; 1 bid $50,087.27; and 1 bid $50,088.94. 
On lot 357 there were 58 bidders, of whom 55 bid $43,571.20; one 
bid $43,572.64; 1 bid $43,591.20; and 1 bid $43,481.38. 

The names of the companies bidding, the amount of their bids on 
each lot number, the shipping points of the successful bidders, and 
the delivery points, together with items and units of each of said lots 
of schedule 2840, United States Navy drawings, July 20, 1934, to- 
gether with Executive orders, form of bids, together with specifica- 
tions and itemized form for estimates on each item for each of the 
said lots 354, 355, 356, and 357, are all set out in said report of the 
Federal Trade Commission beginning on page 45 and following. 

It should be further noted that under the basing-point system as 
applied in the iron and steel industry, there is practically no competi- 
tion, that price quotations are with very few exceptions delivered 
prices, and are fixed by the base price on a multiple base system rather 
than a single base point system and that in each instance every mill 
or factory or bidder receives a different net price, or true price, for a 
product sold at different destinations. 

It should also be noted that this system of price discrimination has 
resulted in the building up of a practical monopoly in the iron and 
steel industry. In addition thereto, it should also be noted that the 

t cement manufacturing corporation in the United States, to 
wit, the Universal Atlas Cement Co., was organized by the United 
States Steel Corporation which owns and controls over one-half of 
the iron -and steel industry in the United States. With both the 
cement and steel industries controlled by oe monopolies and 
the largest operator in both the iron and steel industry and the cement 
industry owned and controlled by the same interests, we cannot 
expect real competitive conditions between the iron and steel indus- 
try and the cement industry, to say nothing of expecting competitive 
conditions in those industries separately. 

_ The matter of the basing point system in both of these lines of 
industry has been the subject of careful study for some years by the 
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Federal Trade Commission. The following is quoted from the Teport | 


of the Federal Trade Commission to the President with Tespect {) as re 
the basing point system in the iron and steel industry, dated N Ovembe eithe 
1934: form 
* * * In economics, as in medicine, diagnosis is fundamental. The cen 
nosis which the Commission makes is that the basing-point system not Only Der. 8 
mits and encourages price fixing, but that it is price — ‘| ol 
It is price fixing so absolute that purchasing agencies of the Federal Gov, the 1 
are reduced to a position of such helplessness that they literally place each bid ing | =O Ce 
separate capsule, shake them up, and draw one out of a hat. ft is price ® | influ 
rigid that violations of the delivered price are actually penalized at the rate of | 
$10 per ton even on sales to the Federal Government, while fines have been not | 


assessed on sales of as little as a fraction of a ton. It is price fixing g0 gy. 
centered that as the Commission pointed out in its former report, the advantan, 
bestowed by nature on particular sections or communities have been nullified, 

Not only that, but the immense sums invested by Government in im 
the gifts of nature and by private industry in the faith that natural advantagy 
and their improvements would accrue to the benefit of the buyers, fabri 
and consumers of steel as well as the producers, have been in effect largely appr. | 
priated by the eer The basing-point system with its supporting formy, | 
in essence withholds the gifts of nature from consuming classes and monopolize, | 
them in the hands of the producers and sellers of iron and steel. Only aimsgf, | 
blindly selfish character can account for the arbitrary abnormalities and flagrant 
fictions which are inherent in this basing-point system. 

The necessary implication of statements by leaders of the industry is that th | 
basing-point system in steel is a price-fixing system. As an instrument of prig 
fixing, it has the sanction of the code whose provisions make its operation mon 
definite and certain without in any degree lessening its inequities. The inequitie 
of the cram. whether for producer, fabricator, or consumer, arise fundamentally 
out of this fact, that it depends upon artificial and wholly arbitrary arra ty 
in the making of price, rather than upon competition automatically and impe. 
sonally working out into a price accurately reflecting a balancing of supply an 
demand forces * * *. 

Generally speaking, when a price-fixing combination is successful in 
pees. consumption will decrease. The process of holding for a fixed price in th 
ace of decreasing consumption means reduced employment and reduced incom 
for labor. If consumption continues to decrease, a price-fixing system calls {y 
still higher prices in order to protect profits and thus a new cycle of reduced eo. 
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sumption is initiated. to t 
It is a most significant fact that the steel industry was able to show satisf; brol 
profits for the first 6 months of 1934 without operating to more than half iy serv 
producing capacity. * * * i ° 
+ * he situation involves social and economic consequences of fy. | On 
reaching and fundamental import. If the capitalistic system does not functim of ¢ 
as a competitive economy there will be increasing question whether it can or shoul fost 
endure. The real friends of capitalism are those who insist upon preserving iy volt 
competitive character. * * * S 
The above quotations will be found in said Federal Trade Com| pyro 
mission’s Report on pages 35 and following, with respect to th by. 
basing-point system in the iron and steel industry, November 1934. pur 
It would seem that the basing-point method of selling commoditia| gin 
clearly results in unlawful price discrimination, that it results in th} dep 
lessening of competition, and that it tends to create a monopoly.) py; 


In effect, this provision of the bill is designed to put an end to priceds| tg , 
crimination through the medium of the basing-point or delivered-pna| — 4 
system of selling commodities. It will require the use of the f. 0.) 
method of sale. 

IV. BROKERAGE 


Section (b) deals with the abuse of the brokerage function {| giz 
purposes of oppressive discrimination. The true broker sevé| mg 
either as representative of the seller to find him market outlets,a| pay 
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*Teport | ss representative of the buyer to find him sources of supply. In 
PeCt t wither case he pen functions which must otherwise’ be per- 
Vembe | formed by the parties themselves through their own selling or buyi 
ents, with their respective attendant costs. Which meth 
‘he digg. | jg chosen depends presumptively upon which is found more economical 
only pe. | in the particular case; but whichever method is chosen, its cost is 
‘eromey, | the necessary and natural cost of a business function which cannot 
nbidin, | be escaped. It is for this reason that, when free of the coercive 
» | jnfluence of mass buying power, discounts in lieu of brokerage are 
6 rate a | got usually accorded to buyers who deal with the seller direct since 
= such sales — bear instead their appropriate share of the seller’s 
own selling cost. 
lied Among the prevalent modes of discrimination at which this bill is 
mtn directed is the practice of certain large buyers to demand the allow- 
rica ance of brokerage direct to them upon their purchases, or its pay- 
ly app. | ment to an employee, agent, or corporate subsidiary whom they set 
;formih yp in the guise of a broker, and through whom they demand that 
aa | to them be made. But the positions of buyer and seller are b 
| flagrant | nature adverse, and it is a contradiction in terms incompatible with 
| his natural function for an intermediary to claim to be rendering 
that th | gervices for the seller when he is acting in fact for or under the con- 
‘cue trohof the buyer, and no seller can be expected to pay such an inter- 
nequiti | mediary so controlled for such services unless compelled to do so by 
mentally | coercive influences in compromise of his natural interest. Whether 
, «| employed by the buyer in good faith to find a source of supply, or 
) ply a} OY the seller to find a market, the broker so employed discharges a 
_ sound economic function and is entitled to appropriate compensation 
n raisiy | by the one in whose interest he so serves. But to permit its payment 
ice inthe} or allowance where no such service is rendered, where in fact, if a 
“broker”, so labeled, enters the picture at all, it is one whom the 


reed buyer points out to the seller, rather than one who bri the buyer 

. to the seller, would render the section a nullity. The relation of the 
tisfactory | broker to his client is a fiduciary one. To collect from a client for 
n half | services rendered in the interest of a party adverse to him, is a viola- 
sof f | tion of that relationship; and to protect those who deal in the streams 
functin| of commerce against breaches of faith in its relations of trust, is to 
orshowi| foster confidence in its processes and promote its wholesomeness and 
ervingit | volume. 

Section (b) permits the payment of compensation by a seller to his 
le Con-| broker or agent for services actually rendered in his behalf: Likewise 
| to th} by a buyer to his broker or agent for services in connection with the 
i purchase of goods actually rendered in his behalf; but it prohibits the 


direct. or indirect payment of brokerage except for such services ren- 
dered. It prohibits its allowance by the buyer direct to the seller, or 
onopoy.) by the seller direct to the buyer; and it prohibits its payment by either 
rice ds!  t9 an agent or intermediary acting in fact for or in behalf, or subject 


. . 


oa to the Tirect or indirect control, a the other. 


Vv. SPRVICE ALLOWANCES 


‘ _ Still another favored medium for the granting of oppressive dis- 

tion ft | ¢riminations is found in the practice of la buyer customers to de- 

mand, and of their sellers to grant, special allowances in purported 

itlets;*| payment of advertising and other sales-promotional services, which 
49738 O—59-——- 33 
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the customer agrees to render with reference to the seller’s product, 
or sometimes with reference to his business generally. Such an allow. 
ance becomes unjust when the service is not rendered as agreed ana 
paid for, or when, if rendered, the payment is grossly in excess of its 
value, or when in any case the customer is Coden from it equal 
benefit to his own business and is thus enabled to shift to his vendo, 
substantial portions of his own advertising cost, while his smaljp, 
competitor, unable to command such allowances, cannot do so, 

Sections (c) and (d) of the bill address this evil by prohibitin the 
granting of such allowances, either in the form of services or fac; ities 
themselves furnished by the seller to the buyer, or in the form of pay. 
ment for such services or facilities when undertaken by the buyer 
except when accorded or made available to all competing custome, 
on proportionally equal terms. 

he phrase “‘proportionally equal terms’’ is designed to prevent the 
limitation of such allowances to single customers on the ground that 
eae: alone can furnish the services or facilities or other consideration 
in the quantities specified. Where a competitor can furnish them jn 
less quantity, but of the same relative value, he seems entitled, and 
this clause is designed to accord him, the right to a similar allowane 
commensurate with those facilities. To illustrate: Where, as wa 
revealed in the hearings earlier referred to in this report, a manufar. 
turer grants to a particular chain distributor an advertising allowane 
of a stated amount per month per store in which the former’s goods an 
sold, a competing customer with a smaller number of stores, byt 
equally able to furnish the same service per store, and under conditions 
of the same value to the seller, would be entitled to a similar allowances 
on that basis. 

It should be noted, however, that there is nothing in this section 
or elsewhere in the bill to limit or restrict the widespread custom of 
manufacturers and others selling sources of supply to engage and pay 
for exhibit space at trade association exhibitions, or for advertisi 
space in trade-association publications, nor to limit the freedom of 
newspaper or periodical advertising generally, so — as not employed 
in ways calculated to defeat the purposes of this bill. 


VI, PROCEDURE 


Section (e) down to the proviso merely lays down directions with | 


reference to procedure including a statement with respect to burden 


of proof. 
MEETING COMPETITION 


This proviso represents a contraction of an exemption now cor- 


tained in section 2 of the Clayton Act which permits discriminations | 


without limit where made in good faith to meet competition. It 
should be noted that while the seller is permitted to meet local com- 
etition, it does not permit him to cut local prices until his competitor 
1as first offered lower prices, and then he can go no further than to 
neet those prices. If he goes further, he must do so likewise with all 
his other customers, or make himself liable to all of the penalties of 
the act, including treble damages. In other words, the proviso 
rmits the seller to meet the price actually previously offered bys 
ocal competitor. It permits him to go no further. 
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VII. COOPERATIVES 


Section (f) affirms the right of cooperatives to distribute their net 

ings resulting from their trading operations among their members 

on & patronage basis in proportion to their purchases or sales from, to, 

or through such cooperative association. While the bill contains 

dsewhere no provision either express or implied to the contrary, 

this section is added as a precautionary reservation in a spirit of 
encouragement to the cooperative movement. 


CoNncLUSION 


In conclusion, your committee wishes to correct some important 
misapprehensions, and even misrepresentations, that have been 
aoa urged with regard to the probable effect of this bill. There 
is nothing in it to penalize, shackle, or discourage efficiency, or to 
reward inefficiency. There is wee in it to fix prices, or enable the 
fixation of prices; nor to limit the freedom of price movements in 
response to changing market conditions. 

physical economies that are to be found in mass buying and 
distribution, whether by eine chain, voluntary chain, mail-order 
house, department store, or by the cooperative grouping of producers, 
wholesalers, retailers, or distributors—and whether those economies 
are from more orderly processes of manufacture, or from the elimin- 
ation of unnecessary salesmen, unnecessary travel expense, unnecessary 
warehousing, unnecessary truck or other forms of delivery, or other 
such causes—none of them are in the remotest degree disturbed by 
this bill. .Nor does it in any way infringe the seller’s freedom to give 
a part or all of the benefit of the saving so effected to others with 
whom he deals, whether in higher prices paid to the producer from 
whom he buys his raw materials, or in higher wages to thoes who labor 
in production or handling of his goods, or in lower prices to the cus- 
tomer, including the ultimate consumer who buys them. 

It is not believed that the restoration of equality of opportunity in 
business will increase prices to consumers. Unfair trade practices 
and monopolistic methods which in the end destroy competition 
restrain trade, and create rn have never in all history resulted 
in benefit to the public interest. On the contrary, for the most part, 
they have been symbolic of lower wages, longer hours, lower prices 
paid producers, coercion of ree manufacturers, domination 
of that field of industry, and in the end high prices to consumers and 
large profits to the owners. 

“te the design and intent of this bill to strengthen existing anti- 
(rust laws, prevent unfair-price discriminations, and preserve compe- 
tition in interstate commerce. It is believed to be in the interest 
of producer, consumer and distributor. No business institution need 
have any fear of this legislation if it will conduct its business honestly 
and without the use of unfair trade practices, and unjust price dis- 
(riminations. 

In compliance with clause 2a of rule XIII there is printed below, 
litst a comparison of the bill as introduced with existing law, and 
‘econd a comparison of the committee amendment with existing law. 
Present law is in roman, matter proposed to be omitted in black 
brackets, and new matter in italics. 
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H. R. 8442 as Oriainatty INTRODUCED 


Sec. 2. (a) That it shall be unlawful for any person engaged in commeree, in 
the course of such commerce, either directly or indirectly, to discriming: 
price or terms of sale between different purchasers of commodities [which] Of like 
grade and quality, where either or any of the purchases involved in such discriminat; 
are in commerce, and where such commodities are sold for use, consum tion, 
resale within the United States or any Territory thereof or the District o Colum 
bia or any insular possession or other place under the jurisdiction of the United 
States: [where the effect of such discrimination may be to substantially lessen, 
competition or tend to create a monopoly in any line of commerce; 5 
That nothing herein contained shall prevent [discrimination] differential, j, 
[price] prices as between purchasers [of commodities on account of differences 
in the wore quality, or quantity of the commodity sold, or] depending sole} 
upon whether they purchase for resale to wholesalers, to retailers, or to consumers 2 
for use in further manufacture, nor differentials [that makes] which make only due 
allowance for differences in the cost of [selling or transportation, or diseri 
tion in price in the same or different communities athe in good faith to meet 
competition] manufacture, sale, or delivery resulting from the Siferin methods of 
quantities in which such commodities are to such purchasers sold or delivered: Ang 
provided further, That nothing herein contained shall prevent persons engaged in 
selling goods, wares, or merchandise in commerce from selecting their own eyg. 
tomers in bona fide transactions and not in restraint of trade. 

(b) That it shall be unlawful for any person engaged in commerce, in the cours 
of such commerce, to pay or grant, or lo receive or accept, anything of value as a com. 
mission, brokerage, or other compensation to an agent, representative, or other inter. 
mediary in connection with the sale or purchase of goods, wares, or merchandise, 
where such intermediary is acting therein for or in behalf or is subject to the direc 
or indirect control, of any party to such purchase and sale transaction other than the 
person by whom such compensation is so granted or paid. 

(c) That it shall be unlawful for any person engaged in commerce to pay or contrad 
for the payment of anything of value to or for the benefit of a customer of such person 
tn the course of such commerce as compensation or in consideration for any service 
or facilities furnished by or through such customer in connection with the processing 
handling, sale, or offering for sale of any products or commodilies manufactured, 
sold, or offered for sale by such person, mers Se : 

(1) such payment or consideration is offered on proportionally equal terms to all 
other customers competing in the distribution of such products or commodities: o 
unless 

(2) the business, identity, or interests of such customer are in no way ublicly 
associated, by name, reference, allusion, proximity, or otherwise, with or in the furnish- 
ing of such services or facilities, and the consideration paid therefor does not excel 
the fair value of such services or facilities in the localities where furnished. 

(d) For purposes of suit under section 4 of this Act, the measure p eran from 
any violation of this section shall, in the absence of proof of greater damage, be pre- 
sumed to be the unit amount of the prohibited discrimination, payment, or gran 
concerned, multiplied by— . 

(1) the volume of business involved in such violation in case the plaintiff shall be 
in competition with the grantor therein in the distribution of the products or com- 
modities concerned; and 

(2) the volume of plaintiff's business in the respective products and commodities, 
and for the period of time concerned in such violation, in case the plaintiff shall be 
in competition with the grantee therein, or, in cases under paragraph (6) of this 
section, in competition with the intermediary or with the person for or under whos 
control such intermediary shall act therein. 


ComMITTEE AMENDMENT TO H.R. 8442 


Sec. 2. (a) That it shall be unlawful for any person engaged in commerte, in 
the course of such commerce, either directly or indirectly, to discriminate in price 
between different purchasers of commodities [which] of like grade and qualily, 
where either or any of the purchases involved in such discrimination are in commerce, 
where such commodities are sold for use, consumption, or resale within the United 
States or any Territory thereof, or the District of Columbia or any insulat 
possession or other place under the jurisdiction of the United States, and wher 
the effect of such discrimination may be [to] sebatantinlly, to lessen competition 
or tend to create a monopoly in any line of commerce, [: Provided, That nothing 
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perein contained shall prevent discrimination in price between purchasers of con- 

on account of differences in the grade, quality, or quantity of the com- 

modity sold, or that makes only due allowance for differences in the cost of selling 

or transportation, or discrimination in price in the same or different communities 

made in good faith to meet competition: And provided further,] or to injure, 

y, or prevent competition with any person who either grants or receives the 

of such discrimination, or with customers of either of them; and that it shall 

also be unlawful for any person, whether in commerce or not, either directly or indi- 

reclly, to discriminate tn price between different purchasers of commodtties of like 

and quality where in any section or community and in any line of commerce 

such discrimination may substantially lessen competion in commerce among either 

sellers or buyers or their competitors or may restrain trade or tend to create a monopoly 
in commerce or any line thereof; all subject to the following provisions: 

(1) That nothing herein contained shall prevent or require differentials as between 
purchasers depending solely upon whether they purchase for resale to wholesalers, 
to retailers, or to consumers, or for use in i manufacture; for the purpose of 
such classification of customers as wholesalers or jobbers, or retailers, the character 
of the selling of the purchaser and not the buying shall determine the classification, 
and any purchaser who, directly or indirectly, through a subsidiary or affiliated con- 
cern or broker, does both a wholesale and retail business ee of quantity 

, be classified (1) as a wholesaler on purchases for to retail dealers 
only, not owned or contr » directly or indirectly, by the purchaser; and (2) as 
a retailer on purchases for sale to consumers. 

2) That nothing herein contained shall prevent or require differentiale which 
make only due allowance for differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such commodities are to 
such purchasers sold or delivered: Provided, however, That the Federal Trade Commis- 
sion, after due investigation and hearing to all interested parties, following insofar 
as applicable the procedure and subject to the recourse of the courts, provided tn section 
11 of this Act, may issue an order fizing and establishing quantity limits and revising 
the same as it finds necessary, as to particular commodities or classes of commodities, 
and the foregoing shall then not be construed oi differentials based on differ- 
ences in ntilies greater than those so fized and established. 

($) That nothing herein contained s prevent price changes from time to time 
where in response to changing conditions affecting the market for or the marketability 
of the goods concerned, such as but not limited to actual or imminent deterioration of 
perishable goods, obsolescence of seasonal goods, distress sales under court process, 
or sales in good faith in discontinuance of business in the goods concerned. 

(4) That nothing herein contained shall prevent persons engaged in selling 
pots wares, or merchandise in commerce from selecting their own customers in 

fide transactions and not in restraint of trade. 

(6) That the word ‘‘price’’, as used in this section 8, shall be construed to mean 
the amount received by the vendor after deducting actual frieght or cost of other trans- 
portation, if any, allowed or defrayed by the vendor. 

(b) That it s be unlawful for any person engaged in commerce, in the course 
of such commerce, to pay or grant, or to receive or » anything of value as a 
commission, brokerage, or other compensation, or an nce or discount in lieu 
thereof, except for services rendered in connection with the sale or purchase of goods, 
wares, or merchandise, either to the other party to such transaction or to an agent, 
representative, or other intermediary therein where such intermediary is acting in 
fact for or in behalf, or is subject to the direct or indirect control, of any party to such 
transaction other than the person by whom such compensation ts so granted or paid. 

(c) That it shall be unlawful for any person to discriminate in favor of one pur- 
chaser against another purchaser or purchasers of @ commodity bought for resale, 
with or without processing, by contracting to furnish or furnishing, or by contributing 
lo the furnishing of, any services or facilities connected with the processing, handling, 
sale, or offering for sale of such commodity so purchased upon terms not accorded to 
all purchasers on proportionally equal terms. 

(d) That it shall be unlawful for any person engaged in commerce to pau or contract 
for the payment of anything of value to or for the benefit of a customer of such person 
tn the course of such commerce as compensation or in consideration for any services 
or facilities furnished by or through such customer in connection with the processing, 
handling, sale, or offering for sale of any products or commodities manufactured, 
told, or offered for sale by sych person, unless such payment or consideration is 

ible on proportionally equal terms to all other customers competing in the dis- 
tribution of such products or commodities. 
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(e) Upon proof being made, at any hearing on a complaint under this Section — 
that there has been discrimination in price, the burden of rebutting the Prima-facig (41H a 
case thus made by showing justification shall be upon the person charged with a viola. ed Se 
tion of this section, and unless justification shall be allrastionly shown, the Con, || 


mission is authorized to issue an order terminating the discrimination: Proy 
however, That nothing herein contained shall prevent a seller rebutting the prima-facis 
case thus made by showing that his lower price to any purchaser or purchasers was 
made in good faith to meet an equally low price of a competitor. _ 

(f) Nothing in this section s prevent a cooperative association from returning 
to tts members, or a cooperative wholesale association from returning to its constituen; 
retailer members, the whole or any part of the net earnings resulting from its trading 
operations, in proportion to their purchases or sales from, to, or through such associg. 
tton. 


Mr. C1 





| ‘Irn ConcRreEss HOUSE OF REPRESENTATIVES { Rupr. 2287 
od Session Part 2 


PROHIBITION OF PRICE DISCRIMINATIONS 





Apri 8, 1936.—Ordered to be printed 


Mr. Cetuzr, from the Committee on the Judiciary, submitted the 
following 


VIEWS OF THE MINORITY 


[To accompany H. R. 8442] 


Tue Presipent Favors Increasep Nor Srasiuizep Erriciency 


President Roosevelt, in a statement addressed to the Boston 
Conference of Distributors in 1934, said: 


The recovery eae recognizes and accepts the principle that continued 
prosperity is contingent to a large degree on increased efficiency in moving the 
essentials of life from the producer to the consumer. All of us are aware of 
the great pro; that has been made in the field of production. Our distribu- 
tion facilities have ed behind production, it is charged, and the Government 
is now giving serious study to this important problem. 

I am of the opinion that H. R. 8442, commonly called the Patman- 
Utterback-Robinson bill, would fly in the face of the principles 
enunciated by President Roosevelt. This bill if passed would ls 
an ax at the tree of efficiency in the movement of essentials of life 
from producers to the consumer. It would make more difficult 
and arduous the process of distribution of foodstuffs, wearing apparel, 
and everyday items essential to the general public. For these reasons, 
I recommend that this bill should not be passed. 

The majority report erroneously states: 

ioe Srapete cf, thie proposed, lnifslation te to. restore so foe an ble the 
equality. of sapentieatiee io Cestnten y strengthening antitrust laws aed by pro- 
tecting trade and commerce against unfair trade practices and unlawful price 
discrimination, and also nst restraint and monopoly for the better protection of 
consumers, workers, and independent producers, manufacturers, etc. 

To my mind that statement might well read as follows: The purpose 
of this proposed legislation is to destroy as far as possible equality af 
opportunity in business by weakening antitrust laws and by subject- 
ne trade and commerce to uttermost unfair trade practices and unlaw- 

price discriminations. It will tend toward creating monopoly and 
thereby weaken the rights of the consumers, workers, and independent 
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producers, manufacturers, and merchants. It will, above all, ine 
prices and thereby must markedly and most seriously affect to its 
disadvantage the consuming public and lower the standard of liy; 

The decisive factor in connection with this bill is that by a serieg of 
dams placed across the stream of competition its end effect becomes 
exactly what its proponents allege will not be its end effect, either 
because they do not understand the real purposes of the group of 
wholesalers whose attorney wrote the original bill or because they do 
not understand what the bill actually intends to accomplish and do 
not desire to admit the intention, but hope to gain the support of the 
favored groups through its enactment. 

The first dam the bill would erect across the stream of competition 
is hidden within the 17 words here quoted, which circumscri Price 
differentials: 

* * © resulting from differing methods or quantities in which such com. 
modities are to such purchasers sold or delivered * * * (sec. 2(a)(2)). 

Actually these words practically eliminate legitimate ‘quantity dis. 
counts.” Their author is the aforementioned counsel for a up 
interested in the bill. On page 34 of the heari before the Hous 
Judiciary Committee he gives a specific example of what those 17 
words mean, and it is most revealing. According to it, each buyer 
no matter how large his purchases, and no matter how many of the 
seller’s services he does not utilize, must pay for all the services the 
seller elects to have in his business, and can only be allowed a dig. 
count amounting to any savings in cost or service or expenditure his 
order happens to occasion. 

Just consider for a moment what that means in practice. Take the 
case of a typical important seller who maintains & warehouse system; 
a string of sales offices in all the larger cities; a large sales force; an 
elaborate design department; a formidable collection, credit and 
statistical staff; an excellent laboratory; a strong advertising depart. 
ment a pecaing many thousands in general advertising; a compre- 
hensive traffic department and an administrative overhead sufficient 
to represent him at all the conventions and meetings of the trade 
involved. 

Of course, such a manufacturer would have large plant capacity; 
indeed, ray proven he would have excess plant capacity. ¥ 
probably, there would be a slack season in his line during which he 
would ordinarily lay off many men. 

He would be set “p to make and market a run of production result- 
ing from the usual flow of small-lot orders. It is both a well known 
and an amply demonstrated fact that it costs far less to produce al 
order permitting the most effective production arrangements than it 
does to produce a flow of small-lot orders. (Report of the hearings 
before the House Judiciary Committee, p. 89.) ese economies are 
totally aside from and in addition to those resulting from ability to 
dispense with services or facilities necessary for developing and admin- 
istering a flow of small-lot volume. 

Now what bagpens when a large buyer—say a large department 
store, a large mail-order house, or a large chain or a large voluntary 
group made up of many progressive small retailers—comes to 
seller and says: “I havea Att here according to which I want you 
to make a million units exactly like this sample? I will pay cash in 
advance, if you like, and I will take deliveries in the quantities at the 
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most convenient to you, and therefore you can keep a plant 
ing during your slack season, thereby giving men work and spread- 
your overhead thinner. You do not need to tell me about your 
tory, sales organization, advertising, warehousing system, and 
all that know allabout that. It is excellent, but it is for the gener- 
gi small-unit sales field. I do not require any of it. I have my for- 
mula and ee here; I do not require your laboratory and design 
department. have my own warehouses, sales force, my own adver- 
tisements, and my own advertising staff. I merely want to buy your 
uction facilities for a large run, as I would rather do that than 

a factory myself.” 
uppose the seller figures out a fair allowance for those conditions 
and a deal is struck, fair and advantageous to both parties and to the 
blic, which will as a result get the benefits of the economies resulting. 
not that all entirely fair, logical, and good common sense besides? 

But would ‘this bill permit it? It would not. 

Those 17 little weasel words quoted above would prevent it. For 
they mean that the large buyer would have to pay a price carrying a 
proportion of every one of those unused services which the seller 
maintained to handle an entirely different type of sales. Or, to put 
it differently, he can only be allowed what additional expense the 
seller would have been put to in order to obtain the business in addi- 
tion to that he obtains as the result of using all his facilities. Those 
17 words would probably allow no appreciable allowance for quantity 
at all under the circumstances cited. However, if the seller had to 
hire an added inspector because of the order, that might be allowed; 
or if the buyer had come by some — chance from a locality which 
the seller did not ordinarily cover with his sales force, then the expense 


of sending a salesman to him might be allowed, or if he, because of 
gome strange circumstance, supplied his own shipping boxes, that 


might be allowed 
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The various departments, services, and activities which a typical manufacturing business, selling over 
any considerable ares, must maintain in order to handle the usual flow of small-lot business. 


That is certainly a dam from bank to bank of the competitive stream, 
andahighdam. But the proponents of this bill are not satisfied with 
thatdam. They want two more, evidently to be quite sure of their 


The second dam is the provision forcing a seller, if he elects to 
classify customers in the usual way—that is, as wholesalers, buyers 
for further processing, retailers and so on—to do so according to a 
one formula set up in the bill. But this formula prevents his 

ifying large buyers solely according to quantities bought. Of 
course the proponents of the bill cloud the issue by pointing out he 
tan classify according to volume within each classification specified 
by the bill’s formula, but—and it is a very big “‘but’’ for the reason 
above—he then runs into dam no. 1 and really cannot allow 
timate quantity discounts. ; 
_ Dam no. 3 is inserted to stymie the seller who realizes the actual 


mmport of the arbitrary customer classification formula set up in the 
H. Repts., 74-2, vol. 2-8 
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bill and innocently believes he can serve his customers and the con. 
sumer by producing only for quantity buyers selling direct to th, 
consumer. This dam is the provision which authorizes the Feders| 
Trade Commission arbitrarily to fix the differentials which may 
allowed by a manufacturer under such circumstances. Naturally th, 
manufacturer who wrangled the best deal from the Commission would 
get all the business, and then probably would be forced by a redyo. 
tion in his differentials to place himself in the hands of but one] 
buyer, or of two or three noncompeting buyers, if he could find them 
In the meantime, the small manufacturers competing with him no 
doubt would be ruined or restricted to what business they could obtain 
under the classification system prescribed in the bill. The deleterioys 
effect upon those manufacturers thus forced to such an alternative js 
elsewhere set forth herein. 

Thus these three dams placed across the stream of competition by 
this bill very neatly serge to turn the channel of day-in and day-out 
small-lot sales into the hands of the bill’s sponsers, and as well to 
strait jacket the competitive and economical direct-from-maker-to. 
consumer channel. And that is the real intention, the real purpose 
of the bill—a far different purpose, a far different intention, than its 
proponents present to the country. 


THE DELUSION THAT MISLEADS FRIENDS OF THE BILL 


The proponents of the bill are apparently under the delusion that 
sharing tho savings of largo quantity production among all buyer, 
when there are competing buyers with varying volumes of business 
which is the undesirable end toward which the bill is aimed, wil 
result in these savings continuing to reach the consumer. Thorefor 
they will excuse the restrictions they place on production, even once 
they admit them, in the belief that the consumer will still receive 
them. In other words, they would justify the hobbling of mass pro. 
duction and mass distribution on the ground that they have founds 
way to do so without harming the consumer. 

if this belief were sound and possible of realization, there might 
be grounds for serious consideration of the bill. But this belief is 
neither sound nor possible of realization. 

The reason is obvious enough. After leaving the factories, goods 
must flow to the consumer through outlets of varying size and eff- 
ciency, through the hands of men of varying businoss ability, through 
channels of varying cost. This is an unalterable fact. 

To distribute by way of the multimiddleman system, for example, 
costs from 10 to 12 percent more than through the direct-line system. 
To distribute necessitics through a store with a volume of $10,000— 
and 62 percent of the stores in this country sell but $10,000 or less a 
year—costs from 15 to 25 percent more than it does to distribute 
through a store with $100,000 or more in volume. The average sales 
of the 150,000 groceries in this country which are neither joined with 
other small groceries in voluntaries or which are not chain stores or 
large supermarkets, is but $3,300 a year. Naturally a totally insufl- 
cient wage for the owner of such a store amounts to at least $1,000 
or 4 percent of the storoe’s sales alone, otherwise such owner could 
not live, 

It follows that if the savings of mass production are shared amongall 
buyers, that the portion which goes to the consumer through the 
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multimiddleman and small outlet channels—-fully 75 percent of the 
total trade—will not be passed on to the consumer, but will largely 
be absorbed in providing added, and no doubt justified, income to 
wholesale and retail merchants, while any that is passed on will still 

the costs of the most expensive and least economical methods. 
Further, the most economical methods of distribution will have no 
opportunity to pass on the savings resulting from economical produc- 
tion which they now obtain and carry down to the consumer, as they 
will have been leveled off. Hence the consumer will again simply 
pay the piper. — 

Any elimination of the much talked of rebates, allowances, and the 
like will similarly not benefit the consumer. Of course where un- 
earned and unjustified they should be eliminated, and existing law, 
if energetically enforced, makes it possible to eliminate them from 
interstate commerce. But in fact they are earned and justified in 
most instances, even though the services rendered may not have 
been meticuously set forth in actual commercial practice. Further- 
more, they do not amount to a great deal in percentages of the sales 
involved, although they sound large when compared with net profits 
or specific purchases. They rarely exceed 2 percent of the recipient’s 
total sales, and in the case of the largest corporation involved they 
are hardly 1 percent of sales. 

Moreover, ee or unjustified, they have been passed on to the 
consumer. ‘They are, in short, a minor factor and can be controlled 
adequately under existing law. 

This bill would seek to put the business of manufacturers and the 

of distribution into a straight jacket. It would regulate to 
the nth degree. Coming as it does at a time when we are still within 
the throes of the depression, it becomes all the more obnoxious. 

It is axiomatic that some merchants can conduct their establish- 
ments more prudently, efficiently, and economically than their com- 
petitors. This bill would disregard the advantages that attach to 
superior talents. It would try to make equals of unequals. Certainly 
a retail grocer who buys one case of goods costs more to serve than 
one who buys a gross of cases. It costs far more to sell a thousand 
units to, say, a thousand dealers, than to sell the same one thousand 
units to one dealer. A practice as old as the hills—a business law as 
natural as the setting sun—has been to sell more cheaply to the larger 
buyer than to the smaller one. This saving is commonly termed 
“quantity discount.”” The pending bill would place so many restric- 
tions upon “quantity discounts” as to render them meaningless and 
therefore valueless. 


THE CURE IS WORSE THAN THE DISEASE 


I hold no brief for the chain stores. They doubtless have many 
besetting sins. This is undoubtedly true: The efficient chain store 
can undersell the inefficient ee small dealer, particularly 
those small dealers who have stubbornly refused to adopt the more 
modern methods of merchandising, or to join with other small dealers 
in buying jointly. Any efficient independent with up-to-date methods 
need never fear the chain. I repeat, chains are not guiltless. They 
probably deserve some restrictions, and any unfair or predatory 
practices like ‘‘loss leaders” should be outlawed, but certainly we 
should not give vent to our spleen against the chains, if thereby we 
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bring ruin to other distributors and manufacturers, and thus hurt and 
harm the consumer and the laborer. That is what is done by this bill, 
Such a cure may prove worse than the disease. The mere mention of 
chains to some !s like waving a red flag toa bull. They fail to realizg 
that by striking at chains, as in this bill, they involve serious com. 
plications in other directions, 

Whatever new restrictions it may be felt wise to lay upon the 
chains, any unfair or predatory trade practices which it may beg 
desired to curb, can easily be provided for by simply adding specif. 
cations to section 5 of the Federal Trade Commission Act or enforej 
rigorously the present provisions of the Clayton Act and the Fed 
‘Trade Commission Act. I am heartily in favor of such enforcement, 
and as well of specific additional legislation, if it be necessary, that 
will list the restrictions and the unfair or eens practices, so 
as the consumer is not made the victim. But I am earnestly op 
to legislation such as that proposed in this bill, which is obvi 


inimical to the consumer, and intended, under cover of devious but 
innocent appearing wording, to assure profitable business to a tradg 


class regardless of the efficiency of service rendered the consumer, 
THE CONSUMER IS MADE THE GOAT 


The advocates of this bill include many independents unable to 
meet competition which is easily met by their efficient fellow dealers, 
and as well wholesale grocers catering to such small dealers handli 
the basic necessity, food, and asking for unnatural restraints u 
their most efficient competition. They searched high and low w 
they had the N. R. A. for ways and means to the same selfish end, 
They want no restraints on themselves; they want them only applied 
to the other fellow. As John T. Flynn said recently in the New York 
World-Telegram: 

Less Government in business—more Government in business for the other 
fellow—I merely call attention to the fact that if it is just for the Government 
to interfere in business to protect the merchant or manufacturer or other business 
why is it not equally sound for the Government to interfere to protect the con- 
sumer from merchant and manufacturer. 

There is the rub. How will the consumer fare under this bill? 
He will fare illy indeed. Under this bill the housewife will soon find 
out where the shoe pinches. 

Unfortunately, housewives and the consumer generally are not 
organized. Their voice is not articulate. But retail grocers and the 
retail druggists, and the wholesalers catering to them, have banded 
together and have raised a lot of commotion and issued forth reams 
and reams of propaganda in support of this bill, but no thought have 
they given to the consumer. Indeed, the consumer should be the 
main object of our care. : 

ne arold G. Moulton, of the Brookings Institution, recently 
said: 

This bill insofar as it would strike at all those who have heretofore been effee 
tive in reducing prices, to that extent will raise prices. 

Certainly wages generally have not advanced. They have re 
mained, and will remain for some time to come, fairly stationery. 
We in Congress should do all in our power to increase the purch 
power of those fairly stationery wages. This bill will make the 
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’ dollar buy less by increasing prices. This is readily dis- 
cernible by its discouragement of ‘‘quantity discounts.” e dis- 
iributors buying larger quantities and telescoping expensive distrib- 
utive services are able to distribute the essentials of life, as well as 
many of the luxuries of life, at important reductions in price. They 

on to the consumer these savings which they effect by virtue of 
uantity discounts and the elimination of service or entire steps in 
the distributive process unnecessary to the purchaser of necessities. 


ECONOMISTS GUOTED MISLEADINGLY 


The inclusion on pages 4, 5, and 6 of the majority statement of a 
4-year old report by @ group of economists on a question in no way 
concerned with the bill amounts to sophistry. The purpose is obvi- 
ously intended to convey the impression that these economists 
approve of the bill. Most of them emphatically disapprove of this 

The report in question uses a study on antitrust policy and 
monopolies, a matter quite as foreign to the bill as Cheshire cheese. 
We all are opposed to monopolies. Citing this report is misleading 
and dust throwing. More important, however, is the fact that the 

rt referred to actually arose from a fear in 1932 that both major 
itical ee might include in their platforms a pro-monoply 
and that each action might lead to the repeal of the Sherman 
Act. The report which expresses the reaction of a number of eco- 
nomists in regard to the implications of this fear is therefore entirely 
concerned with the Sherman Act (which is not the legislation here 
involved), and its energetic enforcement in order more thoroughly to 
curb monopolistic control. 

Asa matter of fact, the group of economists, in urging the retention 
and enforcement of the Sherman Act, were in principle supporting 
the very objectives which this bill would destroy. Their names are 
used in the majority report, apparently without their permission, 
in such @ way as to indicate they support what they condemn. To 
prevent monopoly they urged the maintenance of free markets, low 
prices, and freedom to enjoy the fruits of efficiency, while this bill 
would restrict competition, hamper the maintenance of free markets, 
and weaken freedom to enjoy the just reward of efficiency. It is in 
fact an amendment to the Clayton Act contrary to the underlying 
spirit of the Sherman Act. 

Contact was established with many of the economists whose names 
were unfairly used. Their resentment was vehement. Their 
opposition to this bill was equally forceful. Here are some of their 
opinions: 

When I signed the report mentioned (the Statement of the Economists’ Com- 
mittee on Antitrust Law Policy) I had reference to control of monopolistic 
action under the Sherman Act and not to this particular piece of legislation. — 
George T. Starnes, associate professor of economics, University of Virginia. 

Have not authorized use of my name as approving Robinson-Patman or Utter- 
back bill and do not approve attempt to restrict free competition embodied 
therein. I do not recall that the Economists’ Committee Report on Antitrust 
Law Policy approved this type of legislation—H. L. Caverly, University of 

, associate professor of economics. 

I ed the Statement of the Economists’ Committee on Antitrust Law 

Policy in 1932 with Sherman Act in mind and in belief that prices of manufactured 


= should be kept as low as payment of appropriate wages permit.—H. A. 
, professor of econcmics, University of Chicago. 
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I favor the Sherman Antitrust Act but am opposed to the Utterback- 
bill and all Government interference with prices, which are based on cost. 

uis H. Haney, professor of economics, New York University. 

In any expression of opinion on antitrust policy, I have not committed m 
to the particulars of House bill 8442; but presumably had in mind the Sh 
Act in si ping the Statement of the Economists’ Committee on Antitrust Law 
Policy.— W. M. Daniels, professor of RSpepostenion, Yale University. 

My signature of the Statement of the Economists’ Committee on Antitrust 
Law Policy gives no one the right to infer that I support any bill or that I favo; 
seat . R. 8442. The reduction of cost of production and distribution isa 

esirable economic end. Legislation that runs counter to such reduction places 
& premium upon inefficiency and is likely to result in exploitation of the ultimate 
users of articles of commerce and industry. Instead of being in accord with sueh 
legislation I am definitely op d to it.—George Filipetti, professor of economic 
and business, University of Minnesota. 

I am emphatically opposed to the Utterback-Patman bill and anything similay 
to it discriminating against the able and efficient retail distributors of the country 
It will tend to destroy healthy competition and not to maintain it. I have never 
given permission * * * to anyone to use my name because of my signature 

ing on the Statement of the Economists’ Committee on Antitrust Law Poli 
_ aoe eee Livermore, associate professor of economics, University of 

uffalo. 

No one is authorized to infer I support H. R. 8442 because in 1932 I signed the 
Statement of the Economists’ Committee on Antitrust Law Policy. I have 

ven no careful study to this bill. My protest of 1932, as evidenced by signing the 

tatement of the Economists’ Committee on Antitrust Law Policy, was directed 
to monopolistic practices of the sort covered by the Sherman Act, and not to 
trade practices involving the chain versus unit stores.—Clyde Olin Fisher, pro. 
feseor of economics, Wesleyan University. 

The use of my name inferring support of the Utterback-Robinson-Patman bil] 
because in 1932 I signed the Statement of the Economists’ Committee on Anti- 
trust Law Policy is unauthorized.—Arthur W. Marget, professor of economics, 
University of Minnesota. 

I wish to say that I am firmly opposed to the Utterback-Robinson-Patman bill, 
known as H. R. 8442, if the version of the bill which I have read is correct. M 
signature as a member of the Economists’ Committee to its Statement on Anth 
trust Law Policy in 1932 is in no sense to be construed as an approval of the 
Utterback-Robinson-Patman bill. I am in opposition both to the aims and 
principles which are embodied in this measure —Tipton R. Snavely, professor 
of economics, University of Virginia. 


Moreover, even a most cursory checking would have shown that 
not only other distinguished economists, but as well Soe 
writers, businessmen, members of the bar, and leaders of lib 
thought are also opposed to the ei underlying the bill. In 
their writings an ares they clearly indicate that they do not 
approve of any legislation that would hinder the consumer receiving 
benefits of fair and free competition, so long as monopolistic or 
predatory practices are not involved. For example: 


Hon. Henry A. Wallace, Secretary of Agriculture: 


Undoubtedly there is a point beyond which labor should not go in sh 
hours and increasing wages just as there is a point beyond which agriculture 
business should not go in holding down production in order to raise prices. 
the contrary, it would seem that if these three great groups would develop a 
concert of interest, they might well center to their mutual advantage on the prob- 
lem of balanced increased production of those things which consumers really 
want at a price which they can afford to pay * * *. 


The Honorable Rexford G. Tugwell, Under Secretary of Commerce: 


There must be such an organization of industry that flows are ne constant, 
that purchasing power is kept equal to our p uctive capacity. nly in this 
way can our complex economic machine be kept going, furnishing services and 
goods toall * *. 

We must not commit ourselves to a — of restriction. We need large 
production and low prices, not low production and high prices, and we ought not 
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to tolerate combinations within or without the Government which violate this 
le * . 
a are must do the same. It must accommodate itself to a dynamic parity, 
redefined as conditions change, but having as its basis the maintenance of pur- 
chasing power for all groups on. — 
We Rave had plenty of opposition from middlemen, from money lenders, from 
rs and all the horde of parasitic handlers who live and thrive on the separ- 
le of producer from consumer. 
If each group possesses the wherewithal to buy what every other group makes 
we shall never have another depression * * *. 


Dr. Mordecai J. B. Ezekiel, economic advisor to the Secretary of 
Agriculture and author of $2,500 a Year. 


Of course, we could seem to be better off by marking up prices still higher. 
But people can’t eat or wear money * * *, 
A small local grocer, with a turnover of only a hundred dollars a week, cannot 
y his rent and other expenses and have any decent income left for himself. 
th 1929, one-quarter of all retail stores did less than one hundred dollars’ business 
a week. If consumers’ buying power were higher, the same stores could handle a 
much larger volume of business with little increase incoste * * *, 


Donald R. Richberg, former Executive Director of the National 
Emergency Council; author of The Rainbow: 


We often observe a competition of large business units which is as effective as 
the competition of thousands of little fellows. Probably no one questions the 
reality of pemgetition between General Motors, Chrysler, and Ford, or between 
Sears, Roebuck and Montgomery Ward, or Coane and Fireststone, or be- 
tween various chain stores. The menace of these giants is immediately to small 
com _— ane eventually to the consumer. A logical policy of government can 
be 8 . , 

tt, under a genuine code of fair competition, the small concern cannot maintain 
as good wages and working conditions and sell as good a product as cheaply as ite 
large competitor—why should the Government, charged with the protection of 
the general welfare, undertake to hold down wages and to hold up prices so that 
the “little fellow” can live at the expense of the consuming public? Disregarding 
the ultimate menace of actual monopoly there is —_ one answer. The preserva- 
tion of inefficiency cannot be made a permanent policy of government. An arti- 
ficial protection of the small independent may justified only in a period of 
emergency because of the demoralizing effect of a multitude of bankruptcies, the 
dislocation of thousands of workers and the pains of reajustment which a sick 
country would find intolerable * * *., 


William Green, president of the American Federation of Labor: 


Direct price * * * controls through legislative action * * * cannot 


prove valid unless used as part of a br system of economic controls including 
maintenance of wages and shortening of hours * * *. 


Henry Ford: 


There is no way to limit competition. It is something that either is or is not. 
Barring competition is only a way of bringing in price fixing, and price fixing is 
not only the refuge of the inefficient man, but also a stone wall across the path of 
Pp Of course, if that goes on under the name of competition it is not 
competition, ‘but racketeering. The competition of quality and service is the 
only thought worthy of the name. * * * When government enters largely 
into industry or distribution, or into any of the elements which go to make up 
our lives, competition is replaced by regulation. * * * Since regulation must 
bar competition, and directly or indirectly fix prices, everything that is obsolete 
will be preserved and nothing that means progress will be allowed. 


Walter Lippmann, the noted writer on economics and current affairs: 


* * * The productive powers of the Nation, its labor and its machinery, 
are checked and clogged because at the price demanded for goods and services 
the supply cannot be sold. Only by making the price of the supply equal to the 
purchasing-power demand can the productive powers be fully utilized. 

_ If this idea could find full acceptance by the American people, their sufferings 
ia this depression would not have been wholly in vain. 
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Stuart Chase, writer and author of Government in Business; 


* * * Big business in retail distribution: Are these companies obstructing 
the flow of goods to the consumer? They are not altogether above 


but on the whole they had better be left alone until the community fade 
superior method * ¢, 


Harold G. Moulton, president of the Brookings Institution: 


The broad highway along which economic progress must be sought is the 
avenue of price reductions. When this road is followed, the benefits of 
logical improvements are automatically conferred upon all divisions of the 


population. Maximum expansion of purchasing power is secured and economie 
equilibrium is maintained. 


Malcolm P. McNair, professor of oe and director of the 
division of research, Harvard Graduate School of Business Admini. 
stration: 


* * * With very few exceptions the large-scale retafl enterprises of today 
are gem 8 the consumer’s battle. Their bargaining power is a wholesoms 
weight in the balance against the monopolistic tendencies of many manufag. 
turers. Congress certeinly will not be serving the consumer’s interest by tipping 
the balance of the scale farther toward the manufacturers’ side. 


Dr. Nathan Isaacs, professor of business law, Harvard Graduate 
School of Business Administration: 


Since the failure (in and out of courts) of the National Recovery Administra. 
tion program, lobbyists and administrators have been busily trying to find ways 
of engrafting on existing Federal legislation that has survived the test of eon. 
stitutionality, clauses calculated to save a part of this National Recovery Admin. 
istration program. Efforte to ease the competitive position of the small inde. 
pendent retailer, notably the grocer and druggist, are ar understandable— 
their particular bete noir being the chain store. The onslaught against the chain 
stores has heretofore been limited to State legislatures, where the prin 
methods has been the use of a discriminatory tax against them. To bring them 
within the scope of the Federal lawmaking power obviously requires a 
of constitutional juggling which might be expected to yield a statute that works 
deviously, that hides its real purpose and is therefore obscure, and that may in 
the end be of doubtful constitutionality. Such a statute is proposed in the 
Robinson-Patman bill * * *%, 


Charles Wesley Dunn, of the New York bar: 


* * * while it is true that the exemption provisos cut down the application 
of ection 2 of the existing Clayton Act accordingly, it is also true that the Com. 
mission has yet, since the Van Camp decision, comprehensively to explore the 
extent to which this section may be enforced to protect small retail grocers, in 
the face of these provisos. Therefore, in considering the question whetharte 
tion 2 ought to be amended, the further question is presented whether this 
section has received the full enforcement available for small retailer protection, 
Apparently the Commission’s complaint against the Goodyear Co. and its recent 


complaint against a razor-blade manufacturer are steps in the direction of this 
enforcement. 


QUANTITY DISCOUNTS 


The bil) seeks to amend the so-called Clayton Act which has been 
on the statute books since 1914, by renerane, price discrimination 
between different purchasers of commodities of like grade and quality 


merely to allowance for specific differences in the method or cost of 
manufacture, sale, or delivery as between purchasers of like quantities, 
unless customers are classified according to an arbitrary rule defining 
wholesalers, sales for further manufacture, and retailers. Not only 
are permissible allowances for quantity sales so restricted, but the 
field affected is not held, as in the case of the Clayton Act, to dise im- 
inations tending to create monopoly or appreciably lessen competition 
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ina line of trade, but is carried down to apply to effects on competition 
in @ community or upon a store in a community. Thus the bill 
to amend the very spirit of the Clayton Act, since it strikes 
the consumers’ proviso from the act. Its spirit and intent is in truth 
and in fact absolutely contrary to the spirit and the intent of the act 
itseeks toamend. Moreover, the Federal Trade Commission is given 
the bill the unbridled power to issue orders fixing and establishing 
quantity limits as to particular commodities or classes of commodities, 
and the Commission is given the unrestrained right to prohibit differ- 
entials based on differences in quantities greater than those it elects 
to fix and establish. Thus the Federal Trade Commission can estab- 
lish.a ceiling—making it high or low as it sees fit—and differentials or 
discounts cannot be made effective beyond that ceiling thus fixed in 
the sole discretion of the Federal Trade Commission, unless expensive 
court procedure reverses the Commission in proceedings under which 
the Commission’s findings as to fact are accepted as final. 

Thus the Federal Trade Commission is given a sweeping right to 
limit quantity discounts according to its own findings. This is a 
very broad and a very unusual power to extend to an administrative 

y, responsible neither to the Congress nor to the President. How 
in practice any organization, much less the Federal Trade Commission, 
would be able sensibly or physically to determine what is “like grade 
and quality” or ‘‘differences in the cost of manufacture, sale, or delive 
resulting from the differing methods or quantities in which suc 
commodities are to such purchasers sold and delivered”’ is quite beyond 
human comprehension. 

It would baffle Athena herself to evaluate the various factors that 
influence production and selling. Then superimpose upon that 
immense problem that of deciding the reasonableness or unreason- 
ableness of the proffered ‘quentty discounts’’, and the task laid in 
the lap of the Commission by this bill becomes no less than super- 
human. Let us take as an example but one article—cotton. I 
understand there are nine Government grades of cotton alone. There 
is Sea Island cotton, Egyptian Pima, Chinese Pima, just to mention 
a few basic classifications. The cotton may be carded or combed; 
there are 101 or so grades depending upon strength of texture and 
finish; it may be bleached, unbleached or mercerized; there are over 
100 methods of weaving. 

The variety of items in the final channels to consumption is simi- 

y so extensive as to likewise demonstrate the absolute impracti- 
cality of the proposed legislation. Sears, Roebuck catalog, for 
example, comprises 48,000 articles. I have instanced the difficulty 
of determining grades and qualities of cotton. That difficulty may- 
hap is present in each of the many raw materials entering into every 
one of the noncotton items among the 48,000 articles in that catalog. 

Price differentials vary according to the service rendered by the 
Wholesaler. For instance, in selling the retailer by way of the whole- 
saler, the manufacturer assumes the risk in buying raw materials and 
fabricatin: fonsie for future demand. He stores up his manufactured 

( pad then attempts to find distribution to the retailers through 

wholesale customers. His goods may remain on his shelves. 
eré may be no demand. He takes his chances. He must be com- 
pensated for these risks. On the other hand, the national distributor, 
such as a large chain, department store, or mail-order house, may go to 
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the manufacturer with a large order for goods to be shipped directly 
to stores or distributing warehouses. There is in such a transaction 
no use for middlemen, brokers, middlemen’s advertising expenses, oy 
middlemen’s sales forces. All these elements greatly affect prices, 
this latter case the buyer renders the services whieh in the former in. 
stance the manufacturer is supplied with through his wholesalers, Jj 
is this shifting of services otherwise expensive to the buyer that 
naturally causes a great legitimate difference in selling prices 
Furthermore, there are different kinds of services rendered by different 
types of wholesalers. There are some wholesalers who perform 4 
complete distributing service for the manufacturer. 

There are mil] agents, there are so-called desk jobbers who hays 
their offices in their hats and who merely write out orders and send 
them to the manufacturers for shipment direct. All of these factors 
cause a wide difference in price, but under this bill those not classified 
as wholesalers could only obtain quantity. Price allowances limited 
to the extra expense involved in selling to them, or making up their 
orders, or delivering their goods, over and above the cost of carryi 
on all the activities of the business from which they brought whether 
or not used by them. However a customer may be classified, it js 
obvious the true cost of selling each, and of producing and delivering 
his order, will vary according to the service and facilities used by each, 
and those variations should be reflected in the price. That would 
not be possible under this bill. Let us take it from the buyer’s point 
of view and consider the different services which the buyer equips to 
discharge in order more efficiently to serve his customers. 

These services replace services which under this bill would hayes 
to be classified arbitrarily if any customer classification were made 
other than purely on the size of orders. In such instance the bill 
would prohibit the allowance to the buyer of a legitimate reflection 
of that part of a classified service actually discharged by him. For 
example, a buyer classified as a retailer under the terms of the bill 
may Tiachanais and at less expense, a part or all of the functions dis- 
charged by a wholesaler. This is the case with mail-order houses and 
the large department stores, which frequently, moreover, pool their 
orders. Under the classification option they would have to be arbi- 
trarily served as retailers. Then any allowance for ee oe 
have to be justified, subject to review by the Federal Trade mmis- 
sion, under the very rigid requirements of the bill’s wording, which 
limits such allowance to the actual differing methods in which 
are made, sold, or delivered for each order. On the other hand, 4 
company arbitrarily classified as a wholesaler simply because it hap- 
pened to be separately incorporated and dealing only with retailers, 
could buy as small a quantity as one-twelfth of a dozen and still be 
allowed full compensation for the complete wholesale function plus 
& profit margin. See page 9 of the majority report, the appropriate 
excerpt from which is as follows. 

Wholesalers frequently find it necessary to supplement oe stock by 
additional —— in small quantities and the above—subparagraph (1)—per 
mits the wholesaler to be aceprded wholesale prices on these smaller pure 
as incident to his business without the seller having to accord them at the same 


time on the whole body of purchaees in similar quantities on sales direct w 
retailers dependent upon him for their source of supply. 


Furthermore, in considering this question of qventity discounts”, 
it must be remembered that in actual commercial practice quotations 
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gre made under a multitude of differing practices and to cover a 
multitude of differing conditions. For example, in large segments 
of distribution the entire sales process culminates not in an actual 
order, but in a mere listing of a price with the large customer, against 
ghich orders for the item are later received, either in large or small 
volume. But it is certain the volume cannot be known when the 
ice is made. Under such conditions, as similarly in many other 
cases, customary trade practice would be totally upset and disor- 
d, and unnecessarily so, by any effort to apply the rule laid 

wn in this bill. ‘ 

Lastly, it 1s most interesting to note the imprimatur of approval 
that the United States Supreme Court placed on “quantity dis- 
counts” in the case of the Sugar Institute, Inc., et af against the 
United States of America, decided March 30, 1936. The lower court 
examined the defendant’s contention that ‘quantity discounts” 
would effect no economies. Chief Justice Hughes, in delivering the 
opinion of the Supreme Court, which, in effect, denounced the prac- 
tice of the Sugar Institute (the defendants), by its failure to grant 
“quantity discounts”, said in part as follows: 

* * * in sales to those who could take deliveries in carload lots direct from 
the pefinery, there were substantial savings ‘‘in delivery, storage, bookkeeping, 
and other incidental expenses”. And as to indirect costs, the court found that 
sales which distribute production more evenly through the year effect substan- 
tial savings to the refiners and that the demand for sugar is elastic, so that en- 

ent of large sales through quantity discounts might reasonably be 
expected to build up total production and thus effect economies. Also that a 
uantity discount to wholesalers selling to manufacturers, as well as to manu- 
acturers buying directly from refiners, might well result in a substantial increase 
in sugar consumption. 
endants contest these economic conclusions. But we are not convinced 
that the findings are contrary to the evidence. Moreover, the limited provision 
of the decree should be regarded. In this relation, the decree enjoins defendants 
from concerted action in ‘‘Preventing, restraining or refusing to grant quantity 
or other discounts where such discounts reflect, effect, or result in economies to 
refiners either in direct or indirect costs.”’ 

Thus, we have this anomalous situation. The proponents of this 
bill frown on “quantity discounts”. The Supreme Court approves 
of “quantity discounts”. 


MONOPOLY NOT INVOLVED 


The allegation that monopoly is involved, or even remotely possible, 
in the distribution field is so obviously unsound that it hardly warrants 
consideration. Yet it is the allegation on which this bill is principally 
justified. The percentage of chain business to the total retail trade 1s 
only 25 percent, certainly far short of monopoly. Moreover, 87 
percent of the chains are small sectional or intrastate chains of 25 
stores or less. Sixteen thousand of the 20,000 chains in the country 
have but 3 stores or less. The large national chains, against which the 
agitation resulting in this bill is practically entirely directed, are but 8 
percent of the total distribution of the country. Certainly monopoly 
cannot be spelled out of that. Even in the grocery field, in which the 
chain development has been most marked, voluntaries, or progressive 
independent storekeepers acting jointly in order to secure quantity 
discounts and other economies, have now as large a volume as the 
corporate chains, and their volume is growing rapidly. These and the 
other independents in the grocery field have now over 60 percent of the 
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trade’s entire volume. Speaking to his fellow grocers assembled ja 
convention, the president of the National Association of Retail Groce, 
said only last June: 

The position of the individual grocer today is sound. 
dspdiiak public demand for distribution a absolute minima een rally, Bla 
serving all the valuable features of our type of distribution. The ind 
retail-grocery business has in the last few years amply demonstrated its 
structible character by its ability to shape itself to successfully meet and absolutely 
Saivadiuide Ot ovéni at & disadvantage; the independant gréaer la bot'eniy GRO 
a ’ 
but is steadily forging ahead. ee tere «hoa surviving 

In the drug wholesale field, to make a comparison in a trade direc 
involved and urging passage of this bill, one concern—McKesson 
& Robbins, Inc.—alone does 30 percent of the trade’s entire volume 
and one association of drug wholesalers—the National Association 
of Wholesale Druggists—loudly proclaims in its prospectus, and 
solicits business from manufacturers thereon, that its members along 
do 80 percent of the entire drug business handled by all the 
wholesalers in the country, and cover 97 Rea of the entire 57,000 
retail drug stores in the United States. Yet no suggestion is heard 
that monopoly exists in the wholesale drug field, while the wholesal 
druggists, along with a group of wholesale grocers, loudly maintain 
that this bill is imperative to check monopoly in the retail field, where 
the chain percentage is in gross, including the 130,000 completely 
sectionalized or localized chain stores with less than 25 stores, not 
over 25 percent of the volume involved, and in terms of national chain 
business in the fields most frequently cited, but 8 percent of national 
distribution. Certainly this is in reality a case of those who might 
actually attain a monopolistic position through organization attempt 
ing to handicap their principal competition. 

So the allegation of monopoly in the retail trade is totally ungus. 
tainable, while the assertion that mass distribution may some day 
become monopolistic amounts, under the circumstances, to the 
type of sophistry. oe might happen, but certainly among all 
the eventualities which might develop, few are less likely ever to 
happen than for the very minor percentage of the trade’s business in 
the fends of mass distributors to expand until it becomes monopolistic, 
Competition is, moreover, keen in the retail field, both among the 
chains themselves and between the chains and the independents. It 
is not a matter of large capital to enter the retail business, and the 
danger of actual monopoly developing is therefore small indeed, 
Certainly, however, to legislate price increases upon the consumer 
with no justification whatsoever except that he may some day find 
himself served by a retail monopoly would not be either reasonable 
or intelligent. If a monopoly ever should develop, moreover, there is 
now on our statute books sufficient law to meet the situation. 


A HUGE BUREAUCRACY SET-UP 


The Federal Trade Commission will be converted into a huge bu- 
reaucracy. How many articles are there erally in commerce? 
This is difficult to answer. The average wholesale pharmaceutical 
concern, @. g., handles 70,000 separate items. A typical department 
store handles over 100,000 items. The average retail druggist alone 
handles 8,000 articles. The only method of visualizing a totality of 
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she number of articles of commerce is to multiply these typical figures 

the scores of lines of endeavor not mentioned. Assume, to be 
conservative, that this total is a quarter of a million. That would 
mean that the Federal Trade Commission would have to emplo 
thousands of experts to pass upon the merits of the tens of thousands 
of controversies that would be thrown upon it. Everyone of the two 
million and over businesses, | eno to be listed in Dun & 
Bradstreet, is a potential litigant before the Federal Trade Commis- 
sion in connection with this bill—not on one item, but on scores, and 
not once a year, but dozens of times. Furthermore, there would be 
imminent danger of harassment to every business of all sorts. In- 
formers would abound everywhere. Unfair competitors would be 
all too anxious and willing to file complaints. 

Mr. H. B. T en, counsel for, and Washington representative 
of, the United Wholesale Grocers Association, and the admitted 
author of the original bill (p. 36 of the hearings before the House 
Judiciary Committee) stated in answer to his own question as to how 
the bill would be enforced: 


Private secrets s..dom remain even as private or as secret as those who treasure 
thm would wish * * * through Eechaveen employees, stray papers, in- 
discreet admissions or the natural or human impulse to confide * * when 
such information indicates a problem of violation, more can then be obtained 
either by the investigatory agencies of the Federal Trade Commission, or the 
power of court subpena "i 

This brings to mind what Ben Franklin once said: ‘“Three men can 
keep a secret if two men die.” In other words, we would have 
eavendropping and snooping run riot, in behalf of a legal inquisition. 
Small and medium-s manufacturers could not affurd to journey 
to Washington or pay the expenses of auditors and attorneys that 
would be required whenever a complaint of discrimination is filed 
with the Federal Trade Commission. 

Furthermore, a rather new and unfortunate note in legal procedure 
isstruck by section 2, subdivision (e) of the bill, which provides that— 

Upon proof being made, at any hearing on a complaint under this section, that 
there has been discrimination in price, the burden of rebutting the prima-facie 
case thus made by showing justification shall be upon the person charged with 
a violation of this section, and unless justification shall be affirmatively shown, 
the Commission is authorized to issue an order terminating the discrimination. 

In other words, the defendant in the proceedings must expulcate 

imself, disavow his liabilit , and prove that he was innocent. This 
changes the age-worn principle that no man is guilty unless proven 
to be so by his accuser. There is no longer even the presumption of 
innocence. We, the members of the Judiciary Committee, should 

, indeed, before we reverse the basic rule of evidence in our 
Gat syotem that the burden of proof is always on the Government 
in the matter of a statutory violation. 

I have naught but Brig respect and high personal regard for 
the members of the Federal Trade Commission. What I say does 
not involve any disparagement in the slightest d of the abilit 
or sincerity of the personnel of the Federal Trade Commission. 
oily wish to emphasize that even they would fail and fall under the 
staggering bureaucracy inherent in this bill. It is well to note some 
of the recent decisions of the United States Supreme Court. Th 
evince a determination to let no occasion pass, no word go unsaid, 
wot only to check any possibility of bureaucratic invasion of the 
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citizens’ rights by boards or commissions (see recent decision J, 
v. Securities and Exchange Commission, handed down Apr. 6, 1938 
but also to admonish Congress to be mightily careful in handli and 
delegating powers reserved to it by the Constitution (see Agri al 
Adjustment Administration case). 


TO REQUIRE THE F. O. B. METHOD OF DELIVERY WOULD SERIOUSLY 
DISLOCATE ALL INDUSTRY 


This bill provides that the word “‘price”’— 


shall be construed to mean the amount received by the vendor after deducting 
ee or cost of other transportation, if any, allowed or defrayed by the 
vi ° 

This is contained in subparagraph no. 5 of section 2. Regardless 
of the merits or demerits of this system of pricing, it must be remem. 
bered that another committee in Congress has been wrestling with 
this problem for some time and is about to report out a bill specifically 
addressed to this problem and based on careful and thorough study 
of its many ramifications. To interject such far-reaching legislation 
into this bill, which has had the benefit of no hearings on the subject 
whatsoever, since this is an entirely new provision, is most ill-advised 
and dangerous. 

I believe the method of pricing this bill would prescribe would have 
most serious and deleterious effects upon industry. It will mean that 
prices to the vendee will vary in accordance with distance and cost of 
transportation from the seat of manufacture or extraction, as in the 
case of coal or other minerals. In other words, all quotations under 
the bill must be f. o. b. manufacturing plants or mines. The freight 
charges and railroad rates or water or highway charges must be super- 
imposed specifically upon the basic price and clearly indicated on all 
invoices. This restriction will localize all industry and manufacturing, 

For example, A manufactures shoes, say in New York City, and B 
manufactures a comparable product in St. Louis. A has been hereto- 
fore profitably selling X, his customer in St. Louis, and has been 
successfully competing with his competitor B, the manufacturer in 
St. Louis. He has been charging X the same price as quoted by B. 
He has done this despite the fact that he has been compelled to pay 
transportation charges from New York to St. Louis. The manu- 
facturing costs of A are partly the result of his enjoying the business 
of X. If A is, under this bill, compelled to superimpose upon his 
price the transportation cost, he will lose the account of X, and B 
wil. get the business and A’s costs will be increased. A ordinarily 
made up the transportation charges for shipping to X by means of 
mass production and other economies. He will be restricted in doing 
this under this bill. The effect therefore will be the following: A 
will be compelled to confine his activities to New York, and B, the 
manufacturer in St. Louis, will be compelled to confine his activities 
to St. Louis. Thousands of businesses will thus become parochial, 
because the circle of customers will be more and more definitely 
delimited. The result will be increases in manufacturing and dis- 
tributing costs and a cutting off from customers of the full benefits 
of mass production and distribution. The consumer again will “ pay 
the piper.”’ 
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gHE BILL WILL HAVE EFFECTS QUITE CONTRARY TO THE WISHES OF 
ITS SPONSORS 


A major objection to the bill is that in actual operation it cannot 
fail to become a death warrant for many small manufacturers. A 
simple a will suffice to make this all-important fact clear. 
Suppose A, B, and C to be three small manufacturers serving both 
mass distributors, like mail-order houses, chains, syndicates, volun- 
tary chains, and department stores, as well as individually owned 
small stores. Once this bill is passed, these three typical small 
manufacturers are at once faced by these alternatives: First, they 
can classify their customers, but if they do this, they will lose the 
large orders which they have been securing from the larger outlets, 
because it will be impossible for them to demonstrate adequate 
differentials under the rigidly restrictive provisions above mentioned 
in connection with differing methods of manufacture, sale, or delivery. 
Their second alternative will be to avail themselves of the quantit 
discount method of pricing, instead of electing the prescribed classi- 
fication of customers. If they elect this alternative, they must justify 
their quantity discounts before the Federal Trade Commission, 
because they will not be able to adequately reflect the savings on the 
large orders under the restrictive wording already referred to. The 
Federal Trade Commission may, after hearings of each individual 
situation, allow A a 10-percent largest-quantity differential, B a 20- 
percent largest-quantity differential, and C a 30-percent largest- 

uantity differential. Of course, the largest quantity business will 
then go to the manufacturer who has been able to secure an authori- 
zation for the largest discount. Suppose that he is manufacturer B. 
He will then take away the business of A first and then of C, if C 
had been able to establish the next lowest discount. If A and C 
had elected to classify customers, they would, of course, then be 
left only with the small-lot trade, and would in consequence be 
seriously crippled, while if they had elected to go into competition 
with B on a purely quantity basis, they would be faced with actual 
extinction. The practical result throughout the small-manufacturing 
field would absolutely be a development of a few manufacturers 
specializing in quantity orders and thereby growing into a position 
to be able to deliver to mass distributors their products constantly 
more cheaply. Not only would their competitors fall by the wayside 
by the score, but the small merchant would be faced by stiffer and 
stiffer competition until he too might be driven out of business, 
because he would have to place his orders with those manufacturers 
who had elected to handle small-lot business, and who would accord- 
ingly have higher operating costs. Therefore, the end result would 
be not only contrary to the avowed purposes of the bill, but extremely 
harmful to many small manufacturers, and probably to many retailers. 
This fact was clearly brought out in testimony before the Senate 
Judiciary Committee by Eugene A. Kingman, appearing for various 
small manufacturers (p. 190 of the original transcript). 

There are two other directions in which the bill would give similar 
headaches to the sponsors of this bill. Whatis to prevent, for example, 
a large company like the Atlantic & Pacific Tea Co. from letting down 
the bars and selling its private brands of coffee and tea and other 
goods, heretofore limited to thyir own stores, to all independent 
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grocers? What is to prevent them from going into actual whole 
saling? This concern is one of the largest coffee roasters in the world 
What is to prevent a large distributor from increasing his ow, 
manufacturing facilities vertically until he directly distributes f 
the factory duor to the consumers’ door? There is certain] today 
no under supply of machinery and factories. There are plenty of 
idle plants and plenty of idle machines with which most distributor 
of standing could enter into actual competition with the type of 
wholesalers who are agitating for this bill. The latter would, to their 
ultimate embarrassment, be confronted with the keenest kind of 
competition, which would as well be to the embarrassment of the 
retailers they serve and the manufacturers from whom they buy, 


MEASURE OF DAMAGES 


The Federal Trade Commission in a report to the Judiciary Com. 
mittee (p. 18) affirms that violators of this bill shall be-- 
subject to the imposition of treble damages under section 4 of the Clayton Agct 
which would remain unamended giving private right of action to all persons, 
These are rather heavy damages as penalties for indulging in com. 
mercial transactions that have been deemed regular and natural for 
hundreds of years. We had better think before we leap. 


FARM ORGANIZATIONS OPPOSE THE BILL 


The mass distributors, such as the chains, mail-order houses, and 
large department stores, distribute a very small proportion of the total 
agricultural production, probably not over 4 percent. But the cit 
dwellers of modest means spend a very heavy percentage of their 
expenditures for products of the farm. Furthermore, the farmer 
spends an important percentage of his expenditures for fabricated 
articles. Therefore, this bill becomes a double-edged sword at the 
farmers’ throats, for it would both raise the price of articles they buy 
and, by reducing the purchasing power of city dwellers, cut down the 
amount that could be spent for their products. Even though mass 
distributors handle but an unimportant fraction of the farmers’ total 
production, they are constantly widening the market for those of their 
products which they can handle. Despite the exceptional specific 


instances which can, of course, be cited in this industry as they can in | 


any other, the total evidence is amply convincing that the mass 
ditributors are useful and profitable customers to the po In some 
imstances they have developed national markets for farm products—a 
popular brand of maple sirup is a case in point—and the hearings on 
this bill show testimony by a produce grower and a manager for 8 
farmers’ cooperative with over a thousand members that dealings 
with chains have been highly satisfactory and eminently fair (p. 118, 
hearings before the House Judiciary Committee). In one instance, 
the witness stated he preferred to deal with chains and that the chains 
were paying him higher prices than his other customers (p. 124, 
hearings before the House Judiciary Committee). At the present 
time the chain industry is proving a valuable ally to the grower ia 
marketing an exceptionally large peach crop. It is noteworthy that 
leading farm organizations have taken occasion, including the National 
Farm anein Federation and the National Cooperative Council, since 
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this bill was substituted for the original bill to appear before the 
hearings on the Senate side on similar bills, since those hearings were 
the only ones then available to them, and publicly recorded their 


| opposition to the bill. 


since | 


BILL DISADVANTAGEOUS TO LABOR 


The worker’s living standard is dependent on the real wages he 
receives, not on the number of dollars in his pay envelope. His real 
wages are determined by the prices he must pay for what he consumes. 
An increase in the price of necessities means a reduction in wages just 
as surely as a cut in weekly pay. Therefore the worker’s welfare is 
dependent on low prices for what he buys and good wages in his pay 
envelope. His standard of living increases during periods of falling 

rices—statistics covering the last 130 years so prove. Mass produc- 
tion at good wages assures the worker a higher standard of living than 
any other combination. This bill would both restrict mass production 
and increase the cost of distribution—a deadly combination insofar 
as the worker is concerned. 

Compulsory adherence by all manufacturers of prices f. o. b. factory 
or place of extraction in case of minerals must localize all manufactur- 
ing. That will beyond question reduce the size of plants because of 
mn. ie! demand for goods. The New York mass producer will be 
limited to the metropolitan area. Chicago manufacturers will be 
limited to the Great Lakes and Illinois area. The St. Louis man to his 
immediate vicinity. The Atlanta manufacturer will be unable to 
compete with his New Orleans rival. The addition of transportation 
charges to the invoice cost will preclude successful bidding for the 
New Orleans market and vice versa. Factory personnel in all indus- 
trial centers will be drastically reduced. Millions will be thrown 
out of employment. Such economic dislocation will be serious. 


EFFECT ON CONSUMER COOPERATIVES 


Cooperatives in America numbering 6,500 have a membership of 
over 2 million individuals. They operate 500 retail stores, 50 whole- 
sale establishments, 1,500 oil-supply stations, and 1,600 farm supply 
houses. There are 900 groups, operating everything from grocery 
shops, restaurants, and bakeries to insurance companies and banking 
institutions. 

The cooperative movement in this country is in its infancy, whereas 
in England and other European countries it has reached mature 
growth. Consumer cooperatives in Europe claim a membership of 
one hundred million, with a capital investment of 450 million dollars. 
One-sixth of Great Britain’s total retail business is done through 
cooperatives. Seven million persons, representing more than one-half 
of all English and Scotch families, are members. 

The keenest kind of competition that the independent merchants, 
and the wholesalers catering to them, will have to meet in the future 
will be from the consumer cooperatives. 

Undoubtedly, the effect of this bill will be to elevate prices to the 
consuming public. This will be the greatest impetus to the creation 
of consumer cooperatives throughout the country. Therefore, the 
independents sponsoring this bill will be “hoist by their own petard.” 

HI. Repts., 74-2, vol. 2——9 
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The majority report (p. 9) states that where retailers act 
tively in their oe activities they will be classified as whole. 
salers or retailers, depending upon “whether their cooperative organi. 
zation functions as a separate entity, taking title and reselling to its 
retailer members, or merely as representing them severally in their 
dealings direct with the selling source of supply.” In other words, in 
order for these cooperative organizations to be given the advantage 
of classifications as wholesalers, they would be compelled to set up 9 
separate corporate firm or entity, which would do the buying from the 
manufacturer, take title to the goods, and then resell to the coopera. 
tives. This involves separate establishments, additional bookkeepi 
audits, legal fees, income-tax returns, and other unnecessary cxpeai 
tures. ile these added expenses might hamper and hinder tem. 
porarily the cooperative movement, nevertheless the increased prices 
to the consuming public, which are inherent in this bill, will be suffi- 
cient inducement for thousands of individuals throughout the country 
to form additional cooperative associations and clubs and thereby add 
to the competitive difficulties of the independent merchants and their 
wholesalers. 

As was stated by Bertram Fowler in the current April issue of 
Scribner’s in an article entitled ‘‘The Masses Go Into Big Business”; 

Whenever a cooperative is set up in the average community, it immediately 
becomes the leading distributo. in the area. * * Most of the large towns 
and States in the Middle West are now hearing of consumer cooperatives. * * * 
In town after town in the Midd:e West, the cooperative station comprines a feed 
mill, a bulk plant for the distribution of gas and oil, a warehouse where the farmer 
buys his feed, seed, fextilizer, fencing, and building materials. The current move 
is toward the setting up of a retail store in connection with each one of these 
cooperative depots. 

For example, the Consumers’ Cooperative Association in North 
Kansas City, with its 300 depots in Kansas, Colorado, and neighboring 
States, is now organizing its own grocery wholesale establishments in 
order to set up a store in connection with each gasoline station and 
feed warehouse. 

More cooperative clubs and associations are inaugurated during 
hard times than in times of prosperity. During depressions, with de- 
creased employment and lessened income, the wage earner must take 
every means to improve his condition. It is then that the cooperative 
makes its strongest appeal to him. 

Most assuredly, if the independents know on what side their bread 
is buttered, they had better pause before they pass this bill. They 
had better take stock of the advance already made of cooperatives 
and refrain from action as rash and foolhardy as encouragement to 
this bill. 

VOLUNTARIES HINDERED 


Retailers have made remarkable progess in meeting chain-store 
competition by pooling their orders to secure quantity advantages and 
other economfes. Such groupings are known as voluntaries. 

In the food field, in which competition has perhaps been most 
severe, the ¥oluntaries now do as large a volume as the national 
chains. The leading voluntaries openly announce that they are able 
to place orders large enough to entitle them to every price advantage 
obtained by the largest corporate chains in America. There are over 
100,000 independent retailers in the grocery field alone acting to 
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gether in voluntaries. In the drug field the voluntaries are already 
important also. 

deed, the voluntaries are probably the answer to chain compe- 
tition which has been developed in the fire of competition itself. It 
has the basic advan of both service to the consumer as preat As 
that supplied by the chains, and as well the strengthening of the in- 
dividu owned store. 

So it becomes most indicative that class legislation, instead of a 
sincere endeavor to aid the small merchant without exploiting the 
consumer, is actually the motive behind this bill, when the majority 
report is found to cr oe specify that the wholesale classification 
provisions of the bill would not apply except to actual businesses 
taking complete title to goods. In other words, exactly as suggested 
above in the case of consumer cooperatives, purchasers—in this 
instance independent retailers—pooling their orders as a voluntary 
could not obtain a wholesale classification unless they actually set 
up a wholesale establishment. 

Why this restriction, unless the purpose of the bill is actually to 
assure privileges to the wholesaler and to shield the multi-middleman 
method of distribution from normal progress and the two new forms 
of efficient competition which are developing? 


INTRASTATE PROVISIONS UNSOUNDLY CONCEIVED 


The provisions of the bill attempting to regulate intrastate dis- 
criminations rest entirely on decisions having to do with railroad 
decisions. Also, it is suggested by sponsors of the bill P 10, majority 
report) that under the power granted by it to the Federal Trade 
Commission, the Commission will limit price differentials on a car- 
load basis since freight rates are so fixed. Railroads are public util- 
ities. Certainly retail stores are not public utilities. Ex-President 
Taft, while a member of the Supreme Court, wrote the decision which 
most clearly establishes the distinctions between public utilities and 
thes enterprises. In that decision, he pointed out that a private 

usiness can only be classed as a public utility when it stands in the 
a of being able to levy extortionate prices from the consumer. 

rtainly the large distributors, such as mail-order houses, chains, 
and department stores, are in no such position or are ever likely to 
get into such a position. Instead, they are in active competition 
one with the other, and besides afford the consumer the lowest prices 
available to him, as the Federal Trade Commission has reported to 
the Senate after a coe investigation of the chain-store business 
costing a million dollars. To reason from decisions dealing with 
railroads to conclusions regarding retail stores is little short of ridicu- 
lous. The small shipper cannot buy a railroad, or join with other 
ae to do so, and often he is limited to a single road. But the 
small retailer can shift his trade to many different suppliers, and he 
can combine his purchases with the purchases of other retailers in a 
voluntary, as the groups of stores acting jointly are called. This 
analogy between public-utility regulation and retail storekeeping is 
far too strained to base serious legislation upon it. Moreover, the 
inclusion of provisions attempting intrastate regulation at least 

allenges the constitutionality of the proposed legislation. 
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THE BILL I8 OF DOUBTFUL CONSTITUTIONALITY 


As was stated in the Schechter Poultry Corporation case (295 U. 8 
495) extraordinary conditions such as an economic crisis may call for 
extraordinary remedies but they cannot create or enlarge constity. 
tional power. We may be in the economic doldrums, That ig no 
justification for the delegation of unlawful power, even to a Federal 

rade Commission. 

‘As in the N. R. A. statute, so here. Congress would transfer to 
another body essential legislative functions. It would abdicate it 
broad powers to the Federal Trade Commission. A careful readi 
of the Schechter case would clearly demonstrate that by this } 
Congress makes an unauthorized and unlawful delegation of its pow- 
ers. Chief Justice Hughes, in reading the majority opinion in the 
Schechter case, said: 

We pointed out in the Panama Company case that the Constitution has 
been regarded as denying to mtg ew the necessary resources of flexibility and 
practicality, which will enable it to perform its function in laying down 
and establishing standards, while leaving to selected instrumentalities the 
of subordinate rules within a imite and the determination of facts to 
which the policy as declared by the legislature is to epply. But we said that the 
constant recognition of the necessity and validity of such provisions, and the 
wide range of administrative authority which has been developed by means of 
them, cannot be allowed to obscure the limitations of the authority o delegate, 
if our constitutional system is to be maintained. 

The prescribed limits and standards laid down in the instant bill 
are no more adequate, clear or definite than in the N. R. A. statute, 
The languege of the one is almost the same as the language of the 
other. e N.R. A. statute e. g. proscribed actions involving “unfair 
competition.” The instant bill bars actions which would “lessen 
competition.” Both phrases are equally indefinite and difficult of 
interpretation. The Court held, in the Schechter case, that even if 
the declared objects and purposes of the N. R. A. statute were clearly 
drawn and fairly detailed, they were yet held insufficient. The objects 
and purposes of the instant bill are less definite and less detailed than 
in the N. R. A. statute. This bill has, most assuredly, woefully in- 
sufficient standards with which to guide the determinations of the 
Federal Trade Commission. 

Mr. Justice Cardozo in the concurring opinion-of Schechter cas 
said that the delegated power must be “canalized within banks that 
keep it from overflowing.” This bill would give the Federal Trade 
Board a roving commission. It does not “canalize’”’ the delegated 
power. The board would have carte blanche to fix prices and terms, 
without let or hindrance. It is a power, quoting the language of 
Mr. Justice Cardozo, “unconfined and vagrant.” It is a power, 
therefore, that must be deemed unwarranted. 

Furthermore, this bill will be an unwarranted interference with 
intrastate commerce. The Supreme Court held in the Schechter case: 

The mere fact that there may be a constant flow of commodities into a State 
does not mean that the flow continues after the property has arrived and has 
become commingled with the mass of property within the Btate and is there held 
solely for local disposition and use. 

Most of the commodities which would be subject to this bill would 
come to permanent rest within a State, there to be resold to whole 
salers, retailers, jobbers and consumers within that State. In the 
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Schechter case, the defendants had trucked their poultry from railroad 
inals to their warehouse in Brooklyn for distribution in Brooklyn. 
The Court held that the interstate transaction in connection with that 
ultry had thus ended. It would be no different in most of the cases 
that would arise under the instant bill. 

Incidentally, it is important to take note of the fact that this bill 
would not only permit the Federal Trade Commission to pass upon 
allegations of lessened competition between lines of commerce as 
heretofore but goes very much further and would permit the Com- 
mission to interject itself into localized and pares intrastate com- 
petitive situations in communities and even to deal with allegations 
that a stores had been injured or hampered in competing with 
their rivals. 

The very recent decision of the United States Supreme Court, in 
the case of the Sugar Institute, Inc., et al. v. U. S. of America, decided 
March 30, 1936, casts further grave doubt on the constitutionality of 
this bill. It approved the very acts which this bill condemns— 
“quantity discounts.” It demands a free and open comy ~’ ition which 
this bill discourages. It said: 
volun action to end abuses and to foster fair competitive opportunities in 
the public interest, may be more effective than legal processes. 

Furthermore, I offer this caution. The instant bill is an amend- 
ment to section 2a of the Clayton Act. Therefore, if this proposed 


| amendment is declared unconstitutional, then the entire section 2a of 


_ the Clayton Act falls. 


SOME QUESTIONS 


The bill speaks of price discrimination. Just how long is a price 
to be fixed or frozen by a transaction? Can there be seasonal fluc- 
tuations? Dr. Nathan Isaacs, professor of business law, Harvard 
Graduate School of Business Administration, asks: 


How far does the freezing extend? Are there to be Nation-wide prices? A 
new expression is introduced into the Robinson-Patman bill: ‘‘differentiation.” 
How closely must situations resemble each other before ‘‘differentiation’’ becomes 
relevant? Does it exist between two grades of the same thing if sold at the same 
price? If sold at different prices? Is it expected that commodities will be com- 
pared with competing commodities—butter with butter substitutes, molasses 


with corn sirup, branded with unbranded goods, advertised milk with un- 
advertised? 


These are very pertinent questions. A close scrutiny of the bill 
leaves one in grave doubt as to the answers. This bill will make 
confusion worse confounded. 

This bill precludes advertising allowances unless they be “‘pro- 
portional’”’—whatever that means (sec. 2 (c) and (d)). theory of 
the sponsors of the bill that practically all advertising allowances 
are fake and have been mere subterfuges. As to this, Dr. Isaacs 
makes this pertinent observation: 


The rule assumes that all advertising allowances are subterfuges. Some of 
them may be. But may not a company that spends millions for advertising its 
freduct enter in good faith into an agreement for window space for its display 

&store? Window — costs money and has a rental value. Not all windows 
are mgd well placed for advertising. Some may be worthless and others worse— 
in other words, actually detrimental to the will of the product occupying a 

Proportional’ space in them. By no means all the persons who e in 
in a product through an advertisement conspicuously placed buy the prod- 
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uct where they first see it. Now it may be that the danger of subterfuge ig gp 
great that advertising in which manufacturer and retailer cooperate should 
abolished, but the proportioning scheme, unless it works as a prohibition, js 4 
compromise that has no merits at all. 


Also on the other hand has this been thought of? 


The indirectness of the method pursued in these bills against chain stores result, 
in the complete and no doubt careful omission of all reference to chain 


Hence chain stores must remain undefined. Nor is size alluded to excepting ao 
far as size is implied in the laws against favoring the quantity buyer and in the 
general expression ‘‘Substantially, etc.’”’ Hence the propositions in these may 
work botn ways. A very small aliowance to the corner grocer for window display 


may entitle the A. & P. to a huge allowance of that sort. 


Thus the very purpose of section 2 (c) and (d) as to ads may be 
defeated. 


UNNATURAL CLASSIFICATIONS 


Section 2, subdivision 1, reads as follows: 


(1) That nothing herein contained shall prevent or require differentials as 
between purchasers depending solely upon whether they purchase for resale to 
wholesalers, to retailers, or to consumers, or for use in further manufacture for 
the purpose of such classification of customers as wholesalers or jobbers, or retajj- 
ers, the character of the selling of the purchaser and not the ws shall deter- 
mine the classification, and any purchaser who, directly or indirect. y through a 
subsidiary or affiliated concern or broker, does both a wholesale and retail busi- 
ness shall, irrespective of quantity purchased, be classified (1) as a wholesaler on 
eon for sale to retail dealers only, not owned or controlled, directly or 

directly, by the purchaser; and (2) as a retailer on purchases for sale to con- 
sumers. 


This presupposes that the seller must trace and follow up his sales 
to ultimate consumption. He assumes the burden of making a proper 
charge. He must know at all times the “character of the saifien of 
the purchaser.” The amount of the purchases is immaterial. Many 
wholesalers are also retailers. Must the seller stand guard and see to 
it that none of his goods bought on the wholesale side of the buyer 
are moved across some invisible line to the retail side of the buyer? 
The seller may act in uttermost good faith and still be yanked down 
to Washington because he failed to keep an eye on his customer and 
failed to see the interchange. Triple mr x are his portion if found 
guilty. Suppose a retailer also does a little manufacturing as most 
retail druggists do. Again the seller will be in a devil of a mess unless 
he charges different prices for the self-same goods sold to the same 
man at the same time. To Mr. Manufacturer he charges less than 
to Mr. Retailer, although both are one. This will require considerable 
prestidigitation. 

A manufacturer of sheet steel and brass products from Brooklyn, 
my town, writes me: 

We sell medicine cabinets and bathroom fixtures. We sell these to the jobber 
and dealer, and we also sell to the contractor and builder direct. The price that 
the builder, or consumer in this case, receives is many times lower than that which 


we quote the jobber because of the quantity purchased by the builder. The builder 
on one operation will give us more business than a jobber will through an entire 


year. 

Yet under this bill he would have to sell to the builder at a hi 
price than to the jobber. That is utterly ridiculous. Such classifica- 
taon is impossible of performance. 


The National Retail Hardware Association writes me under date of 
March 25° 





Where 
acter of t 
fication.” 

But ” 
hecause 1 

A furt 
shall be 
a provisi 
because < 

The a 
to retaile 
municipa 
ernment 
to official 
and not ! 

ice dif 

ice 
vennd 
such wh¢ 
to contr: 

The v 


esumapt 
wan 


sales are 
tically n 
There 


industris 
retail sa 
Under 
ent 

bu: 

et t 
preferen 
Enfor 
hardwal 
contract 
retail se 
erally k 
almost | 
_ 
great p 
night to 


competi 
es 


syndic: 





e 3s 


—“<asc Fa 


T,aoTre ff Ts oa 


emnmr -3~s3 ON = 4 @ 


AMEND CLAYTON ACT 529 


Where such differentials are established, the bill would require that the ‘‘char- 
acter of the selling of the purchaser and not the buying shall determine the classi- 


cation.” 
f But the character of the selling cannot determine wholesaler classification, 
hecause in today’s strife for business there is little adherence to type of selling. 

A further provision is that wholesale price differentials, where established, 
shall be applied only with respect to the wholesaler’s sales to retailers. Such 
a provision would be wholly unworkable and inequitable in the hardware field 
because of the character of the wholesaler’s selling. 

The a hardware wholesaler sells, from his wholesale warehouse, (1) 
to retailers; (2) to industrial plants; (3) to contractors; (4) to institutions; (5) to 
municipal governments; (6) to United States Government branches; (7) to Gov- 
ernment work projects such as W. P. A. projects, C. C. C. camps, etc.; (8) and 
to officials and employees in all these classifications merchandise for personal use 
and not for resale or for further use in manufacture. 

It would be obviously impossible for a manufacturer to allow a wholesaler a 
price differential on lock sets, hinges, nails, or any other commodity where such 
commodities were to be sold to retailers, and then establish a different price which 
such wholesalers should pay for the same commodities where they were to be sold 
to contractors, or to others than retailers. 

The wholesaler would necessarily buy on the basis of prices made on the 
assumption that his selling would be to retailers. But a wholesaler cannot be 
siasaified as such solely on the basis of sales to retailers. 

There are a large number of wholesale firms in the hardware business whose 
sales are mainly to industrial plants, railroads, and the like, and who sell prac- 
tically eames tag retailers. 

There are a large number of retail concerns which have developed a large 
industrial, contractor, and institutional business in addition to their regular 
retail sales to consumers, but which make no sales to other retailers. 

Under the language of the amendment both these types of firms would be 

vented from obtaining the same prices as wholesalers on commodities which 

ey buy and sell in wholesale quantities. 
et the wholesalers who would, because of some sales to retailers, receive 
preferential price treatment are in direct ied with these two types. 

Enforcement of this amended section would destroy hundreds of large retail 
hardware establishments in the United States whose sales to industrial plants, 
contractors and institutions aggregate a much larger volume than their strictly 
retail sales. It would further destroy a large number of business concerns gen- 
erally known in the trade as “distributors” or “‘mill supply houses” which sell 
almost solely to industrial plants. 

In each case where a erential was established and wholesalers would exert 
great pressure to have such steps taken, such concerns would be denied the 
nght to purchase commodities on a basis which would enable them to meet the 
competition of the wholesalers who sell to the same types of customers. 

ese classifications would also destroy wanheanie houses owned solely by 
retailers. There are in the United States a number of wholesale hardware houses 
which are owned by hardware retailers and which serve only those stock-holding 
retailers. 

The language, “* * * (1) as a wholesaler on purchases for sale to retailers 
only, not owned or controlled directly or indirectly, by the purchaser * * *”’ 
would prevent such wholesalers from buying on the same basis as privately owned 
wholesale establishments. 

Yet these dealer-owned wholesale hardware houses have demonstrated their 
ability to distribute hardware commodities at a much lower cost to the ultimate 
consumer than do old-line wholesale establishments. 

Likewise these classifications would prevent, where wholesale price differ- 
entials are established, the grouping of purchases by retailers which effect a 
saving for the manufacturer and therefore result in lower prices to such retailers 
and subsequently to the consumer. 

This practice is general in the hardware trade on many commodities in con- 
nection with which retailers do not require the services of the wholesaler. These 
lower prices enable such retailers (1) to more nearly meet the competition of 
quantity buyers such as syndicate stores, and (2) the competition of regular 
wholesalers in sales to contractors, industrial plants, and the like. * * * 

As amended, it becomes a measure primarily for the protection and preser- 
vation of the wholesaler and would place the hardwace retailer io a more difficult 
Position than he now is. 

It is hardly conceivable that the large purchaser, such as a mail-order house or 
syndicate of stores, will ever be required to pay the same prices for merchandise 
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as does the very smal] retailer. To some extent the quantit hased 
doubtless always govern the prices paid. : hod wil 

The primary hope for preservation of the retailer lies, first, in limité 
quantity prices so they will not become excessive and tend to monopoly. But 
it is equally important that the retailer be left free to attain, as nearly as Possible, 
the same quantity prices allowed these large competitors. 


THE CONSUMER COMES FIRST 


The consumers owe no business a living; laws like the instant ong | 
intended to preserve any business at the expense of the consume | 


will in the end prove harmful. The thrifty consumer, left free to 


decide, will search for and utilize the most efficient and economical | 


methods of distribution. 


Will the bill hurt the consumer? Permit me to refer to a letter | 


from a handkerchief manufacturer. It is typical of many I hays 
received—it is in part as follows: 


* * * The cost of manufacturing handkerchiefs, especially the cheaper 
pide of handkerchiefs, such as are retailed at 2 for 5 cents, or 5 or 10 cents each, 

governed principally by the quantity manufactured at one time. The differ. 
ence in price between manufacturing small quantities of any one number at one 
time and large quantities is quite considerable and unless we recieve the large 
quantities which today we are receiving from the so-called chain stores, and 
mail-order houses, we would either have to reduce the quality in order to come 
within the popular selling prices or we have to increase our prices to our customen, 
which in turn will increase the cost to the ultimate consumer. 


In fact, the independent retailer today orders usually very small quantitia | 
at any one time and demands immediate delivery. This practice either force, | 
the manufacturer to sell his goods to the jobber, who in turn will supply the 

n either | 


small retailer, or the manufacturer will have to carry stock himeelf. 
case the ultimate consumer is the sufferer * *, 

Before Congress enacts legislation of this sort it had better canvass the house. 
wife and the man with the dinner pail as to where their money goes the 
farthest * * *. 

A method of distribution which increases the congumer’s purchasing 
power is as important as a machine which produces commodities more 
economically than hand labor. Therefore, an attempt by legisla 
tion—as in the case of this bill—to hamper an efficient and economical 
system of distribution will meet with the same disaster that would 
result from an effort to limit the effectiveness of a machine which 
for example, produces electric-light bulbs that sell for 10 cents instead 
of $1. 


The primary interest of the pantie, as consumers, in lower prices is 
no more and no less than the Nation’s primary interest in improving 
the standard of living, in stepping up consumptive power, in increas- 
ing employment, in assuring sound prosperity. For lower prices mean 
more units sold, and more units sold mean more employment, and 
more employment means still more units sold—and that is, of conree, 
the road to prosperity. 


sar = 


The multiple-middjeman, or circuitous, method o: distribution. This is the original method, andi) — 


ordinarily the most expensive, 


Distribution has the great responsibility of carrying down to the | 


consumer the prices which the keenest ingenuity and newest equip 
ment of the producers have made possible. A second-rate perform 
ance on the part of distribution may result in unnecessary costs which 
not only rob the consumer of the benefits of manufacturers’ economies, 
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but make it impossible for the consumer to buy the manufacturers’ 
most attractive developments. On the other hand, a more efficient 
method of distribution may, if not handicapped, make it possible for 
consumers to give manufacturers a profitable volume that justifies the 
development of entirely new lines and values. 


Manufacturer's 
Manufacturer wholesale Retailers 


———eESV—_eee ese 


The manufacturer-to-retailer-through-branches method of distribution. Under this method the manu- 
facturer takes over additional functions, and economies may result. This method reduces the number 
of separate factors and may result in economies. 


Ten percent greater effectiveness in distribution can release suffi- 
cient purchasing power to buy all the automobiles produced annually, 

jus all the annual production of cigars, tobacco, and cigarettes. 
On the other hand, a 5-percent handicap on distribution absorbs 
purchasing power equivalent to three times all the jewelry and all the 
confectionery produced in a year. The os interest in con- 
gumers receivin, the benefits of the most effective distributive methods 
is therefore as direct as is the consumers’. 

It follows inescapably that any tendency within distribution to 
restrict competition, or to force prices higher than fair competition 
would establish them, runs directly against the primary interest of the 
public. The restriction of unfair methods of competition, of preda- 
tory practices, is in tk. interest of the consumer and progress toward 
that end warrants encouragement. But legislation or practices which 
instead, by preventing the public from Se its primary interest 
in distribution, reduce the purchasing power of the consumer threaten 
the very foundations of our prosperity. 


Retaller’s wareh 


ouses 
Manufacturer and distributive Retallers 
mechanism 





This is the modern, or telescoped distributive method. Under it the retailer, who is closest t the 
consumers’ preferences, takes over all the distributive functions. Many economies result. 


The legislation proposed in H. R. 8442 strikes directly at the primary 
interest of the public by denying consumers the assurance of obtaining 
the benefits of the lowest prices the most efficient methods and equip- 
ment can bring about under free, but fair, competition. It will, there- 
fore, if enacted, result in reduced consumption, increased unemploy- 
ment, and, finally, in harm to those who most ardently believe it will 
increase their profits. It endeavors to assure 1,700,000 wholesalers 
and retailers greater profit phe at the expense of 127,000,000 
consumers. ‘ practice it will, as a result of increasing prices in order 
to give the 1,700,000 wholesalers and retailers the added dollars they 
seek, reduce the number of units the 127,000,000 consumers can 
oe? distributor and retailer will then have less units to make 
and market, and unemployment will result, causing additional reduc- 
tions in the consumption of units, until the final effect both becomes 
harmful and brings about some new method for giving the consumer 
lower prices. 

This legislation attempts to prevent a manufacturer from passing 
on to the consumer savings in quantity manufacturing. 

This bill should be defeated. 

EMANUEL CBLLER, 
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UNITED STATES OF AMERICA BEFORE FEDERAL TRADE (Coy. 
MISSION 


Docket No. 6640 


In the Matter of The Pure Oil Company,’ a corporation 


INITIAL DECISION 


Robert L. Piper, Hearing Examiner. 

Rufus E. Wilson, Esq.; Ross D. Young, Jr., Esq.; and John B. Clayton, Esq. 
for the Commission. ' 

Howrey & Simon, by William Simon, Esq., of Washington, D.C.; Ben A. Harp. 
er, Esq.; and Robert L. Keeland, Esq.; of Chicago, Illinois, and Vinson, Elking, 
Weems € Searls, of Houston, Texas, for respondent. 


STATEMENT OF THE CASE 


On September 26, 1956, the Federal Trade Commission issued its complaint 
against The Pure Oil Company, a corporation (hereinafter called respondent or 
Pure), charging it with price discrimination in violation of §2(a) of the Clay- 
ton Act (hereinafter called the Clayton Act), 15 U.S.C. 12, et seq., as amended by 
the Robnson-Patman Act, and unfair methods of competition and unfair acts and 
practices in violation of §5 of the Federal Trade Commission Act (hereinafter 
called the Act), 15 U.S.C. 41, et seg. Copies of said complaint together with 
notice of hearing were duly served on respondent. 

The complaint alleges in substance that respondent discriminated in price by 
the sale of its gasoline to some customers at prices substantially lower than the 
prices charged other customers, both in the same area and in different areas, 
and that respondent entered into an agreement with certain of its customer. 
dealers to fix and maintain the retail price at which such customers sold said 
gasoline. Respondent appeared by counsel ard filed an answer admitting the 
corporate, competition and certain of the commerce allegations of the complaint, 
but denying any price discrimination in violation of the Clayton Act or any price. 
fixing agreement in violation of the Act. 

Pursuant to notice, hearings were thereafter held before the undersigned hear- 
ing examiner, duly desiganted by the Commission to hear this proceeding, at 
various times and places from March 19, 1957, to September 12, 1958. 

Both parties were represented by counsel, participated in the hearings and 
afforded full opportunity to be heard, to examine and cross-examine the witnesses, 
to introduce evidence pertinent to the issues, to argue orally upon the record, and 
to file proposed findings of fact, conclusions of law, and orders, together with 
reasons in support thereof. All parties filed proposed findings of fact, conclusions 
of law, and orders, together with reasons in support thereof, and pursuant to 
leave granted presented oral argument thereon. All such findings of fact and 
conclusions of law proposed by parties, respectively, not hereinafter specifically 
found or concluded are herewith specifically rejected.’ 

Upon the entire record in the case and from his observation of the witnesses, 
the undersigned makes the following: 


FINDINGS OF Fact 
I. THE BUSINESS OF RESPONDENT 
The complaint alleged, respondent admitted, and it is found that respondent is 
an Ohio corporation with its principal office and place of business located at 35 
Fast Wacker Drive, Chicago, Illinois. 
Il. INTERSTATE COMMERCE AND COMPETITION 
The complaint alleged, respondent admitted, and it is found that it is now, 


and for several years has been, engaged in the offering for sale, sale and dis- 
tribution of gasoline and other petroleum products in various States of the 


1 Incorrectly. referred to as Pure Oil Company in the caption of the complaint and other 
documents. 
25 U.S.C. § 1007(b). 
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United States, including the city of Birmingham, Alabama, and adjacent terri- 
tories. In the course and conduct of such business, respondent ships or other- 
wise transports its gasoline in tank cars, tankers, pipelines and trucks from its 
different refineries, terminals, and distribtuion points located in various States 
of the United States to retail dealers located in the Birmingham, Alabama, area 
and in various other states of the United States. In the course and conduct of 
this business, respondent is in direct and substantial competition in commerce 
with other corporations, individuals, and partnerships likewise engaged in the 
sale and distribution of gasoline in commerce. 

The record establishes and it is found that respondent’s sales to said retail 
dealers are and have been in the course of commerce, and that there is now 
and has been at all times mentioned herein a continuous stream of trade in com- 
merce of said gasoline and petroleum products between respondent’s refineries, 
terminals, and distribution points and said retail dealers.’ 


Ill. THE UNLAWFUL PRACTICES 
A. The issues 


The complaint contains two counts and three basic issues, primary-line price 
discrimination in violation of the Clayton Act, secondary-line price discrimina- 


tion in violation of the Clayton Act, and price-fixing in violation of the Act. 
They are considered seriatim. 


B. Primary-line price discrimination 


The complaint, as amended by the bill of particulars, alleges that since De- 
cember 29, 1955, respondent discriminated in the sale of its gasoline by selling 
it to certain dealers located in and around Birmingham, Alabama, at prices 
substantially lower than respondent charged other retail purchasers located 
(1) in and around Birmingham, (2) in the State of Alabama, and (3) in other 
states of the United States. The facts are not in substantial dispute, and the 
same circumstances are relied upon to support the alleged primary-line and 
secondary-line price discrimination as well as the alleged price-fixing. Respon- 
dent denied that it had discriminated in price among its dealers, located in the 
Birmingham area, and the record establishes, as will be seen hereinafter, that 
respondent in fact did not discriminate in price among such dealers but charged 
a uniform wholesale price throughout Jefferson County, Alabama, which includes 
the Birmingham area. 

In general respondent sells its gasoline and other products to independent con- 
tractors who operate under the Pure Oil name filling stations either owned by 
them or leased from respondent. During the period in question, respondent had 
dealer contracts with approximately 120 such independent contractors in Jeffer- 
son County. Respondent delivers its gasoline to the filling stations operated by 
such dealers from its bulk plant, and, as is customary in the trade, posts at the 
bulk plant the wholesale price of gasoline, generally referred to as the tank 
wagon price. For the purposes of this decision, respondent is considered what 
is generally referred to in the trade as a major oil company. While there is 
some confusion in the record as to what constitutes a major oil company, in 
general it consists of one which markets a well-known, well-advertised name 
brand of gasoline which enjoys quite wide public acceptance, such as Standard 
Oil, Texas, Gulf, Shell, Sinclair, and others. Respondent’s division manager, 
Mr. Shepard, one of the principal witnesses, conceded that respondent is a major 
oil company as the term is used in the industry. 

In addition to the majors, gasoline is marketed by companies generally re- 
ferred to in the industry as private brand operators whose brand names are 
either not as widely known as the majors or are practically unknown, and whose 
prices are in general below the prevailing area price of major brand gasolines. 
There is a wide divergence among the private brand operators, but in general 
they fall into three categories, which for the purposes of this decision may be 
classified as substantial, medium, and small operators. In general, the private 
brand marketers sell their gasoline through company-operated stations instead 
of stations operated by independent contractors, the practice generally followed 
by the majors. Also, the private brand operators are not integrated companies 
because they purchase their gasoline from other refiners, and operate either as 
wholesalers or retailers, or both. This latter characteristic is not necessarily 





Standard Oil Co. v. F.T.C., 340 U.S. 231 (1951) 
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distinguishing, however, since some of the majors also are not integrated com. 
panies and distribute gasoline purchased from others. Standard Oil of Ken. 
tucky, the leading marketer in the Birmingham area, is one example. 

The record establishes that in the Birmingham area the price differentia] be. 
tween the regular gasolines of the majors and the substantial private brand 9 
erators in normal market periods was generally 2 cents a gallon, with the prices 
of the medium and small private brand operators being even lower. For the 
purposes of this decision, normal market periods mean times when no price dis. 
turbance or price war was taking place. The issue of whether or not there was 
a usual price differential of 2 cents a gallon between the majors and the gyb. 
stantial private brands was the subject of much litigation herein, but the record 
establishes that in normal periods this was the usual and customary differentia) 
in price. In fact, respondent’s 1-cent plan, hereinafter considered, implicitly 
recognizes the fact that 2 cents was the normal and customary differentia), 
Many witnesses called in support of the complaint testified that in normal periods 
the price differential between the majors and the substantial private brands was 
2 cents a gallon on regular gas. 

The 2-cent differential is further evidenced by the fact that after the 1955 
price war, to be considered hereinafter in detail, the prevailing differentia] be. 
tween the posted prices of the major dealers and the private brand operators 
was returned to 2 cents a gallon. This was a normal period following the 
termination of a price war. In addition, the testimony of a number of the 
private brand operators, as well as the proven market effect during the two 
price wars, one in late 1955 and the other in early 1956, demonstrates that the 
normal competitive differential between the majors and the substantial private 
brands was 2 cents per gallon. When the differential became less than that, 
the market was disturbed and substantial gallonage shifted to the majors. When 
the differential exceeded 2 cents, the market was likewise disturbed, gallonage 
shifted to the private brands, the majors reduced their prices to restore the 
usual differential, and further repetition of such increased differential by the 
private brands resulted in a price disturbance or price war. 

Pure’s major oil company competitors in the Birmingham area were Standard, 
Gulf, Texas, Shell, Sinclair, Pan-Am (Standard of Indiana), and Philipps. The 
principal private brand competitors were Direct, Huffstutler-Walters, Mutual, 
Nunis, Republic, Sentell, Spur, Trackside, and Triangle, some of whom were re- 
tailers but not wholesalers, and thus in direct competition with Pure’s dealers 
rather than with Pure. Although Pure is not a nationwide company like Shell, 
Texas, and Gulf, it ranked third in sales in the Birmingham area, ahead of both 
Shell and Texas. Standard of Kentucky and Gulf ranked first and second in 
sales in the area. 

In October of 1955 a drastic price war in gasoline broke out in the Birmingham 
area. On October 20, Mutual, the largest private brand seller in the area, ad- 
vertised gasoline in the local newspaper for sale at 25.9 cents on October 21 and 
22. The prevailing price of regular gasoline of the major dealers at the time 
was 30.9 and 31.9, and the prevailing price of the leading private brands was 
28.9. The record establishes that some few major dealers, both Pure and other- 
wise, regularly posted a price either 1 or a few cents higher than the prevailing 
price of the other major dealers, because of peculiarly advantageous circum- 
stances, such as a neighborhood station with an established clientele not par- 
ticularly price conscious or susceptible to price fluctuations, but in general most 
major dealers posted a competitive price, or the same price as their major dealer 
competitors. 

On October 21 Hudson advertised gasoline for sale on October 22 and 23 at 
the price of 22.9. The actions of Mutual and Hudson precipitated the ensuing 
price war. On October 26 Mutual, Hudson, and Billups posted a price of 23.9, 
and on October 28 Trackside and Spur reduced their prices from 28.9 to 23.9. 
By October 29, the majors had entered the price war and in general, including 
Pure, posted a price of 25.9. Pure’s tank wagon price for regular gasoline was 
26.4 throughout the entire period in question. Instead of reducing its posted 
tank wagon price, Pure granted its dealers a temporary allowance which had the 
same effect. The allowance granted at the opening of the price war in October 
was 4.5 cents, reducing the net price to 21.9, so that the dealers were operating 
on a gross margin of 4 cents a gallon during the price war period. The record 
establishes that in normal periods their margin was 5 or more cents per gallon. 

The price war continued to rage throughout November and December with the 
posted prices of the major dealers within 1 or 2 cents of the private brand oper- 
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ators, and a continual decline in prices. By December 3 most of the major deal- 
ers were posting a price of 23.9 and the private brand operators, 22.9 and 21.9. 
pure and the other majors had increased their temporary allowance to the deal- 
ers to 6.5, thus maintaining their 4-cent margin at the 23.9 price. Many of the 
private brand operators were selling either at, or slightly above or below, their 
wholesale cost. These prices continued until December 28. On December 27, a 
mingham newspaper reported that the price war was ending the following day 
and that the major dealers would post 29.9. True to prediction, on December 
98 or 29 the majority of major dealers posted a price of 29.9 and the prevailing 
price of the private brands became 27.9. 

During the October-December price war, the share of the majors of the total 
gallonage in Jefferson County increased substantially, while that of the private 
prand operators declined correspondingly. The particular statistics will be con- 
sidered hereinafter. Pure’s share of the gallonage sold in Jefferson County 
increased substantially in November but reverted in December to approximately 
the same share as Pure had in October, during most of which month the market 
was normal and there was no price war. Pure’s officials decided, because its 
competitive position or share of the Birmingham market had improved during 
the price war when many of its dealers frequently were posting prices within 
1 cent of the prevailing private brand price, to recommend to its 120 dealers 
in Jefferson County the adoption of what is referred to in the record and herein 
as the 1-cent plan. This was a plan whereby respondent recommended to all 
of its dealers that they post a price within 1 cent of the average or prevailing 
price posted by the private brands. In order to enable its dealers to do this, 
and continue to do so as such average price might drop, respondent established 
and increased from time to time as required a countywide temporary allowance 
in an amount which permitted its dealers to realize a 4-cent margin if they 
posted a price 1 cent above the prevailing price of the private brands. 

The record establishes that the granting of the allowance was not con- 
ditioned upon any required acceptance of the plan. Respondent did not limit 
the reduced price to those dealers following the recommendation but made 
it available to all dealers in the county whether or not they elected to follow 
the 1-cent plan. In fact, the majority of dealers did not elect to follow the 
plan, yet all of them received the allowance established by Pure. Obviously 
those who elected not to follow the plan received a margin in excess of 4 cents, 
because they posted prices more than 1 cent above the private brand price. 
No agreement was entered into with any of the dealers, and each was free to 
follow the plan or not as he chose. Respondent sent its salesmen and other 
representatives to see each dealer. They point out that Pure had improved 
its gallonage position in the market during the October-December price war 
when the dealers had been selling at more competitive prices, i.e., within 1 cent 
of the private brands, and, accordingly, Pure was recommending this plan to 
each dealer and establishing the allowance so that each dealer could follow 
the plan if he chose to do so, in an effort to capture for respondent and its 
dealers a larger share of the Birmingham market. 

Accordingly, the plan was that when the price war ended, and the market re- 
turned to normal, the dealers who elected to follow it would post a price 1 cent 
above the prevailing price of the private brands. This necessarily would be 1 
cent below the price of the other majors if the normal and usual differential 
of 2 cents was again established. This is exactly what happened. On December 
29 when the other major dealers posted 29.9 and the private brands posted 27.9, 
some 25 or 30 Pure dealers elected to follow the plan recommended by respondent, 
and accordingly posted a price of 28.9. They were enabled to do this by re 
spondent’s granting them a net tank wagon price of 1 cent below that of the other 
majors. Although respondent in its brief contends that Pure had the same tank 
wagon price and allowance as the other majors on December 29, the record 
establishes the contrary. Pure’s posted tank wagon price was 26.4, and Pure 
granted all of its dealers in Jefferson County a 1%4-cent allowance in order to 
enable them to post a price 1 cent above the private brands and still maintain 
the 4-cent margin. Mr. Shepard, the division manager, testified that Pure’s net 
tank wagon price after the allowance was 1 cent less than that of the other 
majors who were giving only a %-cent temporary allowance. 

It is correct, as respondent contends, that although its gallonage had increased 
in recent years in Jefferson County, its share of the market had declined since 
19538. The tax records of Jefferson County received in evidence establish that 
during the fiscal year October 1953 through September 1954, respondent’s 
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share of the Jefferson County market was 11 percent of the total. Its share of 
the market during the last quarter of calendar 1954 and the first quarter of calep. 
dar 1955 declined very slightly to 10.98 and 10.81 percent of the market. Its 
share of the market during the second quarter of 1955 was 10.4 percent and 
during the third quarter, 10 percent. Nevertheless, as previously noted, Pure 
was the third largest seller in the market, exceeded only by Standard Oj] and 
Gulf who had approximately 174% and 13 percent of the market, respectively, 

It is clear from the record that respondent recommended the plan in an ag- 
gressive attempt to capture a larger share of the market. Respondent’s reco. 
mendation admittedly was based upon the fact that during the October-Decem. 
ber price war, when many of its dealers and most of the majors were Selling 
within 1 cent of the private brands, a substantially increased share of the market 
was captured by the majors and taken away from the private brands. In fact, 
in recommending the plan to its dealers, respondent’s agents pointed out that 
they had captured a larger share of the market during the current price war, 
and they therefore, recommended the continuation of posting prices within 1 
cent of the private brands in order to continue increasing their share of the 
market. 

The gallonage figures for Jefferson County from the tax records are extremely 
revealing as to what happened during the October-December price war, and 
served as an accurate prediction of what could be expected to happen when and 
if respondent’s dealers adopted the 1-cent plan. The statistical computations 
submitted by both parties herein are not too meaningful, inasmuch as they adopt 
inappropriate bases for purposes of comparison. Counsel supporting the com- 
plaint’s statistical analysis, Appendix A of their brief, compares the gallonage 
of Pure and a number of the private brand sellers during December 1955 through 
April 1956 with their monthly average for October and November 1955. How.- 
ever, November was during the price war, when the major’s share of the market 
increased substantially and the private brands decreased correspondingly, and 
accordingly is not an appropriate month for comparison purposes. In addition, 
a comparison of gallonage figures is more or less meaningless inasmuch as the 
total county gallonage differs each month. The significant figure is the respective 
share of the market accounted for by each seller, rather than respective gallon- 
age, which might show an increase in gallons and yet be a decrease in share of 
the market. Actually this was the fact during each price war, because the total 
county gallonage increased substantially. 

The statistical computations submitted by respondent are subject to similar 
inaccuracies. Respondent’s analysis shows its share of the market during per- 
tinent periods. However, with respect to the private brands, the statistics used 
are their gallonage totals rather than their share of the market. As pointed out 
above, their gallonage increased during the price wars herein even though in 
fact their share of the market declined substantially. The appropriate com- 
parison is one’s share of the market against the other’s, and accordingly such 
computations were made by the undersigned. As previously found, about Octo- 
ber 28 most of the private brands reduced their prices substantially, and about 
October 29 most of the majors entered the price war. During November and 
December, while the price war raged and the majors frequently were selling 
within 1 cent of the private brands, the shares of the market shifted substan- 
tially. October of 1955, with the exception of the last few days, was a normal 
market not disturbed by a price war. During that month the seven leading 
major companies, Standard, Gulf, Pure, Texas, Shell, Sinclair and Pan-Am, 
sold 65.7 percent of the total gallonage in Jefferson County, whereas the nine 
leading private brands hereinabove listed sold 20.7 percent of the market. In 
November the seven majors accounted for 68.6 percent of the market, while the 
nine private brands declined to 17.9. In December the majors had 70.5 and the 
Same private brands, 15.4. It will be noted that in each month the decline and 
increase represent almost exactly the same amount, conclusively demonstrating 
that the majors were capturing the increased share of the market from the pri- 
vate brands. 

Although respondent contends that Mutu +l, which might be said to have instt- 
gated the price war since it started the price cutting, gained substantially by 
the price war, in fact the contrary was true. In October, its share of the mar- 
ket was 6 percent; in November it declined to 5.7 percent, and in December, to 
4.7 percent. In addition thereto, during the price war its margin of profit, as 
well as that of all other private brands, practically disappeared. Mutual was 
the largest private brand seller in the area, ranking sixth in overal! sales ahead 
of several of the major companies. 
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After 25 or 30 of respondent’s dealers adopted the 1-cent plan on December 29 
and posted a price of 28.9, exactly what Pure must have known would happen, 
and in fact tacitly conceded in connection with its recommendation of the plan, 
did happen. For about 20 days the market remained quiescent with most major 
dealers posting 29.9, 25 or 30 Pure dealers posting 28.9, and most private brands 
posting 27.9. The record establishes that the various major oil companies and 
their dealers cannot or will not long let another major gasoline undersell them 
jn the market. Accordingly, on January 19, most of the major stations dropped 
their price to 28.9 in order to meet the price posted by the Pure dealers who 
were following the plan. This had the necessary effect of bringing all of the 
majors within 1 cent of the private brands as had occurred during the preceding 
price war. 

Because the private brand operators knew that substantial gallonage shifts 
to the majors had occurred and would occur when they reduced their prices to 
within 1 cent of the private brands, in the next day or so substantially all of 
the private brands reduced their prices to 26.9. In conformity with its recom- 
mended plan, respondent, thereupon increased its allowance to its dealers by 
1 cent in order to permit those following the plan again to post a price 1 cent 
above the prevailing average of the private brands. The snowball effect of this 
plan becomes apparent. Each time the private brands reduced their price so 
that they would be 2 cents below the prevailing price of the majors. Pure’s 
dealers following the plan reduced their price to within 1 cent of the private 
prands. This was accomplished in each instance by Pure decreasing its price 
to its dealers. As soon as the other majors discovered the Pure dealers were 
underselling them, they reduced their prices, and once again the private brands 
would move down to restore the normal differential. 

Respondent conducted periodic surveys of the private brand prices, and as it 
ascertained the prevailing average, in each instance increased the allowance to 
its dealers in order to permit them to post a price 1 cent above the private brands. 
On January 23 respondent increased its allowance 1 cent, and its dealers follow- 
ing the plan posted 27.9. On January 28 the private brand average was 25.9, 
respondent increased its allowance to 4 cents, and its cooperating dealers posted 
26.9. The 25.9 price had been brought about by the rest of the majors reducing 
their prices to 27.9 on or about January 23. Again the private brands dropped 
to 24.9 as the rest of the majors, including the Pure dealers not following the 
plan, reduced their prices to 26.9 to meet the competition of the dealers follow- 
ing the plan. On February 3 as a result of the plan the cooperating Pure dealers 
posted 25.9, driving the private brands down to 23.9 because the rest of the 
majors followed suit. On February 6 because the prevailing average of the 
private brands was down to 22.9, Pure increased its allowance to 6% cents. 
and its dealers following the plan posted 23.9. Thereafter substantially all of 
the majors’ dealers including Pure dealers not following the plan posted that 
price. Some of the private brands reduced to 21.9 while others stayed at 22.9, 
because by then the plan had driven their price down to their cost. Many of 
them had wholesale costs which exceeded 21.9. All of the private brand sta- 
tions were then operating at a loss. The price continued at this same depressed 
level for over 2 months until approximately April 10, when again, as in Decem- 
ber, the price war suddenly ended and the majors posted 29.9 and the private 
brands 27.9. Apparently for some reason not explained in the record respon- 
dent’s 1-cent plan ceased at that time. Respondent’s dealers who had been fol- 
lowing the plan posted the same prices as the other majors, 2 cents above the 
private brands. 

An interesting sidelight on what may have been another reason for the 1-cent 
plan was supplied by one of Pure’s dealers, Mr. Kincaid, who testified : 

“Q. You don’t have any trouble competing with independents, with their 
2-cent margin, a 2-cent spread? 

“A. Well, frankly, I haven’t had any particular trouble competing with any of 
them except in commercial accounts more or less. That has been my own expe- 
rience but they do take quite a lot more of the volume of gasoline, of course, 
when they post a greater margin, or rather, differential. 

“Q. How was this 1-cent recommendation going to offset that? 

“A. Well, the way I know it would help, it would be if they had the idea that 
someone was going to be that close to their posted price, and if they dropped 
further it would still continue to be that same margin. It might be a little help 
there toward making them conform to some definite plan of their own in that 
way. That was the only idea I had. In other words, why not accept a fair 
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margin between the majors and the independents and get away from that jump- 
ing up and down all the time. 

“Q. What is a fair margin in your opinion? 

“A. You mean differential between the price? 

“Q. Yes, sir. 

“A. I would say 2 cents would be” (pp. 1841-1342). 

The share of the market statistics during the second price war sought about 
by respondent’s one-cent plan are equally as significant as and amazingly similar 
to those of the first price war. During January, 1956, when 25 or 30 of re. 
spondent’s dealers were underselling the rest of the majors and selling within 
one cent of the private brands most of the month, Pure’s share of the market 
increased from 9.6 percent in December to 10.8 percent. Except for these 25 or 
30 dealers, the market situation was normal and the two-cent differential existeq 
between the majors and the substantial private brands. The shares of the 
market reverted to almost exactly the same shares as held in October, the month 
preceding the previous price war. The seven majors sold 66 percent and the 
nine private brands sold 20.4 percent of the gallonage. The price war broke out 
again on January 19 when the rest of the majors reduced their price to meet 
the Pure dealers following the plan, and in a few days substantially all of the 
private brands reduced their prices in an attempt to restore the differentia], 
In February the majors’ share of the market increased to 70.9 percent and the 
private brands’ share declined to 15.7. In March the majors’ share continued 
to increase to 71.7 percent and the private brands declined to 14.9. Again, as 
before, the percent of increase exactly reflected the amount of decrease. In 
April, one-third of which was in the price war and two-thirds of which was not, 
the majors’ share of the market dropped back to 68.5 percent. 

Respondent contends that counsel supporting the complaint failed to establish 
that Pure charged any different prices in Jefferson County than anywhere else 
in Alabama or the United States. However, the record as well as respondents’ 
answer establishes that Pure did so. Respondent concedes that after March 1 
it charged substantially higher prices in Oneonta, a town in contiguous Blount 
County, but urges that that fact was offered only in connection with the alleged 
secondary-line price discrimination, hereinafter considered. Pure sold through a 
broker in Oneonta prior to March 1, and accordingly there are no prices to 
Oneonta dealers attributable to it prior to that time. However, in addition to 
such conceded fact, Commission’s Exhibit 141, a Pure invoice to a dealer in 
Montgomery, Alabama, dated February 14, 1956, shows a substantially higher 
price than that charged in Jefferson County. Finally, respondent’s answer in 
effect admits the charging of substantially lower prices to dealers in the Birming- 
ham area than in other parts of Alabama and other States of the United States, 

The complaint as amended by the bill of particulars alleged that respondent 
sold its gasoline to dealers in the Birmingham area at prices substantially 
lower than the prices charged other dealers in (1) the Birmingham area, (2) 
the State of Alabama outside the Birmingham area, and (3) other States of 
the United States. Respondent’s answer specifically denies that it sold gasoline 
to certain dealers in the Birmingham area at prices substantially lower than 
charged other dealers in the Birmingham area, but fails to deny the allegation 
with respect to other dealers and purchasers in the State of Alabama outside 
of the Birmingham area, and other dealers and purchasers in other States of 
the United States. In conformity with the well-established rule of pleading al- 
legations not denied are deemed admitted. It is, of course, essential to an al- 
legation of price discrimination within the meaning of §2(a) of the Clayton 
Act that different prices be charged different purchasers for commodities of like 
grade and quality. It hardly can be urged seriously that respondent charges 
uniform prices throughout its 24-State area. In fact respondent not only does 
not do so, but strongly urges its right not to be compelled to do so, which is in 
accord with established law. 

The nature and effect of respondent’s plan has been set forth above. The 
Clayton Act makes illegal price discriminations where the effect may be 
substantially to lessen competition or tend to create a monopoly in any line of 
commerce, or to injure, destroy, or prevent competition with any person who 
either grants or knowingly receives the benefit of such discrimination, or with 
customers of either of them Where the discriminations in price are among 
customers who in fact compete with each other, this is referred to as secondary- 
line price discrimination, and as was pointed out in the recent Sun Oil decision,' 





*Sun Oil Company, - 7 , Docket No. 6641, January 5, 1959 
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the Commission and the courts have held that in such a situation it properly 
may be inferred that the effect may be to substantially lessen competition, 
ie, that there is a reasonable probability that competition will be adversely 
affected. 

As ably pointed out by respondent’s counsel, this is not true in a so-called 
primary-line price discrimination case, where the effect if any is upon competi- 
tors of the one granting the discriminatory price rather than upon customers com- 
peting with the recipient of the discriminatory price. In a primary-line case, 
it is essential to establish that there is a substantial probability that the dis- 
crimination will result in injury to the grantor’s competition. In other words, 
the effect is not inferrable in the primary-line, and in geographic or area pricing 
situations such as this, some effect, or substantial probability thereof, must be 
shown upon competition. The mere difference or discrimination in price in dif- 
ferent areas among non-competing customers does not, standing alone, establish 
a discrimination in violation of the Robinson-Patman Act. To hold otherwise 
would require uniform or rigid prices by one company throughout the entire 
country, an objective certainly not sought by Congress and contrary to the hold- 
ings of the Commission and the courts Numerous cases hold that a mere 
geographic or area price difference alone does not establish a price discrimina- 
tion in violation of the Act. 

As evidenced by the decisions of the courts and the Commission, as well as the 
expressed intent of Congress, the type of area or geographic price discrimination 
outlawed by the Clayton Act is the practice of lowering prices in one area, with 
the intent or effect of destroying, injuring, or limiting local competition, while 
maintaining higher prices in other areas, which in effect subsidizes the predatory 
price-cutting in the local area. This was the old practice whereby a large inter- 
state corporation with substantial resources sought, by substantially reducing its 
prices only in a local area, to eliminate or injure local competitors. The brief 
submitted by counsel for respondent, while not agreeing with the facts as here- 
inabove found, contains an excellent summarization of the leading primary-line 
price discrimination cases. As described therein, the facts in this case constitute 
a classic example of primary-line price discrimination designed to injure or 
eliminate local competition. The intent and effect of the one-cent plan were to 
capture for respondent, and incidentally the other majors, a larger share of 
the market at the expense of the private brand operators, and this effect was 
actually produced. All of the private brands stations operated at a loss, some 
of them were forced out of business, and if the plan had been continued event- 
ually all of them except those with substantial resources and able to continue 
to operate at a loss would have been driven out of business, The plan had the 
necessary effect of driving the prices of the private brand operators down to the 
point where they were selling at a loss and in many instances below cost.° 

Probably the classic example of illegal territorial price discrimination is the 
Porto Rican Tobacco case In that case the American Tobacco Company re- 
duced the price of its Lucky Strike cigarettes in Puerto Rico from 18 cents a 
package to 12 cents a package, the price of the cigarettes sold locally by the 
Porto Rican Tobacco Company. Lueky Strikes and the other name brands of 
cigarettes had always sold for at least three cents a package more than the 
local cigarettes made by the Porto Rican Company. This company was com- 
pelled to reduce its price to 10 cents per package, which was approximately its 
cost and resulted in a substantial loss on its sales. The court pointed out that if 
this competition continued it was fair to assume that the Porto Rico Company 
could not continue in business, its elimination as a competitor was certain, and 
the discrimination would substantially lessen competition. The facts there are 
substantially similar to those herein. The one-cent plan had the inevitable effect 
of requiring the private brands either to suffer a substantial loss of their share 
of the market, or a concomitant reduction in price and subsequent operation at 
aloss. Just as in the American Tobacco case, if long continued the necessary 
effect would have been their elimination as competitors 


5 Minneapolis-Honeywell v. FTC, 191 F. 2d 786 (C.A. 7, 1951): Balian Ice Cream Com 
pany v. Arden Farms, 231 F. 2d 356 (C.A. 9, 1955): The Snark Plug cases, 50 F.T.C. 30 
54, and 73 (1953 General Foods Corp., 50 F.T.C. 885 (1954): Purer Corp., 51 F.T.C 
100 (1954): and Yale and Towne Mfg. Co., — yon Docket No. 6232 (1956). 

®A graphic illustration of the effect may be found in the testimony of Mr. Moore. who 
owned and operated two private brand stations, one of which he was forced to sell Moore 


testified : ‘*The more I sold, the more I was losing!” 
7 Porto Rican-American Tobacco Co. v American Tobacco Co., 30 F. 2d 234 (C.A. 2 
1929) 
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Other cases illustrating illegal primary-line price discrimination are Muller 
Company v. F.T.C., 142 F.2d 511 (C. A. 6, 1944) ; Moore v. Mead’s Fine Bread 
Co., 348 U.S. 115 (1954); Maryland Baking Company v. F.T.C., 243 F.2d 716 
(C.A. 4, 1957); and Anheuser-Busch, Inc., - FTC -, Docket No. 6331 
(1957). In the Muller case, the reduction was by a large interstate manufac. 
turer only in the New Orleans area where it had a local competitor. The court 
feund it was for the purpose of driving this competitor out of business. In the 
Mead case, Mead reduced its prices only where Moore marketed in New Mexico, 
while not reducing its prices in other states where it operated. The price re 
duction was below Moore’s costs and resulted in his being driven out of business, 
In Maryland Baking, the interstate producer had but one competitor in the 
Baltimore-Washington area and reduced its price in that market only. The 
court found that is was for the purpose of driving that competitor out of busi- 
ness. 

In Anheuser-Busch, the price reduction was in the St. Louis market only while 
maintaining prices in other markets throughout the nation. As a result, Bud- 
weiser’s share of the market was substantially increased. After the price re 
ductions were withdrawn, it lost most of the increased volume. Exactly the 
same thing happened here after the one-cent plan was abandoned and the market 
returned to normal. The loss of 25 percent of their share of the market, which 
had been inflicted upon the private brand operators was eliminated, and the 
shares of the market reverted to approximately the same as they were before 
the inception of the plan. The basic elements of a classic territorial price dis- 
crimination case are thus found here: price reductions to or below competitors’ 
costs, a substantial diversion of sales from the private brands, and the effect 
and/or intent of injuring or eliminating competition.’ 

An additional factor which may be considered in determining whether or not 
this price discrimination was in violation of the Act is found in the language 
of §2(a), which proscribes such discriminations where the effect may be substan- 
tially to “injure, destroy, or prevent competition with any person who either 
grants or knowingly receives the benefit of such discrimination, or with cus- 
tomers of either of them.” Since the effect of respondent’s discrimination was 
to injure seriously and in some cases even destroy retail filling stations operated 
by the private brands, which stations were in direct competition with Pure 
dealers who were the customers of respondent, it could be concluded that 
the effect was to injure, destroy or prevent competition with respondent’s cus- 
tomers. As respondent’s brief points out, there have been no cases so constru- 
ting this clause of §2(a), but, nevertheless, a literal reading of the clause would 
appear to include this competitive effect. Additionally, this had a concomitant 
effect on the primary line. As pointed out in respondent’s brief: “without its 
dealers Pure would be out of business.” For exactly the same reasons, without 
their dealers, the private brand wholesalers would be out of business. 

There can be no question that respondent’s price discriminations were not 
a good faith meeting of competition. Respondent’s plan was an aggressive one 
designed to capture a larger share of the market with the known corollary effect 
of ultimately driving out of business the weaker of the private brand com- 
petitors.” Respondent contends that its various price reductions after the incep- 
tion of its plan on December 29 were merely to meet the reduced prices of its 
competitors, but the record establishes the contrary. Commission’s Exhibits 72, 
74, 76, 79, and 82, as explained by Commission’s Exhibit 221, demonstrate that 
each price reduction was initiated by Pure as a result of a survey of the retail 
prices charged by the private brand stations and in order to effectuate the one- 
cent plan. In addition, the net wholesale prices resulting from the allowances 
granted on Febraury 3 and February 6, establishing wholesale prices of 21.9, 
and subsequently 19.9, were substantially below the tank wagon or wholesale 
prices of the private brand competitors, and consequently cannot under any 
theory be considered a good faith meeting of competition. In the Anheuser- 
Busch case, supra, the reductions in price of a premium product, which normally 








® While intent is not essential under § 2(a), the court in the Balian Ice Cream case, 
footnote 5, supra, stated: “Of course intention is not an essential factor to a Section 2(a) 
violation, although if the intention to destroy were found to exist it might tend to render 
the injury probable.” Here the intention not only exists, but the facts found demonstrate 
actual injury as well. 

®The Supreme Court has held that the § 2(b) defense is restricted to individual com- 
petitive situations and does not apply to a pricing plan or system. FTC v. Staley Mfg. 
Co., 324 U.S. 746 (1945); and Standard Oil Co. v. FTC, 340 U.S. 231 (1951 »: 365 US. 
396 (1958). 
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commanded a higher price than its non-premium competitors, to the price of the 
competitors was held to be an aggressive action in effect undercutting compe- 
tition rather than a meeting of competition. Here, at the inception of the plan 
when respondent’s wholesale price was not below that of the private brands, 
a similar conclusion might be reached. However, this is unnecessary inasmuch 
as the continuation of the plan and the subsequent price reductions thereunder 
ultimately brought respondent’s wholesale price below that of its private brand 
competition 

A preponderance of the reliable, probative, and substantial evidence in the 
entire record convinces the undersigned, and accordingly it is found, that re- 
spondent, by engaging in the above-found acts and practices, has discriminated 
in price between different purchasers of commodities of like grade and quality, 
and that the effect thereof has been, is, and may be substantially to lessen 
competition or tend to create a monopoly and to injure, destroy, and prevent 
competition with respondent and its customers, in violation of §2(a) of the 
Clayton Act. It is further concluded and found that such price discrimination 
was not made in good faith to meet an equally low price of a competitor. 


(. The alleged secondary-line price discrimination 


The complaint also alleged that the above-found facts constituted a secondary- 
line price discrimination, i.e., a price discrimination among competing cus- 
tomers. Although the complaint alleged that respondent charged different prices 
to its retail customers in the Birmingham area, the record establishes, and coun- 
sel supporting the complaint now concede, that respondent did not discriminate 
in price among its dealers in Jefferson County and in fact at all times herein 
charged such dealers the same wholesale price. The secondary-line violation is 
based upon a fringe situation concerning a few dealers in the town of Oneonta, 
Blount County, where admittedly respondent did not charge the same price as 
it did in Jefferson County where the one-cent plan was in operation. As pre- 
viously pointed out herein, area price discriminations are not necessarily illegal 
because a respondent charges different prices in different areas to noncompeting 
customers. 

As was pointed out by the Commission in its 1948 statement of policy: “There 
are strong reasons why the concept of injury adopted by the Court in the 
Morton Salt case should not be applied automatically to discriminations arising 
under geographic pricing systems in which purchasers paying different prices 
are differently located and the price differences generally diminish as the dis- 
tances diminish between purchasers’ locations. In these circumstances competi- 
tion between purchasers paying significantly different prices may occur in quite 
limited areas or only along the fringes of trade territories. Seeming advantages 
in price may be materially affected by disadvantages of location. These and 
other considerations make it clear that in geographical price discriminations 
inferences of injury to competition drawn merely from the existence of price 
differences between purchasers who compete in some degree would have no 
sound basis. The minimum determination of injury should be based upon 
ascertained facts that afford substantial probability that the discriminations, 
if continued, w result in injury to competition.” Substantially the same con- 
clusions were expressed in the General Foods and Purez cases, supra. It is well 


established t the policy of Congress and the holdings of the Commission and 
the courts that geographic or area pricing alone is not illegal. To hold 
otherwise \culd require uniform prices everywhere. Nevertheless, it is ap- 


parent that no matter what area may be chosen, there will always be fringe 
or peripheral effects on the borderline of such areas between customers within 
the area and customers without. If a showing is not made that the reasonable 
probability of such situations is substantially to lessen competition, then the 
geographic pricing system is not in violation of the Clayton Act. 

Such is exactly the situation herein. After March 1, 1956, Pure’s price in 
Blount County admittedly was higher than its price in Jefferson County. In the 
town of Oneonta, some forty miles from Birmingham, Pure had four small 
dealers who were paying the Blount County price. Their total combined sales 
averaged only 10,000 to 12,000 gallons per month. One of Pure’s dealers in 
Jefferson County was on the highway near the Blount County line, about 16 
miles from Oneonta. During the period in question, from January to April, 
the dealer near the county line increased his gallonage, but there is no showing 
that this was at the expense of the four dealers in Oneonta. In fact, two of the 
four dealers in Oneonta sold more gallonage during this period than they had 
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during the same period of 1955. The third one, who was not in business in 1955 
sold more gallonage during these four months than in the same period in 1957. 
One dealer, McPherson, sold less gallonage during this period than during the 
same period in 1955, but more gallonage than during the same period in 1957 
In all, only a few thousand gallons were involved compared to the 12 million 
and more gallons sold per month in Jefferson County. In addition, the recorq 
reveals that the increased business enjoyed by the Jefferson County dealer near 
Oneonta came from many other sources in addition to any slight 
gallonage which might have been diverted from Oneonta. 

The total sales of the four Oneonta dealers were greater during the periog 
in question than in the same period in 1957. There is no showing that whatever 
loss of gallonage McPherson may have incurred was not acquired by his Pure 
dealer competitors in Oneonta, whose gallonage increased during the period jn 
question. In addition, contrary to the facts as found in the Sun Oil decision, 
supra, and the Enterprise case,”’ there is no substantial evidence that the Oneonta 
dealers and the Jefferson County dealer near the county line were actually jn 
competition with each other. It is conciuded and found that counsel support. 
ing the complaint have not met the burden of proof of establishing by reliable, 
probative, and substantial evidence that the effect of respondent’s price discrimi- 
nation may be substantially to lessen competition in the secondary line of com- 
merce, among competing customers of respondent. 

Counsel supporting the complaint also urge a finding that respondent's price 
discriminations are in violation of §5 of the Act. The complaint contains no 
such allegation, but specifically alleges the price discrimination as a violation 
of §2(a) of the Clayton Act. The only violation of §5 of the Act alleged is that 
of price fixing, hereinafter considered. Since the issue was not alleged and 
therefore not litigated, under well-established principles of due process it cannot 
he found. 


increase of 


D. The alleged price firing 


The second count of the complaint alleged that the one-cent plan of respondent 
constituted a combination or agreement between respondent and its dealers to fix 
prices in violation of § 5 of the Act. It is, of course, firmly established that price 
fixing is illegal per se under both the Sherman Act and §5 of the Act. However, 
the facts herein, as found above, establish no understanding, agreement, con- 
spiracy or arrangement between respondent and its dealers to fix prices. Ac. 
tually the facts establish the contrary. As found above, respondent recommended 
the plan to its 120 dealers in an effort to capture a larger share of the market. 
The dealers were told specifically that they could elect to follow the plan or not 
as they chose, that the posting of a retail price one cent above the private brands 
was entirely their own choice and a unilateral decision, and that whether or not 
they elected to follow the plan all of them would receive the discount established 
by respondent. The record establishes that a substantial majority, from 90 to 95 
of the dealers, did not follow the plan, did not post prices within one cent of the 
private brands until forced by the price reduction of all of the majors to do so, 
and nevertheless all of the dealers received each price allowance granted by 
respondent. The mere recommendation of the plan or pricing policy by respond- 
ent does not establish an agreement or conspiracy between respondent and its 
dealers, contrary to the undisputed facts. 

Each dealer was advised that he did not have to agree to the plan or follow 
it, and that in any event he would get the same discount. The proof of the 
pudding is in the eating. A majority of the dealers did not follow the plan, 
yet all received the same discount. Counsel supporting the complaint’s argu- 
ment with respect to circumstantial evidence, while legally correct, is mis- 
applied inasmuch as the circumstantial evidence herein indicates the absence 
of any agreement. A suggestion cannot be equated with an agreement. As 
established by the facts, there was no offer and acceptance, nothing was agreed 
to, and no consideration existed inasmuch as = received the discount whether 
or not they adopted the suggestion. It is clear that the dealers who followed 
the suggestion did so as a matter of choice, eens h as three-quarters or more 
of the dealers elected not to follow the plan. There is no evidence that re- 
spondent’s price discount was conditioned upon the adoption by the dealers of 
the plan or of a particular resale price, such as was found in the Enterprise and 
Sun Oil cases, supra. The courts have repeatedly held that a suggested resale 
price does not establish an agreement to fix prices. It is concluded and found 


” Enterprise Industries, Inc. v. The Teras Company, 136 F. Supp. 420 (U.S.D.C. Conn., 
1955). 
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that counsel supporting the complaint have failed to establish by a preponder- 
ance of the reliable, probative and substantial evidence that respondent entered 
jnto an agreement, conspiracy, or any other arrangement to fix and maintain 
prices. 

CONCLUSIONS OF LAW 


1. Respondent is engaged in commerce, and engaged in the above-found acts 
and practices in the course and conduct of its business in commerce, as “com- 
merce” is defined in the Act and in the Clayton Act. 

2. The effect of the acts and practices of respondent hereinabove found 
in Section III(B) may be, is and has been substantially to lessen competition 
or tend to create a monopoly, and to injure, destroy and prevent composition 
with a respondent and’ its customers, in violation of §2(a) of the Clayton Act. 

38. Respondent has not, as alleged in the complaint, engaged in price dis- 
crimination among competing customers, i.e., the secondary line of commerce. 

4. Respondent has not, as alleged in the complaint, entered into any agreement, 
conspiracy, or other arrangement to fix and maintain prices. 


ORDER 


It Is ORDERED that respondent, The Pure Oil Company, a corporation, and its 
officers, directors, representatives, agents and employees, directly or through any 
corporate or other device, in the sale of gasoline of like grade and quality, do 
forthwith cease and desist from discriminating, directly or indirectly, in price, 
between different purchasers engaged in the same line of commerce, where either, 
or any, of the purchases involved in such discrimination are in commerce, as 
“ecommerce” is defined in the Clayton Act, by a price reduction in any market 
where respondent is in competition with any other seller, unless it propor- 
tionately reduces its prices everywhere for the same quantity of gasoline. 

It Is FURTHER ORDERED that the allegations of the complaint, that respondent 
entered into an agreement, combination or other understanding to fix and main- 
tain prices, and that respondent engaged in price discrimination among com- 
peting customers, be and hereby are dismissed. 

Rosert L. PIPER, 


Hearing Examiner. 
JANUARY 30, 1959. 





STATEMENTS SUBMITTED 


STATEMENT OF WALLACE WATERFALL, EXECUTIVE SECRETARY, ACOUSTICAL Ma- 
TERIALS ASSOCIATION, SUPPORTING S. 138 AND OpposIne §. 11. 


This statement is submitted on behalf of the members of the Acoustical Mate- 
rials*Association, who individually are directly concerned with these bills now 
before the Senate Antitrust and Monopoly Subcommittee. Members of this 
association manufacture and sell prefabricated acoustical products and collec- 
tively represent over 80 percent of the domestic production. Our membership 
totals 15, the size of the members varying from large companies doing a nation- 
wide business to small companies distributing their products in selected local 
or regional areas. 

Our industry has enjoyed a rapid post-World War II growth. This period has 
been characterized by vigorous competition which has stimulated interest in and 
demand for acoustical materials. Our members are anxious to preserve their 
rights to compete, to meet in good faith a lower competitive price anywhere at 
any time. They believe that this right should be available to them without ques- 
tion under circumstances which a businessman can readily understand and apply. 

The feeling in our industry is that S. 138 clarifies the availability of the good 
faith meeting of a lower competitive price as a complete defense to a price dis- 
crimination charge in language a businessman can understand. In addition, this 
bill affirmatively records the right of a seller, acting independently, to sell at 
delivered prices, or to absorb freight to meet in good faith an equally low price of 
acompetitor. In the opinion of our industry, this bill is constructive and would 
stimulate competition and the confidence among businessmen which results 
from knowing what the law permits them to do. 

On the other hand, S. 11 will at least create confusion and uncertainty. In 
all probability the end result will be frustration and substantial limitation of 
price competition among responsible businessmen who are concerned with the 
requirements of the law. 
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This bill would impose so vague a standard that no businessman can decide 
for himself whether meeting a given competitive price is illegal or legal, To 
collect and evaluate what the evidence affirmatively shows the effect may be of 
meeting a lower competitive price requires a lawyer. If legal advice could be 
obtained and then applied by the businessman to every day problems, that would 
be one thing, but each situation covered by this proposal is different and hence 
would require independent legal analysis. To have a lawyer making decisions 
on day-to-day problems is cumbersome, time-consuming, expensive, and at times 
impossible. A large company with its own legal staff would have trouble, 4 
small company would find this burden intolerable and most of the time out of 
the question. Such businessmen must either make an uninformed guess, taking 
the chance of Federal action or private treble damage suits if the guess is wrong, 
vr refrain from competing and lose the business. 

To impose such a burden on the small businessman particularly, is unjust and 
contrary to established policy of helping the little fellow compete. 

Even the last “proviso” clause referring to “the law applicable to the absorp. 
tion of freight” fails to come to grips with this problem as S. 138 does. 

S. 11 raises so many complicated problems in its ambiguous and nebuloys 
phrasing that years of litigation will be required to give the businessman, for 
whom the law is intended, any degree of certainty as to what it means. We do 
not consider legislation to create litigation as a proper exercise of the congres. 
sional responsibility. 

In summary, in the opinion of the Acoustical Materials Association members, 
S. 11 will restrain, not stimulate competition; will impose an unreasonable bur- 
den of uncertainty, confusion and expense upon everyone affected by its provi- 
sions and will necessitate years of interpretive litigation. For these reasons, 
we oppose it and urge its rejection. S. 138, in our opinion, is sound and con- 
structive legislation which we urge be favorably reported. 

We thank you for considering our comments. 


ACUSHNET Process Co., 
New Bedford, Mass., March 9, 1959. 
Hon. Estes KEFAUVER, 


Senate Office Building, Washington, D.C. 


Dear SENATOR KEFAUVER: We understand that your committee has before it 
two bills; No. S. 11 and No. S. 138 pertaining to the right of a manufacturer to 
meet in good faith the lower price of a competitor. 

We manufacture mechanical molded rubber goods and sell them to many 
manufacturers. Price competition within our industry is fierce. If we had to 
analyze all of the legal implications of the Robinson Patman Act every time 
one of our competitors reduced the price, we would suffer a severe handicap. 

We, therefore, wish to express our opposition to bill No. S. 11 and our support 
of bill No. 8. 138. 

We request that this letter be made a part of the records of the hearings on 
these bills. 

Very truly yours, 


R. B. Younes, President. 


Aso, Ariz., March 16, 1959. 
Hon. Estes KEFAUVER, 


U.S. Senate, Washington, D.C.: 


Urgently request your influence in defeat of S. 11 and H.R. 11. 
Aso, ARIZONA CHAMBER OF COMMERCE. 


ALDAN RUBBER Co., 
Philadelphia, March 11, 1959. 
Reference: Senate bills S. 11 and S. 138. 
Hon. JAMES O. EASTLAND, 
U. 8. Senate, 
Senate Office Building, Washington, D.C. 


Dear SENATOR EASTLAND: We are a small company established in 1909 em- 
ploying less than 200 union people in a highly competitive field. Some of our 
competition is with the Big Four rubber companies which are among the largest 
corporations in the country. In addition the past year we have felt, increas- 
ingly, the extremely low price competition of foreign countries, principally 
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Japan. This bill, if passed, will deprive us of a means of meeting this com- 
petition. 

We do not manufacture any consumer items, but supply coated fabrics to 
manufacturers who produce the end items such as raincoats, waterproof covers, 
etc. Much of our business is relatively localized, our customers buying from us 
for various reasons of convenience. However, we must always compete and if a 
competitor offers a lower price we must meet it. Under S. 11 we would have to 
reduce our prices to all customers or lose, not one, but all customers using the 
same type coating. And this is so even though our competitor might not deliver 
a single yard of material at the reduced price. Under this law, a large com- 
pany would have an easy time putting us and other small manufacturers of 
coated fabric out of business. 

The Japanese have been sending large quantities of consumer items, manu- 
factured of coated fabrics, such as raincoats, to this country. These are made 
with labor which is paid for a week’s work much less than our union people re- 
ceive for a day’s work. We have been doing our best to meet this competition 
and to help our customers, the end item manufacturers, to meet it. However, 
if we reduce our price to a hard pressed customer, say a manufacturer of chil- 
dren’s raincoats, we would also have to reduce it to all manufacturers using the 
same type coated fabric, even those not making children’s raincoats as well as 
those not as yet pressed by the cheap foreign competition. 

The experience of all our people accumulated in a period of 50-years in this 
business indicates clearly that S. 11 will be disastrous to us and we strongly 
urge that this bill be defeated and Senate bill S. 138 be passed. 

Sincerely yours, 
Harry M. DANNENBAUM, Jr., 
Treasurer. 


CotumstiA, TENN., March 16, 1959. 
Hon. Estes KEFAUVER, 


Chairman, Senate Antitrust and Monopoly Subcommittee, 
U.S. Senate, Washington, D.C. 


My Dear SENATOR KEFAUVER: I have read the basic provisions in bill S. 11 
and cannot completely understand why such a bill is being enacted. We work 
very hard here at Monsanto in Columbia, Tenn., to effect reduced operating 
costs, which in turn in some instances can permit price reductions in some of 
the company’s end products. 

However, according to the provisions of bill S. 11, wherein a lessening of 
competition through a price reduction is in violaiton of it, it is extremely doubt- 
ful that a price reduction could be chanced since such reduction would obviously 
bring in some business that has heretofore been going to a competitor. As I 
understand bill S. 11, this taking over of a competitor’s business could be 
construed as a violation. 

Since the use of laws such as that proposed in bill S. 11 is contrary to the 
way I have always believed that our country should be regulated, I would 
like to request that the bill not be enacted into law. 

Very sincerely yours, 
WILiiaM G. ALLEN. 


Tue AmMcoO CorpP., 
Chicago, March 25, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 
(Attention: Mr. Paul Rand Dixon.) 


DeaR SENATOR: I learned just recently that your Antitrust and Monopoly 
Subcommittee was again holding hearings on Senate bill No. 11, to remove the 
good faith meeting of competition defense from the Robinson-Patman Act. Un- 
fortunately, I learned of your hearings too late to request an opportunity to 
appear and testify. 1 am taking the next best course, which is to send you 
this letter with my request that it be incorporated in the record of the hearings. 

My company, the Amco Corp., is a manufacturer and distributor of equipment 
to the petroleum industry. We manufacture reels, pumps, pumping equipment, 
and tanks. We act as distributors of all types of oil handling equipment, in- 
cluding hose, meters, and brass goods. We are not in any sense of the word a 
big business organization. We employ approximately 175 persons, and our sales 
are obtained through seven small warehouses located from Chicago to the east 
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coast. Each of these warehouses is in itself a small business and is in con 
petition with similar types of companies in each area. " 

As a small businessman I have been particularly interested in the many 
problems of small business. For the past 4 years I have devoted a great deal 
of time in meeting with and advising the staff of Senator Sparkman’s Select 
( ommittee on Small Business. In particular, I have advised on the provisions 
of many small business measures, including the Small Business Investment 
Company Act, which was passed by the last session of Congress. 

Because of my interest in small business and legislation of benefit to smal] 
business, I have studied with some care the provisions and the possible effects 
of Senate bill No. 11. I have discussed the bill with other members of my in. 
dustry and With attorneys. I want to express my opposition to the bill and 
my opinion that its impact upon the small businessman will go a long way 
to undo that which Congress has done to date for his benefit. , 
Obviously, as my informal service with the Senate Small Business Committee 
indicates, I am not opposed to legislative solutions to the small businessman’s 
problems. I am not unaware of the fact that many of the supporters of §. 1 
have contended that it is such a solution. Far from being a solution, however 
it can only complicate the problem of survival which many small businessmen 
face today and is, I consider, a serious threat to this segment of business 

Let me illustrate by reference to my own business. My company markets its 
products throughout the eastern half of the United States to hundreds of cus. 
tomers, large, medium and small. My company competes with approximately 75 
companies who are in the same general! line of business and who, for the most 
part, sell products of equal quality, performing the same functions as do the 
products which we sell. To some extent my company has the advantage that 
1 and a good reputation in the field. But so do 
many of our competitors In the last analysis, there is no way tl 


erives from a well-known name 
: : iat my com- 
pany can avoid price competition if it is to continue to thrive 
_ Our pricing policy is very simple. We meet competition. If it is necessary 
for us to reduce our price to a particular customer to meet a competitive offer 
o that customer, we do so and must do so as long as there is any profit whatso- 
This means, of course, that at any one point in time oil equip- 
ment purchasers from our company or others may be 


ever in the sale 


hent 0 paying varying prices. 
But the intense competition in the industry means that in general all purchasers 
if oil equipment are « 

IT have no diffieu 


f we were forced 


btaining good products at the lowest possible cost to them, 
at all in foreseeing what would happen to my company 

ll at uniform prices throughout our territory. On the 
east coast, for example, where our competitors enjoy transportation cost ad- 
vantages and could afford to quote generally lower prices, we probably would 
get no business whatsoever. We would gradually be forced t . 


oe LA , to contract our ter- 
I tory until we were confined to the immediate Chicago area where we would 
enjoy some cost 


advantages over more distant competitors. Such contraction, 
of « urse, means that we would have to reduce our production, lay off or reduce 
a portion of our personnel, if we could continue in business at all. 


I was glad to see that Howard Upton, executive secretary of the National 
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association of Oil Equipment Jobbers, of which my company is a member, tés- 
fied before your col ee in Opposition to the bill on March 18. Mr. Upton 
was speaking not only f +} 


n e approximately 130 active members of the associa- 
but for several hundred other ¢ 


tior 


il equipment manufacturers and jobbers who 





would be severely penalized by this legislation 

Because I feel so strongly that Senate bill No. 11 is opposed to the interests 
of l business I am sending a copy of this letter to Wendell E. Barnes, Ad- 
arnpgeiniy gad f the Small Business Administration, as well as to Senator Spark- 
mat il Stal 


he aff of the Senate Select Committee on Small Business 


Joun L. CUMMINGS, President. 


AMERICAN BAKERS ASSOCIATION, 


; Washington, D.C... March 24, 1959 
Hon. Estes KEFAUVER 


Chairman, Antitrust and Antimonopoly 


Subcommittee, Senate Judiciary Com 
mittee, Washington, D.C 

DEAR SENATOR KEFAUVER: In connection with 

to amend the Robinsor 


faith” in a charge of price discrimination, the 


the current hearings on §. 11 
Patman Act by curtailing the absolute defense of “good 
a , American Bakers Association 
wishes to record with your subcommittee its opposition to any such change 
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Because our views on a similar bill were presented to your predecessor sub- 
committee during the 1957 hearings, and because our testimony would now be 
cumulative, we will not request to appear at this time, but ask that you insert 
this letter in the proceedings of the committee and record our opposition to §, 11. 

As pointed out in our testimony in 1957, the baking industry is one of the most 
competitive industries in the country and its profit margins historically have 
been very Small compared with those of most other industries. Its continuing 
ability to meet competition, therefore, is essential. 

It is our considered view that the proposed amendment to the Robinson- 
Patman Act would impose a serious and damaging impediment to this ability. 
If there are any advantages to be derived from the passage of S. 11, they are 
far exceeded by the disabilities they would impose on manufacturing bakers. 
Elimination or curtailment of the “good faith” defense as proposed in S. 11 could 
cause irreparable damage to many of our smaller members who would be least 
able to stand the economic impact of this amendment. Examples cited in our 
1957 testimony are illustrative. 

With the hope of avoiding undue repetition, but desirous of asserting our 
opposition to the proposed amendment as strongly as possible, there is cited 
below our association’s resolution on the subject, which was recently reaffirmed 
by its board of governors. 

“Whereas there have been introduced in Congress proposed amendments to 
the Clayton Antitrust Act and the Robinson-Patman Act which would eliminate 
the present “good faith” defense available to persons charged with violation of 
the price discrimination provisions of said acts; and 

“Whereas the elimination of this defense would be injurious to competition, 
promote monopolies, give rise to much uncertainty and litigation, and generally 
defeat the purposes of the antitrust laws: Now, therefore, be it 

“Resolved, That the board of governors of the American Bakers Association 
go on record with the proper committees of Congress as being opposed to the 
elimination of the “good faith’ defense from the Clayton and Robinson-Patman 
Acts.” 

Sincerely yours, 
JOSEPH M. CREED, Counsel. 


AMERICAN BILTRITE RUBBER Co., 
Chelsea, Mass., March 13, 1959. 
Hon. JAMES O. EASTLAND, 
U.S. Senate, 
Washington, D.C. 

My Dear SENATOR: We are advised that hearings on Senate bill S. 11 and 
Senate bill S. 138 will begin March 17, 1959. 

We are deeply interested in the proceedings with respect to these bills and 
we therefore should like to register our opposition to S. 11 and our approval of 
§. 138. S. 11 apparently purports to amend the Robinson-Patman Act so as 
to nullify the “good faith’ defense of a manufacturer who has lowered his 
price to meet an equally lower price offered by a competitor. S. 138 confirms 
this defense 

Now, with reference to companies doing a- national business and who try to 
maintain a proper standard of business, involving proper wage rates and the 
fringe benefits, including pensions, that employees should receive, it follows 
that overhead becomes a significant factor. If, then, in a particular area, 
newly started companies, or small companies not having this type of overhead, 
can enter and compete with a lower price for a product, which lower price we 
ure not permitted to meet (but not exceed), it follows that we are preempted 
from the area. This surely cannot do otherwise than create chaos in the in- 
dustry. You will note that we have no objection to these newer companies, or 
companies with lower overhead, competing with us at a lower price, because 
this is the philosophy of free enterprise in this country. We do object, however, 
to being deprived of our right to meet the price of this local competitor for, if 
the situation arises in enough areas, then national companies must cease to 
exist. 

Apparently Congress has so thought since this provision was in the Robinson- 
Patman Act from its very outset. We, therefore, express the hope that you will 
see your way clear to registering your opposition to S. 11 and your approval 
of S. 138 


AARON J. BRONSTEIN, Secretary 
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AMERICAN COKE AND COAL CHEMICALS INSTITUTE, 
Washington, D.C., March 28, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly of the Committee on the 
Judiciary, U.S. Senate, Washington, D.C. 

DEAR SENATOR KEFAUVER: AS executive secretary and general counsel of the 
American Coke and Coal Chemicals Institute, I wish again to record the Oppo. 
sition of this institute to the enactment of S. 11, which was introduced on Janu. 
ary 9, 1959, and referred to the Committee on the Judiciary. On March 18, 1957, 
I sent to you a letter recording the opposition of this institute to the enactmen; 
of 8. 11, which was then pending before your committee; this letter brings up 
to date the discussion and argument contained in that letter. 

The American Coke and Coal Chemicals Institute is a nonprofit corporation, 
incorporated under the laws of Illinois, with its principal office in the city of 
Chicago, State of Illinois, and its business office at 711 14th Street, NW., Wasp. 
ington 5, D.C. The members of the institute are engaged in producing, ship 
ping, and distributing coke and coal chemicals throughout the United States anq 
Canada. 

The enactment of S. 11 places an impossible legal burden on the businessmay 
seeking to comply with its provisions. As we stated in our letter of March 13 
1957, “An analysis of S. 11 indicates that a seller whose business is operated 
under a uniform pricing system presumably would not be allowed in good faith 
to meet a lower price offered in a given area by a competitor by offering an 
equally low price, if the effect of such an offer of an equally low price might be 
‘substantially to lessen competition or tend to create a monopoly in any line 
of commerce.’” There is no way of determining in a concrete case whether and 
to what degree the lowering of a price in a given area and the consequent 
attempt of a seller in that area to match prices with a competitor or competi- 
tors constitutes a substantial lessening of competition, or a tendency to create 
a monopoly. The words in quotation marks in effect would make every at. 
tempt by a seller to meet a lower price of a competitor in a given area an 
invitation to litigation whose outcome would always be speculative. The very 
fact that this is so would in many cases prevent competing sellers from meeting 
each others’ prices in the fear that such action would constitute an illegal dis- 
crimination, because of its alleged effect on competition. In other words, §. 11 
instead of being a bill for the enforcement and stimulation of competition might 
well in fact be a restraint on competition, since competitors would always 
compete, pricewise, under a legal cloud. 

The Antitrust Division of the Department of Justice and the Federal Trade 
Commission, according to the public prints, have taken opposite sides on the 
question of the wisdom of enacting S. 11. Without going further into the 
merits of the bill, it should be clear that when two expert groups equally 
charged with the enforcement of our antitrust laws and equally devoted to the 
building and the maintenance of a competitive economy, which admittedly is 
the backbone of our prosperity, find themselves in the one case urging the 
enactment of 8S. 11, and in the other urging its rejection, it behooves the Judici- 
ary Committee to take the side of prudence and allow the law to stand as it 
is without any mischievous amendment. In light of this disagreement between 
the Federal Trade Commission and the Antitrust Division, it should be clear 
that there is no merit obvious to experts familiar with its provision which 
should entitle it to become part of the statutory fabric of this country. 

It is submitted that the position in which industry now finds itself after 
the recent Supreme Court decision giving a good faith seller the right to meet 
a lower price of a competitor by offering an equally low price, best serves the 
business community. The situation stimulates competition and in nowise tends 
to the creation of a monopoly and, above all, enables competition to be carried 
on without the threat of litigation whose outcome in any given case no lawyer 
can predict. 

Consequently, this institute respectfully urges that the committee report §, 11 
unfavorably. 

It is respectfully requested that this letter be made a part of the record of 
your committee. 

Very truly yours, 


BERNARD M. FITZGERALD, 
Exvecutive Secretary and General Counsel. 
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ANDERSON CORP., 
Worcester, Mass., March 17, 1959. 
Subject : The Right to meet competition, 8S. 11. 
Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
U.S. Senate, Washington, D.C.: 

The essence, Senator Kefauver, of a healthy competitive economy is the right 
to meet price competition by all legal means at your disposal. 

It is rather ridiculous to resign yourself to losing a good account because 
an imported product, or a product offered at sacrifice prices by a competitor to 
your account, forced you out of the business because the proposed amendment 
to the Robinson-Patman Act would prevent you from meeting this competition. 

It is my firm belief that such strangulation would have disastrous effects 
upon our vigorous competitive enterprise system. 

For these and many other reasons, I am unalterably opposed to the proposed 
amendment. I ask that you make this letter a part of the official record of 
your hearings. 

r Most sincerely, 
BRENT R. ANDERSON, 
President. 


THE AMERICAN COTTON MANUFACTURERS INSTITUTE, INC., 
Washington, D.C., March 27, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust Subcommittee of the Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR KEFAUVER: We are submitting herewith our statement in 
opposition to 8. 11, and would appreciate very much having it incorporated as 
a part of the record in connection with the hearings your committee has held 
on this legislation. 

Sincerely yours, 
C. G. CAFFREY, 
Washington Representative. 


This statement is made on behalf of the American Cotton Manufacturers Insti- 
tute, which has its headquartes in Charlotte, N.C., and other offices in New York, 
Clemson, 8.C., and Washington, D.C. The institute is the central trade associa- 
tion for manufacturers of textiles from cotton, manmade fibers, and silk. Our 
concern as a trade organization and as an industry, therefore, includes the 
fibers which account for 93.8 percent of total fiber and filament consumption in 
this country. 

Our organization represents about 80 percent of the spindles and looms in 
the industry, which has a normal employment of approximately 1 million men 
and women. 

When we testified before your committee in 1956 it was pointed out that many 
of our critical problems find their origin in specific governmental policies or 
programs. Indeed, we feel that some of its policies and programs could only 
have grown out of an implied belief in some Government circles that the Ameri- 
can textile industry is expendable. 

One of our greatest concerns for many years has been the continued increased 
flow of textile imports from countries that pay wages of only about one-tenth 
of the wages paid by the domestic textile industry. Under such circumstances 
it obviously is impossible to meet their prices consistently in the marketplace. 
However, there are occasions when this is necessary to preserve existing outlets. 
If we correctly interpret the application of S. 11 in its present form, we believe 
we would be estopped from ever meeting foreign competitive prices and at the 
same time maintain our domestic price structure. 

8S. 11 by its very language establishes a legal preferential treatment of foreign 
manufacturers over the domestic textile industry, in that it would be possible 
for them to sell their products in the United States on an order basis and at any 
price they choose to set. There is absolutely no provision in the proposed law 
whereby service of process could be made upon a foreign manufacturer in case 
of violation. 
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We sincerely believe that any law which purports to abolish or weaken the 
good faith concept, as a defense when meeting a competitor’s price is a most dan. 
gerous law, and one which because of its very nature would have a most Serious 
impact upon the American free-enterprise philosophy. 

The enactment of this legislation would completely upset present patterns of 
textile marketing and would, we believe, create local or geographic monopolies 
in our industry. Furthermore, it seems likely that the enactment of this legis- 
lation would result in many cases of unfair and discriminatory situations at all 
levels of textile distribution. 

Recently, a subcommittee of the Interstate and Foreign Commerce Committee 
of the Senate completed an investigation of the problems of the domestic textile 
industry to determine if possible the reasons for its depressed condition, and to 
find what steps seem necessary to remedy the situation. One of the problems 
which they explored extensively was the impact of foreign imports on the domes. 
tic price and production structure. We sincerely believe that the findings of this 
committee fully substantiate the position we have taken in our recommendations 
to you and your committee. In this connection we are attaching copies of the 
subcommittee’s conclusions and recommendations. 

We urge you and the committee to give this matter careful consideration and 
that any action taken be tempered to prevent the chaos which we feel sure would 
result in distribution of textile products at all levels if the present language in 
S. 11 is adopted. 


AMERICAN EMERY WHEEL WORKS, 
Providence, R.I.. March 13, 1959, 
Subject: The right to meet competition, S. 11. 
Senator Estes KEFAUVER, 
Chairman of the Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR KEFAUVER: The undersigned has learned that you tentatively 
plan to begin hearings on the above on March 17. 

This letter is to inform you that if S. 11 had been part of the law of the 
land during the last part of 1957 and all of 1958 this company, with less than 
100 employees, would by now have been forced out of business. 

We manufacture abrasive grinding wheels which we ship all over the coun- 
try. During the above period certain of of our competitors cut prices on two 
types of wheels which, together, did and still do reach about half of our total 
yearly volume. We were able to stay in business only by meeting such price 
cuts. 

We therefore oppose S. 11 with all the very slight power we possess and we 
ask that this letter be made part of the official record of the hearings. 

Copies of this letter are being sent to Senators Theodore Francis Green and 
John O. Pastore of Rhode Island and to Senator Everett Dirksen of Illinois. 

Yours very truly, 
TORREY ALLEN, 
Treasurer and General Manager. 


AMERICAN FARM BUREAU FEDERATION, 
Washington, D.C., March 23, 1959. 

Re §8. 11. 

Hon. Estes KEFAUVER, 

Chairman, Subcommittee on Antitrust and Monopoly, 

Senate Judiciary Committee, 

Senate Office Building, Washington, D.C. 

DEAR SENATOR KEFAUVER: The American Farm Bureau Federation does not 
believe the enactment of S. 11 would be in the public interest. 

On March 28, 1957, we presented our views in some detail to your subcommit- 
tee with respect to the identical bill under consideration at that time. In view 
of your interest in avoiding duplication of testimony in the current hearing, we 
have not requested an appearance before your subcommittee this year, 

We would, however, like to express by means of this letter our position on 
this proposal very briefly. 
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If those resporsible for the pricing practices of a seller are to be discouraged 
from price reductions to meet competitive prices for fear such reductions may 
pe construed as tending to lessen competition or to create a monopoly, the in- 
evitable effect would seem to be that such reductions will not be made. Price 
reductions would be made only at peril of action by Government or damage suits 
py competitors. This would further the maintenance of an artificially high 
and rigid price structure at the expense of consumers and the general interest. 

It will be appreciated if you will include this letter in the hearing record. 

Very sincerely, 
MATT TRIGGs, 
Assistant Legislative Director. 


Farr Lawn, N.J., March 26, 1959. 
Hon. JAMES QO. EASTLAND, 
US. Senate, Washington, D.C. 


DEAR SENATOR EASTLAND: I urge you, as chairman of the Senate Judiciary 
Committee to oppose passage of S. 11. 

In my opinion, any such legislation would seriously hamper the effective oper- 
ation of the competitive system which is the foundation of this country’s 
economy. 

Respectfully, 
O. A. AMIDON. 


THE AMERICAN MINING CONGRESS, 
Washington, D.C., March 17, 1959. 


STATEMENT OF JULIAN D. CONOVER, EXECUTIVE VICE PRESIDENT, AMERICAN MINING 
CONGRESS, IN RE S. 11, To AMEND THE ROBINSON-PATMAN ACT, AND S. 138, To 
DEFINE THE APPLICATION OF THE CLAYTON AND FEDERAL TRADE COMMISSION 
ACTS 


The American Mining Congress, the national organization representing all 
branches of the mining industry, respectfully opposes the enactment of S. 11 
and favors the enactment of S. 138. 

It is our belief that adoption of S. 11 would serve no useful purpose, but on 
the contrary would throw doubt and uncertainty into a broad field of lawful and 
long-accepted pricing practices which actually insure competition and thus inure 
to the benefit of the consumer. 

Conversely, we believe that S. 138 should be adopted because it will clarify 
the law as it now exists, and as it has been interpreted by the Supreme Court 
of the United States in the Standard Oil of Indiana decision in 1951 (340 U.S. 
231). In our opinion, S. 138 will make it clear that the good faith meeting of a 
competitive lower price is a complete defense to a price discrimination charge, 
and will assure sellers of their freedom to absorb freight in order to compete 
on an equal basis. 

As we understand the provisions of S. 11, the so-called good faith defense now 
provided in the law for alleged price discriminations would be limited to those 
cases where the seller could prove that a price reduction did not substantially 
lessen competition or tend to create a monopoly “in any line of commerce, in 
any section of the country.” Since it would be necessary to determine before- 
hand the effect which a price reduction would have on competition and whether 
it would cause a tendency toward a monopoly, elimination of this defense might 
well make it difficult, if not impossible, for companies producing such important 
and widely used products as cement, coal, steel, and other mineral commodi- 
ties to meet a competitor’s bona fide lower price without running the risk of 
violating the law. 

This is an untenable position in which to place a seller who must meet an 
equally low price offered to his customers by a competing seller, if he wishes 
to maintain his business and to continue to provide the employment, the tax reve- 
uues, and the production which are so vital to our economy. It is readily ap- 
parent that a seller, faced with a practical problem of retaining a customer who 
has been offered a lower price by his competitor, cannot take the time for an 
extended economic and legal investigation to determine whether his prospective 
action to meet that price will substantially lessen competition at some future 
date. No producer who must meet competitive situations daily can be expected 
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to assume such a burden. How is he producer to make a determination of 
the effect of his actions upon competition when so many judges, eminent lawyers 
and Government administrators cannot agree on the words “substantially to 
lessen competition or tend to create a monopoly’? 

The confusion inevitably arising if the right of a producer to meet competi- 
tion turns on determinations as to the meaning of unclear and vague legal lan. 
guage, was clearly set forth by the Honorable Mr. Celler, Chairman of the 
House Judiciary Committee, during the consideration of a similar measure which 
was adopted by the House of Representatives during the 84th Congress, At 
that time he stated “This bill has many hidden meanings; it presents many prob- 
lems. I may be wrong, though I doubt it, but it is very much like an iceber. ; 
You can see one-fourth of the iceberg, but possibly three-fourths of that iceberg 
is submerged and hidden. There are many things in this bill which may take 
many Supreme Court decisions to clarify, for example, the distinction between 
the injury clauses of section 2(a)-which are crucial in determining whether the 
good faith defense is applicable.” We submit that it is not in the interest of 
good government to enact legislation which is admittedly conducive to extended 
litigation—with the result that the meaning of the law is not resolved for many 
years. 

There have been many lucid and authoritative expressions of opinion by highly 
competent lawyers as to the difficulties and confusion that would be created by 
the adoption of legislation embodying the principles set forth in S. 11. In our 
opinion, these may be best summed up by the able statement of Mr. Justice 
Jackson during arguments on the Standard Oil case. At that time, the learned 
Justice stated “The whole philosophy—what troubles me—the whole philosophy 
of the Sherman Act is go out and compete, get business, fight for it. Now the 
whole philosophy we are asked to enforce here is that you really must not, 
you should let this business go and not meet the competition. I have difficulty 
in knowing where we are with this, and I should think the people who are 
trying to do business would find it much more troublesome than we do, for it 
does not trouble me but once a term, but it must trouble them every day.” 

We firmly believe that the purpose of the antitrust laws is to maintain 
healthy competitive markets from which will naturally flow the strong and 
dynamie economy so essential to the overall welfare of our country. When 
legitimate competition is stifled the American people are deprived of the economic 
benefits resulting therefrom, contrary to the principles of the free enterprise 
system under which our Nation has grown and prospered. 

We likewise are concerned by the effect the bill may have on the presently 
lawful practice of meeting competition through absorption of freight. It is 
true that the bill states “that nothing contained herein shall be construed 
to alter the law applicable to absorption of freight or shipping charges.” Se- 
rious questions may arise, however, in determining just what is the law applica- 
ble to freight absorption. The Senate report of July 28, 1958, on the then §. 
11 has this to say with respect to freight absorption ‘The circumstances under 
which freight absorption is now lawful and under which it is now unlawful 
are dependent upon the application of legal principles found in the leading cases 
which have decided controversies involving freight absorption. The principles 
in these cases constitute the law applicable to the absorption of freight and 
shipping charges. It is this applicable law which the second proviso states 
shall not be altered by the bill.” The Senate report accompanying similar 
legislation in 1956 stated, “The absorption of freight charges by sellers is not 
illegal per se under existing law” and “would not be illegal per se, if this 
bill is enacted.” The report also stated that the principle laid down by the 
Supreme Court in F.T.C. v. Staley (324 U.S. 746) “would continue to be law 
if this bill were enacted.” It is to be noted that in this case the Supreme 
Court stated : 

“But it does not follow that respondents may never absorb freight when their 
factory price plus actual freight is higher than their competitor’s price. Con- 
gress has left to the Commission the determination of fact in each case whether 
the person charged with making discriminatory prices acted in good faith to 
meet a competitor’s equally low prices.” 

Thus it appears that the law respecting freight absorption may mean 
whatever the Commission—the makeup of which changes from time to time— 
may determine it to be. It is not possible, or even likely, that enactment of 


this bill might influence an adverse change by the Commission in the existing 
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jaw with respect to freight absorption? Obviously such an effect would be 
highly detrimental to the normal conduct of competitive business in this country. 
We submit that legislation should not be enacted which might raise serious 
doubts concerning the long accepted and clearly desirable practice of absorbing 
freight for the purpose of meeting competition. 

We are convinced that enactment of S. 11 would have serious adverse effects 
on competitive industry in the United States, and we strongly urge its rejec- 
tion. On the other hand we advocate enactment of S. 138 in grder that the law 
as now known and understood may be ratified and clearly defined by Congress. 


AMERICAN PuRE MILK Co., 
Kerrville, Tex., April 14, 1959. 
senator Estes KEFAUVER, 
v8. Senate, Washington, D.C. 

DEAR SENATOR KEFAUVER: Senate bill 11, the equality-of-opportunity bill, in 
our opinion would go a long way toward stopping price discrimination. We feel 
that the bill is of vital importance to the independents in the dairy industry and 
therefore strongly support it. This bill could play a big role in returning 
principle and ethics to the dairy industry and the food industry in general. 

Again let me say, we strongly endorse this measure and urge you to do the 
same. 

Sincerely yours, 
GEORGE G. PETERSON. 


MANTI, UTAH 
March 16, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senator, Senate Office Building, 
Washington, D.C.: 
I urge you to kill Senate bill 11 which, if enacted, will destroy freedom of 
competition. Please make this telegram a part of official report of the meeting. 


R. CLarR ANDERSON. 


ANTHONY PURE MILK Co., 
Nashville, Tenn., March 10, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR: I have been informed that a hearing is coming up for the 
elimination of the good faith provisions of the Robinson-Patman bill S. 11 and 
is scheduled before the Senate Judiciary Committee March 17th. 

As you no doubt remember, this was up in the last two sessions of Congress 
and for my feelings if good faith is stricken from this bill, then anyone who 
makes a mistake in good faith will be harassed or put out of business by Govern- 
ment officials. 

We feel for the good of everyone concerned and those affected, we would urge 
the committee to vote against releasing the bill to Congress. 

Thanking you for your consideration, I am 

Yours very truly, 
ADOLPH SKINNER, President. 


MONTPELIER, IDAHO, 
March 13, 1959. 
Senator Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Committee, 
Washington, D.C.: 

This is a protest to S. 11 and H.R. 11 bill. Passage of this bill is harmful to 
our businesses and is a trend toward socialistic government control, will elimi- 
nate small business. I request this wire be made a part of the official business 
of your committee. 

DoYLeE W. ANTHONY. 
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We sincerely believe that any law which purports to abolish or weaken the 
good faith concept, as a defense when meeting a competitor's price is a most dap. 
gerous law, and one which because of its very nature would have a most serioys 
impact upon the American free-enterprise philosophy. 

The enactment of this legislation would completely upset present patterns of 
textile marketing and would, we believe, create local or geographic monopolies 
in our industry Furthermore, it seems likely that the enactment of this legis. 
lation would result in many cases of unfair and discriminatory situations at qjj 
levels of textile distribution. 

Recently, a subcommittee of the Interstate and Foreign Commerce Committee 
of the Senate completed an investigation of the problems of the domestic textile 
industry to determine if possible the reasons for its depressed condition, and to 
find what steps seem necessary to remedy the situation. One of the problems 
which they explored extensively was the impact of foreign imports on the domes. 
tic price and production structure. We sincerely believe that the findings of this 
committee fully substantiate the position we have taken in our recommendations 
to you and your committee. In this connection we are attaching copies of the 
subcommittee’s conclusions and recommendations. 

We urge you and the committee to give this matter careful consideration and 
that any action taken be tempered to prevent the chaos which we feel sure would 
result in distribution of textile products at all levels if the present language in 
S. 11 is adopted. 


AMERICAN EMERY WHEEL WORKS, 
Providence, R.I., March 138, 1959. 
Subject: The right to meet competition, 8S. 11. 
Senator Estes KEFAUVER, 
Chairman of the Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR KEFAUVER: The undersigned has learned that you tentatively 
plan to begin hearings on the above on March 17. 

This letter is to inform you that if S. 11 had been part of the law of the 
land during the last part of 1957 and all of 1958 this company, with less than 
100 employees, would by now have been forced out of business. 

We manufacture abrasive grinding wheels which we ship all over the coun- 
try. During the above period certain of of our competitors cut prices on two 
types of wheels which, together, did and still do reach about half of our total 
yearly volume. We were able to stay in business only by meeting such price 
cuts. 

We therefore oppose S. 11 with all the very slight power we possess and we 
ask that this letter be made part of the official record of the hearings. 

Copies of this letter are being sent to Senators Theodore Francis Green and 
John O. Pastore of Rhode Island and to Senator Everett Dirksen of Illinois. 

Yours very truly, 
TORREY ALLEN, 
Treasurer and General Manager. 


AMERICAN FARM BUREAU FEDERATION, 
Washington, D.C., March 23, 1959. 
Re S§. 11. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR KEFAUVER: The American Farm Bureau Federation does not 
believe the enactment of 8S. 11 would be in the public interest. 

On March 28, 1957, we presented our views in some detail to your subcommit- 
tee with respect to the identical bill under consideration at that time. In view 
of your interest in avoiding duplication of testimony in the current hearing, we 
have not requested an appearance before your subcommittee this year. 

We would, however, like to express by means of this letter our position on 
this proposal very briefly. 
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If those responsible for the pricing practices of a seller are to be discouraged 
from price reductions to meet competitive prices for fear such reductions may 
be construed as tending to lessen competition or to create a monopoly, the in- 
evitable effect would seem to be that such reductions will not be made. Price 
reductions would be made only at peril of action by Government or damage suits 
by competitors. This would further the maintenance of an artificially high 
and rigid price structure at the expense of consumers and the general interest. 

It will be appreciated if you will include this letter in the hearing record. 

Very sincerely, 
Matr TRIGGs, 
Assistant Legislative Director. 


Farr Lawn, N.J., March 26, 1959. 
Hon. JaMes O. EASTLAND, 
US. Senate, Washington, D.C. 


Deak SENATOR EASTLAND: I urge you, as chairman of the Senate Judiciary 
Committee to oppose passage of S. 11. 

In my opinion, any such legislation would seriously hamper the effective oper- 
ation of the competitive system which is the foundation of this country’s 
economy. 

Respectfully, 
O. A. AMIDON. 


THE AMERICAN MINING CONGRESS, 
Washington, D.C., March 17, 1959. 


STATEMENT OF JULIAN D. CONOVER, EXECUTIVE VICE PRESIDENT, AMERICAN MINING 
CONGRESS, IN RE S. 11, To AMEND THE ROBINSON-PATMAN AcT, AND §S. 138, To 
DEFINE THE APPLICATION OF THE CLAYTON AND FEDERAL TRADE COMMISSION 
AcTS 


The American Mining Congress, the national organization representing all 
pranches of the mining industry, respectfully opposes the enactment of 8. 11 
and favors the enactment of S. 138. 

It is our belief that adoption of S. 11 would serve no useful purpose, but on 
the contrary would throw doubt and uncertainty into a broad field of lawful and 
long-accepted pricing practices which actually insure competition and thus inure 
to the benefit of the consumer. 

Conversely, we believe that S. 138 should be adopted because it will clarify 
the law as it now exists, and as it has been interpreted by the Supreme Court 
of the United States in the Standard Oil of Indiana decision in 1951 (340 U.S. 
231). In our opinion, S. 138 will make it clear that the good faith meeting of a 
competitive lower price is a complete defense to a price discrimination charge, 
and will assure sellers of their freedom to absorb freight in order to compete 
on an equal basis. 

As we understand the provisions of 8. 11, the so-called good faith defense now 
provided in the law for alleged price discriminations would be limited to those 
cases where the seller could prove that a price reduction did not substantially 
lessen competition or tend to create a monopoly “in any line of commerce, in 
any section of the country.” Since it would be necessary to determine before- 
hand the effect which a price reduction would have on competition and whether 
it would cause a tendency toward a monopoly, elimination of this defense might 
well make it difficult, if not impossible, for companies producing such important 
and widely used products as cement, coal, steel, and other mineral commodi- 
ties to meet a competitor’s bona fide lower price without running the risk of 
violating the law. 

This is an untenable position in which to place a seller who must meet an 
equally low price offered to his customers by a competing seller, if he wishes 
to maintain his business and to continue to provide the employment, the tax reve- 
nues, and the production which are so vital to our economy. It is readily ap- 
parent that a seller, faced with a practical problem of retaining a customer who 
has been offered a lower price by his competitor, cannot take the time for an 
extended economic and legal investigation to determine whether his prospective 
action to meet that price will substantially lessen competition at some future 
date. No producer who must meet competitive situations daily can be expected 
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to assume such a burden. How is he producer to make a determination of 
the effect of his actions upon competition when so many judges, eminent lawyers 
and Government administrators cannot agree on the words “substantially to 
lessen competition or tend to create a monopoly”? 

The confusion inevitably arising if the right of a producer to meet competi- 
tion turns on determinations as to the meaning of unclear and vague legal lan. 
guage, was clearly set forth by the Honorable Mr. Celler, Chairman of the 
House Judiciary Committee, during the consideration of a similar measure which 
was adopted by the House of Representatives during the 84th Congress, At 
that time he stated “This bill has many hidden meanings ; it presents many prob. 
lems. I may be wrong, though I doubt it, but it is very much like an iceberg. 
You can see one-fourth of the iceberg, but possibly three-fourths of that iceberg 
is submerged and hidden. There are many things in this bill which may take 
many Supreme Court decisions to clarify, for example, the distinction between 
the injury clauses of section 2(a)-which are crucial in determining whether the 
good faith defense is applicable.” We submit that it is not in the interest of 
good government to enact legislation which is admittedly conducive to extended 
litigation—with the result that the meaning of the law is not resolved for many 
years. 

There have been many lucid and authoritative expressions of opinion by highly 
competent lawyers as to the difficulties and confusion that would be created by 
the adoption of legislation embodying the principles set forth in S. 11. In our 
opinion, these may be best summed up by the able statement of Mr. Justice 
Jackson during arguments on the Standard Oil case. At that time, the learned 
Justice stated “The whole philosophy—what troubles me—the whole philosophy 
of the Sherman Act is go out and compete, get business, fight for it. Now the 
whole philosophy we are asked to enforce here is that you really must not, 
you should let this business go and not meet the competition. I have difficulty 
in knowing where we are with this, and I should think the people who are 
trying to do business would find it much more troublesome than we do, for it 
does not trouble me but once a term, but it must trouble them every day.” 

We firmly believe that the purpose of the antitrust laws is to maintain 
healthy competitive markets from which will naturally flow the strong and 
dynamic economy so essential to the overall welfare of our country. When 
legitimate competition is stifled the American people are deprived of the economic 
benefits resulting therefrom, contrary to the principles of the free enterprise 
system under which our Nation has grown and prospered. 

We likewise are concerned by the effect the bill may have on the presently 
lawful practice of meeting competition through absorption of freight. It is 
true that the bill states “that nothing contained herein shall be construed 
to alter the law applicable to absorption of freight or shipping charges.” Se- 
rious questions may arise, however, in determining just what is the law applica- 
ble to freight absorption. The Senate report of July 28, 1958, on the then §. 
11 has this to say with respect to freight absorption “The circumstances under 
which freight absorption is now lawful and under which it is now unlawful 
are dependent upon the application of legal principles found in the leading cases 
which have decided controversies involving freight absorption. The principles 
in these cases constitute the law applicable to the absorption of freight and 
shipping charges. It is this applicable law which the second proviso states 
shall not be altered by the bill.” The Senate report accompanying similar 
legislation in 1956 stated, “The absorption of freight charges by sellers is not 
illegal per se under existing law” and “would not be illegal per se, if this 
bill is enacted.” The report also stated that the principle laid down by the 
Supreme Court in F.7.C. v. Staley (324 U.S. 746) “would continue to be law 
if this bill were enacted.” It is to be noted that in this case the Supreme 
Court stated : 

“But it does not follow that respondents may never absorb freight when their 
factory price plus actual freight is higher than their competitor’s price. Con- 
gress has left to the Commission the determination of fact in each case whether 
the person charged with making discriminatory prices acted in good faith to 
meet a competitor’s equally low prices.” 

Thus it appears that the law respecting freight absorption may mean 
whatever the Commission—the makeup of which changes from time to time— 
may determine it to be. It is not possible, or even likely, that enactment of 
this bill might influence an adverse change by the Commission in the existing 
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law with respect to freight absorption? Obviously such an effect would be 
highly detrimental to the normal conduct of competitive business in this country. 
We submit that legislation should not be enacted which might raise serious 
doubts concerning the long accepted and clearly desirable practice of absorbing 
freight for the purpose of meeting competition. 

We are convinced that enactment of S. 11 would have serious adverse effects 
on competitive industry in the United States, and we strongly urge its rejec- 
tion. On the other hand we advocate enactment of S. 138 in grder that the law 
as now known and understood may be ratified and clearly defined by Congress. 


AMERICAN PuRE MILK Co., 
Kerrville, Tex., April 14, 1959. 
Senator Estes KEFAUVER, 
U8. Senate, Washington, D.C. 

Deak SENATOR KeEFAvuveER: Senate bill 11, the equality-of-opportunity bill, in 
our opinion would go a long way toward stopping price discrimination. We feel 
that the bill is of vital importance to the independents in the dairy industry and 
therefore strongly support it. This bill could play a big role in returning 
principle and ethics to the dairy industry and the food industry in general. 

Again let me say, we strongly endorse this measure and urge you to do the 
same. 

Sincerely yours, 
GEORGE G. PETERSON. 


MANTI, UTAH 
March 16, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senator, Senate Office Building, 
Washington, D.C.: 
I urge you to kill Senate bill 11 which, if enacted, will destroy freedom of 
competition. Please make this telegram a part of official report of the meeting. 


R. CLarR ANDERSON. 


ANTHONY PuRE MILK Co., 
Nashville, Tenn., March 10, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 

Deak SENATOR: I have been informed that a hearing is coming up for the 
elimination of the good faith provisions of the Robinson-Patman bill S. 11 and 
is scheduled before the Senate Judiciary Committee March 17th. 

As you no doubt remember, this was up in the last two sessions of Congress 
and for my feelings if good faith is stricken from this bill, then anyone who 
makes a mistake in good faith will be harassed or put out of business by Govern- 
ment officials. 

We feel for the good of everyone concerned and those affected, we would urge 
the committee to vote against releasing the bill to Congress. 

Thanking you for your consideration, I am 

Yours very truly, 
ADOLPH SKINNER, President. 


MONTPELIER, IDAHO, 
March 13, 1959. 
Senator Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Committee, 
Washington, D.C.: 

This is a protest to S. 11 and H.R. 11 bill. Passage of this bill is harmful to 
our businesses and is a trend toward socialistic government control, will elimi- 
nate small business. I request this wire be made a part of the official business 
of your committee. 

DoyLe W. ANTHONY. 
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STATEMENT OF A. M. HERRINGER, JR., ON BEHALF OF THE ARKANSAS IN 
OIL MARKETERS ASSOCIATION, ON S. 11, MarcH 18, 1959 


DEPENDENT 


My name is A. M. Herringer, Jr. I live in Jonesboro, Ark., and I a 
in the oil business as a branded independent oil jobber; as part owner and 
manager of Lone Star Co., Inc. I am appearing here today on behalf of the 
Arkansas Independent Oil Marketers Association and on behalf of myself and 
cur small company. : 

The Arkansas Independent Oil Marketers Association is a trade association 
with a membership of more than half of the oil jobbers in the State of Arkansas 
I am here in opposition to S. 11 because I feel it necessary to explain how such 


legislation would affect me in my own small business and my fellow jobbers in 
theirs. 


m engaged 


I know an “oil jobber” has been defined to you many times, so I will not 
burden you with it here, however, I’m sure that you have noticed that there are 
several different modes of operation of an oil jobber, nearly all of which are 
represented in our great State of Arkansas. 

I believe that this bill should not be passed because, aside from other hidden 
ills that I am sure will crop up both in our oil industry and other affected indus. 
tries, it will be ruinous to me and to my fellow jobbers for the following reasons: 

A. Prevent my meeting competition in good faith in an affected area without 
reducing my price over my entire marketing area. I might say at this point that 
I operate from three bulk plants, each in its own marketing area. Margins ip 
our business being as low as they are, a price cut in any of my three marketing 
areas is of serious concern, but if the situation is not of too long duration, and 
with some help from my supplier, I have been able to weather financially those 
of the past. However, a reduction of any consequence in our selling price 
applied over our entire operation would be ruinous to us within a very short 
time unless our supplier came almost immediately to our rescue, absorbing 
practically all of the reduction. 

B. This bill would prevent my supplier from assisting me in the event of 
price war without giving the same reduction to all other jobber customers over 
the entire country. It is obvious that my supplier could not afford to take such 
a step, not only from the standpoint of the severe loss such a move would cause 
them to have, but also because it would have the effect of spreading a price war 
over their marketing territory. For these reasons, I can foresee no help from 
my supplier in such a situation, and, for the reasons stated in A above, I would 
be forced out of. business in a very few weeks. 

C. In cases in which any supplier, through its direct marketing operation, 
serves dealer accounts that compete with dealer accounts of any or their job- 
bers, known in the industry as “dual operation,’ this bill will put the burden 
on the supplier to police the selling price of its jobbers to be sure that the 
dealers of each are buying at the same identical price, or open themselves to suit 
and prosecution. In my opinion, no major supplier can afford to take such a risk 
and will therefore have no alternative but to either close out his jobbers or to 
sell his direct marketing to the jobber and relegate himself to the role of supplier 
only. I doubt that any major supplier would consider such a move, and even 
if he did, I am certain that few, if any, have or can get sufficient financial back- 
ing to take over a major company’s entire marketing in any given area. The 
conclusion is plain to me—elimination of the oil jobber as we know him today. 

D. This bill, as I understand it, would prevent my operation of any retail 
service stations for any period of time. I have two objections to this feature. 
One is that in order to train future dealer and dealer employee personnel, I see 
no other reasonable course but to operate one station on a permanent basis to 
facilitate such training. In no other way can I direct a retail operation, for the 
rest of the stations I service are operated and owned by independent dealers. 
The other objection is that I would be precluded from taking over any of the 
dealer outlets to prevent their closing and losing their volume during an interim 
necessarily brought about by a change in dealer. This understanding is im- 
pressed upon me by a stafement made by Senator Kefauver last June to a jobber 
from Detroit in which the Senator advised the jobber that one of the purposes 
of the bill was to prevent jobbers from operating retail service stations. 

I am not an attorney, and since legislative matters are by definition those 
pertaining to law, I, like other businessmen, have tried to get the best legal 
advice available to us as to the implications of this bill as pertains to our own 
particular business. The position I have taken above is the result of my thinking 
based upon all of the information I could get by having read the bill and all of 
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the trade publications I could find, having discussed the matter at length with 
a number of my fellow jobbers and with the best legal counsel I could find. 

I am certain that the intent of this bill is to help the small business man by 
removing competition that is unfair, and to reverse the present trend of big busi- 
ness taking over and eliminating its small competitors, and I agree wholly with 
these purposes, and state that something in this direction must be done, but, for 
the reasons outlined above, I fear that S. 11 is not that something, but will, in 
effect, do exactly the opposite by eliminating the oil jobber from the scene. I 
note that Senator Sparkman from Alabama, chairman of the Small Business 
Committee, stated that he did not believe that S. 11 would cause these things to 
pappen to the oil jobber, but if it did, then he was sure that Congress would take 
appropriate action to reverse the situation. Gentlemen, I do not believe that 
Congress could design, enact and implement any such corrective legislation in 
the few weeks that I, and thousands of my fellow oil jobbers, would last after 
the ills I foresee begin to happen. 


ARK-Mo PLant Foop Co., INo., 


Corning, Ark., March 10, 1959. 
Hon. SENATOR KEFAUVER, 


Washington, D.C. 


Deak SENATOR KEFAUVER: As president of a small company, I have given con- 
siderable thought to your bill S. 11, also bill 8S. 138, which is sponsored by Senator 
Capehart. Both these bills have reference to the Robinson-Patman Act, as to 
its interpertation and application. 

At first, reading your bill, I came to the conclusion that it would be, if passed, 
a boon to small business; however, upon further examination, I have come to 
the conclusion that your S. 11 is almost in contradiction to the Clayton antitrust 
laws. For my life, I do not see how anyone could be 100 percent in compliance 
with either, without being in violation of the other. 

The more I study this legislation, the background of it, its original intention, 
its present day interpretation, the different constructions that is put upon the 
contention that the Clayton antitrust laws are being violated by what is known 
as administrative pricing, and that the defense to the Robinson-Patman Act 
under the good faith defense is being so vaguely defined, that it would be utterly 
impossible for either a big or little business to know when they are operating 
within both laws. The more I study this S. 11, the more convinced I become 
that there would be instances whereby a small business might be benefited, de- 
pending upon the interpretation of the good faith defense, and then there are 
instances where a small business could be at quite a disadvantage. 

Now let us consider this bill and make a concrete and realistic example of how 
it would be applied to small business such as ours. We manufacture plant food 
at Sikeston, Mo., Blytheville, Ark., and Walnut Ridge, Ark. Our product is sold 
largely in the immediate territories of these three manufacturing plants. You 
contend that there is a tendency toward industry to follow a practice of admin- 
istrative pricing. This is purported to be done by someone in the industry pub- 
lishing a price list and others merely following that list. If you come to the con- 
clusion that this is done, then there is some indication on your part that all are 
subject to violation of the Sherman antitrust laws. If a price list be published 
in the fertilizer business by one of the national accounts and we should elect to 
price our material cheaper than that, the original one that put out the price list 
could not under S. 11 meet our competitive price in this territory without meeting 
it everywhere. Of course, you state that you mean to still give them protection 
under the good faith defense clause by permitting them to meet this price in the 
given territory, provided it did not substantially lessen competition. The first 
question arises as to what constitutes the territories, because a price established 
at Memphis. Tenn., soon spreads to Arkansas, then spreads to St. Louis, then 
onward and onward until it has becomes a general price; thus, there would 
always be a moot question as to where the territory in which the good faith de- 
fense would begin or end. 

As I see it, S. 11, under certain interpretations, could tend to create local 
monopolies against which national accounts would have considerable difficulty 
in overcoming. For instance, our competition in the fertilizer business is almost 
altogether from large national manufacturers of fertilizer. If they are not per- 
mitted to meet a price that we so elect to publish in our territory, then we would 


have a distinct advantage of almost 100 percent monopoly in our particular 
territory. 
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I am sure you are wondering why they could not meet any price that we 
would make here and also make that same price effective in all their other 
territories. There are certain conditions under which this would work an ex. 
treme hardship on anyone having to meet nationwide competition on a basis of 
local conditions. We might have a distinct advantage in the scale of labor, river 
deliveries of raw materials, and the advantage of an overhead of small manage. 
ment over large companies ; also, have the advantage of having no overhead rela. 
tive to research work. We can constantly hold back and get the results of expen. 
sive research work that has to be carried on by large companies. We would also 
have the advantage of our product being sold in a small contained territory ip 
which we have lived all of our lives and have formed great and lasting customer 
relationships. There could be many other advantages that we would have, over 
and above the national accounts. 

Now if they were permitted to come into our territory and meet our competi- 
tive price without having to meet this price elsewhere, there would be at least 
some competition in this territory. If, however, they were not permitted to meet 
it under the good-faith defense, then we would almost have a monopoly on the 
business in this territory at our price. 

I know this appears to be a very frank admission on our part, and that it ap- 
pears strange to you that we would oppose a bill which would give us the ap. 
parent advantage that we could have. On the other hand, if big business, or 
the big national accounts, could only maintain their business in this territory by 
meeting our prices and then were forced to meet them elsewhere, it appears to 
me that they might under that dilemma elect to publish prices in the begin- 
ning that would make it impossible for anyone to operate at a fair margin, as 
they could carry on much longer on a narrow margin of profit than the ordinary 
small manufacturer could. Again, they would have a very distinct advantage 
in not meeting our price, by selling on liberal credit terms at a higher price, 
which would in turn work an extreme hardship upon our companies. 

Whether you believe it or not, I can sell fertilizer at $3 per ton higher in the 
cotton section, within which we are located, by offering credit terms, and placing 
the fertilizer in dealers hands on a consignment basis, than can be sold for cash, 
So you see, there are many complications in these two laws that are so con- 
tradictory, that it would be impossible for them to operate as I know you antici- 
pate that they would. 

We object seriously to the S. 11 and think that the Capehart S. 138 is much 
more definite and we can work under it with a greater degree of knowing that 
we are doing what we should do. It is our opinion that even though any goy- 
ernmental regulation or law that is passed today that would give us an advantage 
but yet would be equally as disadvantageous to a competitor, is a dangerous 
law and would establish a dangerous course for America. 

I would like for this letter to be made a part of your record that will be made 
during the public hearing, which starts March 17. 

Yours very truly, 


L. G. Biack, President. 


ARMSTRONG CREAMERY CO., 


Wichita, Kans., April 18, 1959. 
Senator Estes KEFAUVER, 


Senate Office Building, Washington, D.C. 


DEAR MR. KEFAUVER: In the past we have written you several times in favor 
of S. 11, the equality of opportunity bill. We have not changed our minds one iota 
about this bill. If independent dairies and other businesses are to survive in 
this country, we feel this bill must be passed. 

We know you will do everything you can toward this end, and I want to thank 
you for all the efforts you have taken in the past. 

Yours truly, 
G. S. ARMSTRONG. 


ARMSTRONG CorK Co., 
Lancaster, Pa., March 11, 1959. 


Hon. JAMEs O. EASTLAND, 
U.S. Senate, Washington, D.C. 


Deark SENATOR EASTLAND: Since you are chairman of the Senate Judiciary 
Committee, we respectfully ask that in considering S. 11 you bear in mind the 
practical effects of this legislation. 
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There is no question that S. 11 would severely restrict the right of sellers to 
engage in competition. This in itself would result in price rigidity at all market- 
ing levels, and thereby deprive the public of the fruits of free competition. The 
existing law does not permit a seller to “beat” a competitor’s low price. Nor does 
it permit a seller to discriminate in price for the purpose of driving a competitor 
out of business. The good faith defense does not become available until after 
a lower price has been offered to a seller’s customer by a competitor. Clearly, 
a price reduction to meet competition can presently be employed only as a defen- 
sive measure, and not to drive competitors, or competitors of customers, out of 
pusiness. Should Congress enact this legislation, it would be the first time, so far 
as we know, that a legislative body has stripped the seller of this traditional 
right of self-defense. 

If S. 11 is enacted, we believe it will create so much uncertainty as to a 
seller's right to meet competition in good faith as to become practically meaning- 
less. As we understand it, support for this bill comes primarily from segments 
of the retail trade who have never been considered subject to the Robinson- 
Patman Act. Quite naturally, these retailers feel that their right to meet com- 
petition should be unimpaired, but they would deprive manufacturers and dis- 
tributors of that same right. We do not believe that the right to meet competition 
has significantly injured retailers, and we think we know something about the 
problems of retailers. On the other hand, the right to meet competition is the 
lifeblood of American business. S. 11, in our judgment, is not in the real interest 
of the American consumer—its passage can only act as a brake on our economy. 

Yours very truly, 
C. J. BACKSTRAND. 


New York, N.Y., March 30, 1959. 
Hon. JAMES O. EASTLAND, 


Chairman, Judiciary Committee, 
U.S. Senate, Washington, D.C. 


Dear SENATOR EASTLAND: Concerning bill S. 11 which covers amendments to 
the Robinson-Patman Act, I urge you to give thoughtful consideration to the 
following before casting your vote. 

The Robinson-Patman Act provides that a seller may charge a lower price to 
one customer than he charges to other customers if the lower price is offered 
in good faith to meet an equally low price charged by a competitor. 

S. 11 repeals the right of a seller to meet a competitor’s price if evidence 
shows the effect might be substantially to lessen competition in any line of 
commerce in any section of the country. 

The phrases “substantially to lessen competition” and “in any section of the 
country” are so vague that there could possibly be as many interpretations as 
there are cases. This, in itself, makes such a law meaningless and therefore 
inoperable in a practical sense. 

Place yourself in the position of a sales executive of a company in which sales 
prices had been established on a completely fair profit basis. One of your 
salesmen is confronted with a competitor’s price cut which jeopardizes his 
sales to an important account. A decision is requested from you. You ask 
your company’s attorney to determine if the specific case would lie in violation 
of the law if you were to decide to meet the price cut. Under the conditions 
as set forth in S. 11, the attorney would most likely have to advise you that 
there might be an adverse effect on competition in any section so that you would 
be forced to make the decision to reduce your price or to lose the business. 
This would take such a long period of time that your customer would, in the 
meantime, have given his order to your price-cutting competitor. 

The purchasing agents, in order to fulfill their obligations to their employers, 
would be forced to place all of their orders with one source, a bad practice in 
itself, rather than maintain several sources of supply. 

Please use your influence with others in the Senate to persuade them of the 
unwiseness of 8S. 11. 

Yours very truly, 


JAMES J. ARMSTRONG. 
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ARNALL, GOLDEN & GREGORY, 
Atlanta, Ga., March 13, 1959. 
GOVERNMENTAL AFFAIRS DEPARTMENT, 
Atlanta Chamber of Commerce, 
Volunteer Building, Atlanta, Ga. 


GENTLEMEN: We regret very much to learn that the Atlanta Chamber of 
Commerce is taking an active position against S. 11. As members of the At. 
lanta Chamber of Commerce, this law firm is enthusiastically supporting §, 1) 
for the reason that the enactment of such legislation will benefit small businegs 
throughout the Nation. 

We have been conscious of an increasing tendency to use the U.S. Chamber of 
Commerce as well as local chambers to do the hatchet work for big business. 
We further have observed that the artful phrasing of a question submitted to the 
membership will always evoke the response desired by those who wish to line 
up the U.S. Chamber of Commerce or local chambers for or against some partic. 
ular proposition. 

Of course, this is a free country and there is room for differences of opinion, 
but we regret to have the Atlanta Chamber of Commerce, of which we are a dues 
paying member, used against the interest of Georgia’s small business. 

Sincerely yours, 
ELuis ARNALL, 
Attorney at Law. 


EVANSTON, ILL., March 26, 1959, 
Hon. JAMES O, EASTLAND, 
Senator from Mississippi, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR EASTLAND: Recent news articles have reported on bill 8, 11, 
dealing with revisions to the Robinson-Patman Act. In reviewing the provisions 
of this bill it appears to me that it will hinder rather than aid competition and in 
that way slow the growth of both small and large business as well as the economy 
in general. 

While I am employed by a large company, the division I work for as director 
of marketing is a “small business” by all of the usual standards of measurement 
(number of employees, net worth, and share of market). We produce an en- 
gineered product in the capital goods category. Having only one plant and less 
than 2 percent of the market, we have a difficult time competing with the larger 
and longer established companies. 

For the past year the expenditures for capital goods items were severely re- 
duced (it appears that 1958 was down nearly 50 percent from 1957 for our in- 
dustry). This makes it exceedingly difficult for a smaller company to compete 
against those companies that have stronger distribution; greater customer ac- 
ceptance, and a larger sales base. The fixed overhead expenses of a small or- 
ganization, such as the one I am with, are much greater, percentagewise, than 
for our larger brethren. So, when the available market is reduced and sales 
drop off, we have to try to obtain a larger share of the market to try to remain 
solvent. 

If we were prevented from meeting a competitor’s lower price, as would be 
prevented by bill S. 11, we would not be able to even maintain our former share 
of the market. Our larger competitors with their greater standardization of 
component parts and generally larger organization from which any fat can be 
trimmed are in a much better position to offer consistently lower prices than we. 

However, if we were to meet this lower price in one instance (not because 
the order would be profitable in itself but because it would allow us to keep 
our work force employed and would also absorb part of our fixed overhead costs) 
we would have to offer that same price to all customers. Even in these highly 
competitive times not all customers will buy on price. Even as you and I, 
many customers buy from a company they like or feel will offer them the best 
product or service (or, because I am a salesman I like to think that it may be 
because one salesman is better able to present his products advantages more 
effectively). Now in this case, the product could have been sold at its estab- 
lished price. 

While S. 11 was designed to protect the smaller manufacturer or sales organi- 
zation as well as the customer by reducing harmful competition, can this be 
done by such a bill? 

I doubt it, as the word competition itself indicates a certain amount of risk. 
When we go out to sell, we want an order. Every order we take is an order 
someone else doesn’t receive. When we set out to increase sales we are doing 
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it because we feel it will provide more jobs and more opportunities for those 
we employ and will compensate those that have had the faith in us to invest 
their money in our stock. We don’t enter into the marketplace with the idea of 
destroying the XYZ Co. or any other competitor. Actually many of us hope that 
we can be creative and persuasive enough to be able to analyze our customer’s 
needs so that we can create a need for our type of product and not that of an- 
other type. (In other words, the salesman who can persuade a prospect he 
should invest his available funds—present and future—in a house, not an 
automobile, does not increase competition in the housing industry but in the 
automobile industry because he has reduced that market.) This is the toughest 
kind of competition to combat because it is psychological, because it can’t be 
directly measured nor controlled and because it is the true basis for our growth. 
An automobile company was more unfair to the horse breeder than to his co- 
horts in the automobile business. If we try to prevent price competition by S. 
11, won't we next want to stop the true basis for our growth, the competition 
of new products or services? 

Senator, I didn’t plan to write such a long letter on this subject, but being a 
young man who is looking toward a dynamic and growing America, I don’t want 
to see this future destroyed. I hope that you will consider these thoughts when 
you review S. 11. 

The premerger notification bill, S. 442, also contains many provisions that are 
as potentially injurious as S. 11. As I have already written -r too long a 
letter, I would like to comment on only one of these provisions—the mandatory 
waiting period. This period would not only be disastrous in that for many days 
customers, suppliers, employees, and owners would have a period of consider- 
able doubt and stress. The loss of key employees, due to this uncertainty, would 
certainly be accentuated and could negate many of the advantages that have 
accrued from most of the past mergers. 

I do hope that my personal thoughts will be of aid to you in determining 
your position on these two bills. 

Sincerely, 
GEorRGE S. ARNESON. 


Provo, UTAH. 
Senator Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C.: 


My opinion of the Senate bill S. 11 is if passed will injure free enterprise 
and defeat fair competition. I therefore feel that it is not good for American 
business. Please make this telegram a part of the official report of the meetings. 


P. EB. ASHTON. 


THE ASSOCIATION OF THE BAR OF THE CITY oF NEw YORK, 
New York, March 28, 1959. 
Senator Estes KEFAUVER, 
Chairman Subcommittee on Antitrust and Monopoly of the Committee on 
the Judiciary, 
U.S. Senate, Senate Office Building, Washington, D.C. 

DeaR SENATOR KEFAUVER: You will find enclosed a copy of a report of the 
Committee on Trade Regulation of the Association of the Bar of the City of 
New York on Senate bill 11 to amend the Robinson-Patman Act. 

Will you please make this report a part of the record in the hearings on 
Senate bill 11. 

Sincerely, 
E. Nosies Lowe, 
Chairman, Committee on Trade Regulation. 


THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, 


March 28, 1959. 
COMMITTEE ON TRADE REGULATION 


REPORT ON BILL TO AMEND THE ROBINSON-PATMAN ACT 


(8. 11) 


8.11 would amend section 2(b) of the Clayton Act, as amended by the 
Robinson-Patman Act, by eliminating, in cases where the effect of a price 
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discrimination may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce, the defense of a seller that the price differen. 
tial was made in good faith to meet an equally low price of a competitor, exce 
that nothing contained in the amendment is to be construed “* * * to alter the 
law applicable to the absorption of freight or of shipping charges.” 

Bills similar to S.11 have been introduced in each Congress since 1951, anq 
hearings have been held in connection with several of them, but to date no 
bill has passed both the House and the Senate. 

Specifically, S.11 would amend the “Provided, however” clause of section 
2(b) to read: 

“{That nothing herein contained shall prevent a seller rebutting the prima 
facie case thus made by showing] That unless the evidence affirmatively shows 
that the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce, in any section of the 
country, it shall be a complete defense for a seller to show that his lower price 
or the furnishing of services or facilities to any purchaser or purchasers was 
made in good faith to meet an equally low price of a competitor, or the services 
or facilities furnished by a competitor: Provided further, That nothing con. 
tained herein shall be construed to alter the law applicable to the absorption of 
freight or of shipping charges.” * 

The report of the House Judiciary Committee on H.R. 1840 (an earlier version 
of S. 11, introduced in the 84th Cong., Ist sess.) stated that the proposed amend- 
ment would close a loophole in section 2(b) which resulted from the 5-3 deci- 
sion of the Supreme Court in Standard Oil Co. v. Federal Trade Commission, 
340 U.S. 231 (1951). That decision merely had affirmed the right of a seller to 
retain a customer by meeting a lower price offered by a competitor. 


COMMITTEE’S CONCLUSION 


The committee is opposed to S. 11. 


COMMITTEE’S COMMENT 


in the opinion of the committee, enactment of S. 11 would have the effect of 
nullifying the “good faith” meeting of competition defense now provided in 
section 2(b) of the Robinson-Patman Act. The bill would do this by making the 
defense available only if the reduction of price to meet competition would not 
substantially lessen competition or tend to monopoly. 

What this would mean as a practical matter is that a conscientious business- 
man who saw his customers being lost to a competitor who had offered lower 
prices could not take what would seem to be the first step toward commercial 
self-preservation and the maintenance of competition, i.e., the prompt reduction 
of his prices to meet the prices offered his customers by the competitor. Instead, 
in the face of continuing loss, he would be required to make a survey as to the 
market effect of his reduction of prices. Surely such a course is too heavy a 
burden to impose on any businessman, a clog on competition and antithetical to 
antitrust purposes. 

The bill does purport to preserve the “meeting competition” defense in cases 
where the alleged price discrimination has not substantially lessened competition 
or tended to monopoly; i.e., the defense purportedly would be available if the 
effect of the alleged discrimination might be only “* * * to injure, destroy or 
prevent competition with any person who either grants or knowingly receives the 
benefit of such discrimination, or with customers of either of them.” 

The advantage to the businessman of preserving that exception is, however, 
quite illusory. As the cases indicate, courts have assumed, without commenting, 
that “to injure, destroy, or prevent competition” is “substantially to lessen com- 
petition.” Indeed, the House committee report on H.R. 1840, itself, recognized 
that fact when it said: 

“In appropriate cases, however, proof of injury only to an individual com- 
petitor would not preclude a finding that the effect of such injury may also be 
substantially to lessen competition or tend to create a monopoly.” 

The dubious character of the economic theory underlying S. 11 and the diffi- 
culties inherent in any administration of that theory were adverted to by the 
U.S. Supreme Court in Standard Oil Co. v. Federal Trade Commission, supra, 
where Justice Burton stated: 


1 Bracketed material eliminated and italicized material added. 
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“In its argument here, the Commission suggests that there may be some situa- 
tions in which it might recognize the proviso in section 2(b) as a complete 
defense, even though the seller's differential in price did injure competition. 
In support of this, the Commission indicates that in each case it must weigh 
the potential injurious effect of the seller’s price reduction upon competition 
at all lower levels against its beneficial effect in permitting the seller to meet 
competition at its own level. In the absence of more explicit requirements and 
more specific standards of comparison other than we have here, it is difficult to 
see how an injury to competition at a level below that of the seller can thus be 
palanced fairly against a justification for meeting the competition at the seller’s 
level. We hesitate to accept section 2(b) as establishing such a dubious defense.” 

Surely the businessman faced with a practical problem of loss of customers 
should not have to go through that delicate process of balancing to which 
Justice Burton refers. 

We do not think that S. 11 would be helpful even to those “small suppliers 
and small retailers” who the House committee report on H.R. 1840 suggested 
would be helped by such legislation. That the bill will favor the “small” entre- 
preneur seems to us to be based upon the assumption, without foundation in 
fact, that it will always be the large business rather than the small one which 
is seeking to match the price of a competitor, and that by preventing such action, 
the courts and the FTC will generally foster competition. But as the Supreme 
Court pointed out in the Standard Oil case: “* * * if a large customer requests 
his seller to meet a temptingly lower price offered to him by one of his seller’s 
competitors, the seller may well find it essential, as a matter of business survival, 
to meet that price rather than to lose the customer. It might be that this 
customer is the seller’s only available market for the major portion of the 
seller’s product, and that the loss of this customer would result in forcing a much 
higher unit cost and higher sales price upon the seller’s other customers. There 
is nothing to show a congressional purpose, in such a situation, to compel the 
seller to choose only between ruinously cutting its prices to all its customers to 
match the price offered to one, or refusing to meet the competition and then 
ruinously raising its prices to its remaining customers to cover increased unit 
costs. * * #” 

Removal of the “meeting competition” defense will make the Robinson-Patman 
Act even more inimical than it now is to the underlying philosophy of our anti- 
trust laws. To destroy that defense will not foster competition among sellers; 
it will prevent it. Nor will it preserve competition among buyers, for again, 
as the Supreme Court stated in Standard Oil: “* * * it must have been obvious 
to Congress that any price reductions initiated by a seller’s competitor would, 
if not met by the seller, affect competition at the beneficiary’s level or among 
the beneficiary’s customers just as much as if those reductions had been met by 
theseller. * * *” 

In short, the proposed legislation cannot fail to have an unfortunate effect on 
all business, large and small, and if enacted will mark a.substantial retreat 
from the faith in competition which has been the keynote of our antitrust legis- 
lation. 

Respectfully submitted. 


Committee on Trade Regulation; E. Nobles Lowe, Chairman, Roy 
E. Abraham, Edgar E. Barton, Joseph W. Burns, John D. Calhoun, 
John H. Clark III, David G. Gill, Maleolm A. Hoffmann, Edward 
F. Johnson, Mary G. Jones, Byron E. Kabot, George N. Lindsay, 
Jr., Gilbert S. MeInerny, Charles W. Merritt, Alan Palwick, Ger- 
ard Swope, Jr. 


ASSOCIATED SPRING CorP., 
OxI0 DIvIsION, 
Dayton, Ohio, March 28, 1959. 
Senator JAMES’ O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


DeEaR SENATOR EASTLAND: Competitive pricing in American business and in- 
dustry through our history has protected the consumer against monopolistic 
practices. S. 11 and H.R. 11, in our opinion, would undo this. Competition is 
one very important phase of our economic system that keeps this country sound 
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and expanding and also constantly improving our standard of living. Thig jg 
progress and must not be hamstrung by controls that tend to reduce a competitiye 
atmosphere. We urge you not to take away the right to compete by voting against 
any such restrictive legislation. 
Very truly yours, 
JOHN A, WENTWORTH, 
General Manager, 


ATKINSON-LUNGREN BROKERAGE Co,, 
Boise, Idaho, March 13, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust Subcommittee, 
Senate Judiciary Committee, 
U.S. Senate, 
Washington, D.C. 

Deak SENATOR KEFAUVER: This is to urge your support in the coming legisla. 
tion of Senate bill No. 11. 

You undoubtedly can readily understand in an area so sparsely populated as 
Idaho and with such great distances, that many national firms are unable to 
hire their own sales people to effectively make sales in this market. Therefore, 
it is almost mandatory that such organizations hire the services of brokers or 
sales agents, who service more than one principal and thereby make it possible 
to sell their products in the market. 

More and more, large businesses are opening their own buying offices, thus 
giving all of their retail outlets a price advantage over competition. The paying 
of huge sums of money to certain buyers of large retail outlets for merely 
stocking a product and huge cooperative advertising payments for nonperform- 
ance, allowing discriminatory prices to be paid by competing customers are 
some of the features that the Robinson Patman Act and Senate and House bill 
No. 11 are desperately trying to overcome. 

The House last year, by overwhelming majority, 393 to 3, passed this bill, 
and we hope again this year we'll see them strongly in support of this measure 
to strengthen the Robinson Patman Act. The Senate as you know, killed this 
bill in committee through a political devise and through the urging of big oil 
lobbyists, the referendum of the chamber of commerce, which was a tricky so- 
called referendum, the big steel and cement companies, big firms who are fighting 
this equality of opportunity bill. 

They not only have full-time people working against this but represent large 
donations to political candidates. We know it takes money from the big to be 
elected—also votes from the little. Idaho has many small fine businesses—which 
are in jeopardy from the big—who daily by mergers and tax concessions are 
getting stronger, better able to strangle the smalls. 

As a small business, I want no help—no special concessions, but I do not 
want any for the big either—whether his voice and money are bigger than 
mine or not. 

I just want the equality of opportunity in Senate bill No. 11. Your interest 
and support will be greatly appreciated. 

Very truly yours, 
GLENN A. LUNGREN. 


B. F. Goopricu FoorweEar & FLOOSTNG Co., 
Watertown, Mass., Marc. 10, 1959. 
Hon. JAMES ©. EASTLAND, 
Chairman, Senate Judiciary Committee, 
U.S. Senate, 
Washington, D.C. 


DEAR SENATOR EASTLAND: May I particularly call to your attention two pend- 
ing Senate bills, S. 11 and S. 138, which affect the right of a manufacturer to 
meet in good faith the lower price of a competitor under the provisions of the 
Robinson Patman Act. 

As a division of the B. F. Goodrich Co., we manufacture and sell footwear, 
flooring, and miscellaneous rubber products to retailers throughout the United 
States. We strongly object to the provisions of S. 11 which would establish 
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rigid price levels and deprive us of the freedom to meet a price offered to one of 
our customers by a competitor. 

On the other hand, we favor 8S. 138 which reaffirms the manufacturer’s defense 

st a charge of price discrimination if he can show that the offer of a lower 

ca has been made in good faith to meet an equally low price offered to his 

customer by a competitor. Furthermore, 8S. 138 actually strengthens the Robin- 

gon Patman Act by prohibiting a seller from meeting an unlawful price of 
a competitor. 

I am particularly requesting that our position herein stated in opposition to 
g§, 11 and in favor of S. 188 become a part of the record of the hearing to be 
held on these bills. 

Sincerely yours, 
JoHN C. MAacKINNON, 
Vice President, Sales. 


B. F. Gooprich Footwear & FLoorine Co., 
Watertown, Mass., March 10, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust Subcommittee, 
senate Judiciary Committee, 
Washington, D.C. 

My Dear SENATOR KEFAUVER: Two pending Senate bills, S. 11 and S. 138, are 
of particular interest to us because they affect the right of a manufacturer to 
meet the lower price of a competitor under the provisions of the Robinson Pat- 

an Act. 

We sell a wide variety of footwear, flooring, and other rubber products to 
poth large and small retailers throughout the country. I would like to point out 
to you that the provisions of 8. 11 would seriously restrict our ability to meet a 
lower price offered to a customer by a competitor. The other bill, 8. 138, is not 
objectionable to us because it provides a defense against a charge of price dis- 
crimination if the employer can show that his offer of a lower price was made 
in good faith to meet an equally lower price offered to his customer by a com- 
petitor. It further strengthens the Robinson Patman Act by prohibiting the 
seller from meeting an unlawful price. 

Therefore when the hearings occur on these bills, I would like to go on 
record in favor of S. 138 but strongly opposing S. 11. I shall appreciate your 
recognition of this viewpoint and any effort you can make to support it. 

Sincerely yours, 
RAYMOND H. BLANCHARD, 
President. 


IrHaca, N.Y., March 30, 1959. 
Subject : Bill S. 11. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Deak SENATOR EASTLAND: I should like to register opposition to bill 8. 11 to 
Senate Judiciary Committee for their consideration as they study this bill. I feel 
sure that the committee members agree that our free and vigorous economy is 
based in great part on the existence of competition in business. Any law which 
would prohibit a seller from meeting his competitor’s price (which S. 11 as 
itreads would) would have an adverse effect upon our economy. 

Since my thoughts on this subject could run into more words than you would 
care to read, I should like to outline very briefly my reasons for objecting to this 
bill: 

Bill S. 11 would eliminate true competition. 

It would create area monopolies. 

It would lead to rigid price schedules. 

It would facilitate competitive injury. 

It would restrict the the competitive ability of business firms (particularly 
the smaller firms). 

I strongly urge that you consider bill S. 11 entirely unsatisfactory. 

Respectfully yours, 
Rosert O. Bass. 


$9738—59——_37 
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IrHacA, N.Y., Mar. $1, 1959 
Hon. JaMEs O. EASTLAND, ; 
US. Senate, Washington, D.C. 


Sir: It is my understanding that there is currently before the Senate Judiciary 
Committee bill S. 11 dealing with certain aspects of price competition. Whatever 
the intent of this bill may be the resulting effects are damaging to competition 
and our economy. 

It has been held by the courts that meeting a competitive price in good fajtp 
is a complete defense to charges that Section 2(a) of the Robinson-Patman Act 
has been violated. Bill S. 11 provides that a seller may meet his competition's 
prices only if he (the seller) can show that the effect of any resulting discriming. 
tion between his purchasers has no probability of lessening competion. 

You will recognize, I am sure, that this places any seller in an impossible Dosi- 
tion. He cannot be expected to be sufficiently acquainted with the intimate de. 
tails of all his customers’ affairs to assess this effect. When confronted with 
a competitor who has reduced prices, any seller must either meet these priceg oy 
lose the business involved. To demand of the seller, under penalty of law, that 
he determine the effect of meeting this competitive price on all his purchasers, jg 
in fact to prevent him from competing. 

If my interpretation is correct, I assume the bill will not be voted out of com. 
mittee. If my interpretation is incorrect I would appreciate any information 
you might send me. 

Very truly yours, 
M. V. BAILyierg, Jr, 


ToLepDO, OHI0, April 13, 1959. 
Senator Estes KEFAUVER, 
Senate Building, Washington, D.C. 
Please support bill No. 11, equality of opportunity, and try and urge its pass. 
age. 
" CLARENCE J. LuDwIa, 
Vice President, Babcock Dairy Co. 





THE BALDWIN PIANO Co., 
Cincinnati, Ohio, March 81, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 

Dear SENATOR KeErauverR: Your Antitrust and Monopoly Subcommittee 
which, as I understand it, will conduct hearings or have already begun hearings 
on S. 11 and §S. 138 to amend the Clayton Act as amended by the Robinson-Pat- 
man Act with reference to equality of opportunity in industrial buying and sell- 
ing is, in my opinion, going to be detrimental to the ordinary economics which 
accrue to my company in our everyday problems of purchasing. My interpreta- 
tion of this proposed legislation is that it would restrict the principle that in 
our free enterprise system a businessman has the right to meet in good faith 
the lower price of a competitor. 

This problem is very strongly recognized in our business of manufacturing 
pianos and organs because in many cases we use materials in small quantities 
which are considered shelf items and are supplied to other manufacturers in tre 
mendously larger quantities. It also is noticed in cases where we require special 
materials in smaller quantities that must be produced at costs that permit us 
to produce these musical instruments at prices permitting their consumption 
by families of wide income ranges. 

One of the important functions of any purchasing department is to establish 
competition in the open market so that suppliers are, in effect, bidding for the 
profits which accrue when they sell their merchandise to manufacturers. I 
believe S. 11 would eliminate true competition and would be incompatible with 
the preservation of our competitive economy. 

I would appreciate your making this letter a part of the official record of your 
subcommittee hearings. 

Very truly yours, 
F. X. SHANNON, 
Director of Purchasing. 
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RICHMOND, VA. 


tor Estes KEFAUVER, ; 
ete Office Building, Washington, D.C.: 
Request reconsideration of “good faith” clause in bill S, 11. Believe this would 
work hardship on business, create confusion, and be practically unworkable. 


WALTER S. GALESKI, 
General Manager, Southeastern Division, Bausch & Lomb Optical Co. 


BAYSHORE INDUSTRIES, INC., 
Elkton, Md., March 20, 1959. 
Senator JAMES O. EASTLAND, 
senate Judiciary Committee, 
U.8. Senate, Washington, D.C. 


Deak SENATOR EASTLAND: We would like to take this opportunity to advise 
you of our strong opposition to Senate bill No. 11 (S. 11) and our equally 
strong favorable view of Senate bill 138 (S. 138). 

If Senate bill No. 11 (S. 11) were enacted into law, it would prevent free 
competition, in that a manufacturer would be in violation of the law if he were 
to drop his price to meet competition and would be charged with price discrimi- 
nation by the Federal Trade Commission. Although this bill was defeated in 
subcommittee hearing, 113 against and 57 in favor, we have been advised that 
it is now being introduced again and will affect all industries, making it illegal 
for a manufacturer to reduce his price in a given area to meet competition. 
Such a law would destroy the toy balloon industry. 

Senate bill No. 135 (S. 138) would specifically reaffirm the Supreme Court de- 
cision Clearly retaining the right to a “good faith” defense in charges of price 
discrimination by lowering prices to meet competition. It is our feeling that this 
pill should most definitely be supported as a defense against S. 11. 

We would be most appreciative if you could see your way clear to support 
our views on the above. 

Sincerely, 
ALVIN L. GuRSHA, President. 


THE BEARFOOT SOLE Co., INc., 
Wadsworth, Ohio, March 16, 1959. 
Senator JAMES O. EASTLAND, 
Senate Office Building, Washington, D.C. 


Deak SENATOR EASTLAND: As a small manufacturer, we are most disturbed by 
Senate bill S. 11 which we understand is being considered by your committee. 
We had hoped that the question of meeting prices in good faith would never be 
raised again or can we understand how it is possible for such a proposition to 
be even considered by a lawmaking body. As a sales manager of a small rubber 
company, I can only see ruin and disaster for small companies like ourselves if 
we are not allowed to use “good faith” in meeting the prices of our larger com- 
petitors as an absolute defense to charges under the Robinson-Patman bill. 

I can see only raids on our customers whom we have historically supplied if 
our larger, more powerful competitors are able for a time to lower their prices 
to our historical customers and we not be allowed to meet them in good faith 
in the spots they choose without being forced to lower our prices to all customers. 
We would soon have no business left and be forced to add our employees to the 
already large unemployment rolls. Such a proposition would not allow us to 
fight for our employees or our stockholders. We think that this ghost should 
be laid forever and that Senate bill S. 138 should be immediately passed to re- 
affirm “good faith” as an absolute defense so that small manufacturers can give 
their entire attention to combating their large competitors and preserve their 
business to the good of their employees and the general public welfare. 

8. 11 would work only to the detriment of wholesalers and retailers who 
would soon find themselves at the mercy of a few companies. Any benefit they 
_ derive would be transitory. It is hard to see that they cannot understand 

is. 

This is class legislation at its worst and should be struck down in committee 
and never introduced again so that those operating under the competitive sys- 
tem would feel secure in taking whatever steps are necessary within the Robin- 
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son-Patman Act as it now stands to protect their interests. We, therefore, h 
that you will see fit in your wisdom to vote against Senate bill S. 11 in 
mittee and report out Senate bill S. 138 for consideration by the whole Senate 
Yours very truly, , 
L. E. Harpwick, 
Vice President in charge of sales. 


INDEPENDENCE, Mo., March 13, 1959 
Hon. Estes KEFravver, 5 


U.S. Senate, Washington, D.C. 


Deak Sie: As a buyer for Standard Oil Co. at Sugar Creek, Mo., I feel the 
enactment of Senate bill 8S. 11 would result in higher prices. I cannot help but 
believe competition would be stifled if manufacturers could not in good faith 
offer lower prices to meet competition locally. 

Therefore, will you please make this letter a part of the official record of sub- 
committee hearings as I definitely oppose the bill. 

Very truly yours, 


W. B. BeLanogg, 


New York, N.Y., April 1, 1959, 
Hon. Estes KEFravuver, 
U.S. Senate, Washington, D.C. 


Dear SENATOR KEFAUVER: Senate bill S. 11 is now, I understand, before your 
Antitrust and Monopoly Subcommittee of the Senate Committee on the 
Judiciary. 

I am seriously concerned about the adverse effect which enactment of this leg- 
islation would have upon the right of business to price its products competitively 
and accordingly write to urge opposition to its passage. 

The effect of this legislation, in my opinion, would be to limit drastically, if 
not to destroy completely, the present right of a seller to defend against a charge 
of price discrimination under the Robinson-Patman Act by showing that a lower 
than usual price was given in good faith to meet an equally low price of a com- 
petitor. The result would be to take away rather than to preserve the right of 
full, free, and fair competition upon which our economy is so largely based. 
Pricing would tend to become rigid and business, both large and small, as well as 
the consuming public, would suffer. S. 11, in other words, would tend to hurt 
rather than to help competition and would further confuse an already very dif. 
ficult area of the law. 

Because of my opposition to the passage of this legislation, I would respect- 
fully request, too, that you make this letter a part of the official record of any 
hearings which your subcommittee may have on this subject. 

Respectfully yours, 
J. W. BELANGER. 


NASHVILLE, TENN., April 1, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 


Dear SENATOR KEFAUVER: I object strongly to your Senate bill S. 11. It is 
unfair to American industry and would result in a price fixation on American 
goods. It is also un-American, as it is really another step toward a dictatorship. 
I urge you to consider this before this bill comes up for passage. 

Sincerely, 
P. A. BELCHER. 


New CANAAN, Conn., March 26, 1959. 
Re S. 11. 


Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


My Dear SENATOR EASTLAND: It is my considered opinion that, contrary to 
its expressed purpose, the above bill if passed would cause prices to lose the 
flexibility essential to competition, limit the sources of supply available to buyers 
because competing sellers would refrain from reducing prices, and would be ex- 
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tremely difficult, if not impossible, to administer, thus adding to the confusion 
of both buyers and sellers concerning the application of the Clayton Act and 
the Robinson-Patman Act in the conduct of their business. 
I earnestly hope that you will vote against this further and utterly impractical 
step toward bureaucratic interference with prices and competition. 
Sincerely, 
GEoRGE A. BENINGTON. 


BIRMINGHAM, MIcH., March 27, 1959. 
Senator Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


Deak Sir: AS a member of the Purchasing Agents Association I have re- 
cently become acquainted with the contents of 8. 11 through the “Bulletin of 
the National Association of Purchasing Agents.” It is my understanding that 
this bill was introduced by you in the 86th Congress and by Representative 
Patman in the House in H.R. 11. 

I would like to respectfully state my opinion that although this bill is ap- 
parently designed with the purpose of helping small business compete more 
suecessfully with larger business, that its practical application would likely 
have the opposite result. It is my feeling that the provisions of the Robinson- 
Patman Act “good faith” meeting of a competitor’s prices should continue to 
be an absolute defense to a charge of violation of the price discrimination pro- 
yisions of this act. It is also my belief that the proposed legislation would 
inevitably lead to higher prices to the public, which result, we are sure, was 
not your intent. 

Please make this letter a part of the official record of subcommittee hearings. 

Sincerely yours, 
Rosert M. BENSON. 


MARIEMONT, OHIO, March 18, 1959. 
Hon. JaMES O. EASTLAND, 
Chairman, 
Senate Judiciary Committee, 
US. Senate, Washington, D.C. 


My Deak SENATOR EASTLAND: Proposed legislation S. 11 and H.R. 11 are very 
disconcerting to conscientious industries which abide by the provisions of the 
Robinson-Patman Act, but who must be in the position to meet price compe- 
tition often of a character which is intended to undermine American business. 

Our great American nation has been founded essentially on the principle of 
free enterprise, without which we could never have attained our present world 
stature. I urgently request, therefore, that you consider efforts to defeat the 
proposed legislation S. 11 and H.R. 11, for passage would indeed be a tremendous 
hardship to businesses of integrity, particularly those operating in a nationwide 
market. 


Sincerely, 
WARREN F, BERGNER. 
BERGSTROM PAPER Co., 
Neenah, Wis., April 1, 1959. 
Re §. 11. 


Hon. Estes KEFrAUVER, 
Senate Office Building, 
Washington, D.C. 


Deak SENATOR KEFAUVER: It has recently come to our attention that the Sen- 
ate hearing on a proposal (S. 11) to repeal the “good faith defense” provision of 
section 2(b) of the Robinson-Patman Act has been closed. 

We, nevertheless, desire to register our protest against the elimination of 
this defense, since it would place an otherwise impossible burden on our sales 
people in justifying why, under the principal act, prices were lowered to meet 
competition. 

Certainly the Federal Trade Commission and our courts are in a much better 


position than we are to determine whether our competition is acting fairly and 
on a timely basis. 


Very truly yours, 
FRANKLIN Moore, Jr., Counsel. 
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BERKELEY PuMP (o., 
Atlanta, Ga., March 16, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 


My Dear Senator: We take this opportunity to express our opposition to 
any legislation amending the Robinson-Patman Act as outlined in bill §, 4 
our contention being that to amend the “good faith” clause along these lines 
places another tool in the hands of “big business” which could be used to keep 
“small business’”’ in line. 

It has been our experience that “big business” begins the price cutting ang 
therefore the initial affect against competition is made at that time. . It is only 
a matter of self-preservation that “small business” attempts to meet the prices 
set by their “big brothers” and to do otherwise merely means the extinction 
of what little competition is left to “big business.” We cannot, in good faith 
favor such legislation and urge you to reconsider before placing such a burden 
upon the thousands of small competitors throughout the Nation. 

Respectfully yours, 
JACK L. CHAMBERS, Sr., 
Vice President. 


Marcu 16, 1959, 
Hon. Estes KEFAUVER, 


The U.S. Senate, Senate Office Building, 
Washington, D.C. 


Dear Str: In my opinion the bill, 8S. 11 now before Congress needs further 
consideration. It is difficult to comprehend the need for further control under 
the Robinson-Patman Act, particularly by granting additional redtape procedures, 

Please oppose this legislation. 

Sincerely, 
D. F. BLACKWELDrER. 

ATLANTA, GA. 


New York, March $1, 1959, 
Re Kefauver-Patman bill, 8S. 11. 
Senator JAMEs O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
The Senate Building, 
Washington, D.C. 

DeaR SENATOR EASTLAND: It is my understanding the above bill will pro- 
vide that we cannot meet the lower price of a competitor in a given market 
unless this price is extended to all other customers in all other markets irrespec- 
tive of the competitive situation. 

There certainly is a big difference in the way business is conducted and a 
different competitive situation in a large metropolitan area versus a rural market, 

We certainly protest against meeting the competitive situation in one market 
and having to extend the same price to all other markets in the country which 
are not faced with the same competitive situation. 

Yours very truly, 
JoHN A. Bott. 


ATKINS SAW DIVISION, 
BorG-WARNER CorpP., 
Indianapolis, Ind., March 17, 1959. 
Hon. JAMES O. EASTLAND, 
U.S. Senate, 
Washington, D.C. 


Deak SENATOR EASTLAND: You are now considering the merits of bill S. ll 
before presenting it to the Senate for a vote. We feel that this bill should not 
receive favorable consideration by the committee as it is not in the best interests 
of either the American business or its businessmen. 

Bill S. 11 restricts competition and for all practical purposes prohibits a seller 
from meeting his competitors price, if in doing so the seller charges different 
prices to his purchasers. This, in effect, eliminates the “good faith” defense 
provided in the Robinson-Patman Act. 
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It is difficult to comply with the provisions of the Robinson-Patman Act, but 
g, 11 would make it even more difficult. This would be highly unsatisfactory. 
If our economy is to be competitive a businessman must have the right to meet, 
in good faith, the lower price of his competitors. A restriction of this right, as 
proposed in S. 11, would break down our present competitive economy. 

§. 11 would be harmful to the competitive ability of smaller companies. If 
a small company were required to reduce its prices to all of its customers in 
order to meet a large firm’s bid made to its best customers, it might well be put 
out of business. 

Also, S. 11 would facilitate competitive injury, would lead to rigid price 
schedules, and would create area monopolies. None of these are desirable and 
should be avoided by not approving this proposed bill. 

Very truly yours, 
R. J. SUTTON, 
Secretary-Treasurer. 


INGERSOLL KALAMAZOO DIVISION, 
Bora-WARNER CORP., 
Kalamazoo, Mich., March 13, 1959. 
Senator JAMES O. EASTLAND, 
Senate Office Building, 
Washington, D.C. 

Deak SENATOR EASTLAND: I note that Senate bill 11 is now before the Senate 
Judiciary Committee and want to register with you my protest against this 
legislation. 

§. 11 would eliminate true competition. If our economy is to be truly com- 
petitive a businessman must have the right to meet in good faith the lower 
price of a competitor. Restricting this right would be incompatible with the 
preservation of our competitive economy. 

§. 11 would restrict the competitive ability of small firms. If a large firm 
enters the market of a small company and offers a lawful lower price to the 
small company’s best customer, the small firm would ordinarily meet the lower 
price to keep its customer. If the good faith defense were not allowed, the 
small firm would have to reduce its prices equally to all other customers in 
the area and this might well put him out of business. 

§. 11 would create area monopolies. National distributors would hadly dare 
to meet the lower price offered by a local competitor in a local area, as they 
would be required to lower their prices accordingly in a wide geographic area. 
Retailers would thus be the victims since they would have to continue selling 
the national lines at a price disadvantage or abandon the lines entirely. Aban- 
donment of the lines might give the local manufacturer an area monopoly. 

Sincerely yours, 
R. F. Scuutz. 


INGERSOLL PRODUCTS DIVISION, 
BorG-WARNER CorP., 
Chicago, Ill., May 6, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 


Dear SENATOR: As a buyer of industrial products and services, I strongly urge 
you to oppose bill S. 11, now before the Senate Judiciary Committee. 
Bill 8. 11 would not only eliminate true competition but would also restrict 
the competitive ability of small firms. 
This bill would lead to rigid price schedules, create area monopolies, and 
would be an impediment to true competition. 
In the interest of our free enterprise system, you are urged to oppose bill S. 11. 
Very truly yours, 
L. J. BEDNARCZYK, 
Director of Purchasing. 
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NorGE SALES Corp. 
Chicago, Ill., March 23, 1959. 
Hon. JAMES O. EASTLAND, 
U.S. Senate, 
Washington, D.C. 


Dear SENATOR EastLtanpd: I am writing to you to make known our feelings 
on bill 8. 11. 

As business people, we feel very strongly that the elimination of the “good 
faith” defense would be very harmful in our competitive, economic system 
It is certainly a basic and fundamental part of our way of life, in this country, 
for individual business to be free to compete with each other in all areas of 
business activity. 

The recommended changes in bill S. 11 would prohibit a seller from meeting 
legitimate competitive pricing. It would appear to us that this would tend 
to lessen competition and, therefore, permit the giants of the industry to grow 
bigger and bigger. 

Your careful consideration in this matter is requested. 

Sincerely, 
RosBertT H. QUAYLE, Jr., 
Executive Vice President. 


York Corp., 


York, Pa., March 27, 1959, 
Hon. James O. EASTLAND, 


U.S. Senate, Washington, D.C. 

Dear Sir: It is with grave concern that I contemplate the damaging effect 
which bill S. 11 may have upon business should it pass and become law. 

I believe that most businesses are very happy to observe the requirements of 
section 2(a) of the Robinson-Patman Act. No one likes to discriminate in price, 
but there are occasions when it becomes necessary to lower a price to an indi- 
vidual buyer in order to meet the equally low price of a competitor. 

It is my understanding that bill S. 11 would change the existing law by pro- 
viding that it is no defense to show that the seller’s lower price was made in 
good faith to meet a competitor's equally low price. This would appear to 
remove the prerogative of individual business firms from competing freely with 
each other. 

Existence of competition has been one big reason why our economy hag been 
vigorous and free, and any abrogation of such free competition is certainly 
deplorable. 

Please consider this letter as a strong “nay” vote on bill S. 11. 

Sincerely yours, 
E. J. BeErtet, 
District Manager. 


YorK Corp., 
York, Pa., March 27, 1959. 
Subject: Elimination of “good faith” defense by bill S. 11. 


Hon. James O. PAstTLAnn, 
U.S. Senate, Washington, D.C. 


Dear Str: I am opposed to the passage of legislation as described in bill 8. 11, 
which I understand is now before the Senate Judiciary Committee. 

I believe this bill could have a very damaging effect upon business should it 
pass and become law. 

The main reason that I am opposed to this bill is that for all practical purposes 
it would prohibit a seller from meeting his competitor’s prices if, in doing so, 
the seller charges different prices to his purchasers. 

I feel that it is a basie and integral part of public policy in this country that 
individual business firms should be free to compete with each other in all areas 
of business activity. 

Furthermore, 8. 11 would eliminate true competition and it would restrict the 
competitive ability of small firms. In my opinion, both of these are strong spe- 
cific arguments against the bill. 

Also, bill S. 11 would make it more difficult than ever to comply with the 
Robinson-Patman Act which is not easy to comply with as it is. 

Very truly yours, 


F. C. Woon, District Manager. 
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Manpison, N.J., March 31, 1959. 
Hon. James O. EASTLAND, 
U8. Senate, Washington, D.C. 


Si: Reference is made to bills 8. 11 and H.R. 11 introduced in January 
1959 by Senator Kefauver and Representative Patman, respectively. 

As a representative of industry and a businessman I strongly urge that you 
oppose these bills. In my opinion they would deprive the seller of his right 
to compete and limit the buyer’s right to select. This situation, which would 
restrict normal competition, could only result in higher prices to consumers 
already burdened with spiraling increases in the cost of living in this infla- 
tionary period. 

The passage of these bills in my estimation would seriously hamper the nor- 
mal flow of business which must, at times, meet competitive situations. In 
my industry—chemicals—it is extremely important that the seller be permitted 
to compete pricewise because so many companies are engaged in the produc- 
tion and sale of the same products. If my company, for example, did not adjust 
its own price to a lower price of a competitor in the same market it would be 
openly inviting the loss of business. Under these circumstances, it wouldn’t 
be long before the adverse effects of business losses would reflect unfavorably 
not only on the welfare of the company but also of its employees (who would 
soon feel the double pressures of higher prices and reduced income). 

Again I urge that you vote against these bills which would place an un- 
reasonable burden, and restrict unnecessarily, normal business operations and 
would unquestionably, to my way of thinking, hurt employees and their families. 

Very truly yours, 
Harry 8S. Bowen. 


HENRY BowEeR CHEMICAL MANUFACTURING CO., 
Philadelphia, Pa., March 24, 1959. 
Hon. JAMES O. EASTLAND, 
Chairman, Judiciary Committee, 
U.S. Senate, Washington, D.C. 


Dear SENATOR: I have received a copy of the testimony of Mr. Augustus H. 
Eustis of Boston, Mass., before the Subcommittee on Antitrust and Monopoly 
of the Senate Judiciary Committee on S. 11 of March 19. I and my associates, 
both present and past, have known Mr. Eustis for many years as a very active 
and sound-thinking businessman and who is now chairman of the board of the 
Virginia Smelting Co., Norfolk, Va. 

Our company is even a smaller company than the Virginia Smelting Co. and 
has been engaged as a privately owned institution in the chemical industry for 
103 years and we are continuously confronted with the same competitive con- 
ditions mentioned by Mr. Eustis. I am in full accord with his statement that 
the change that is being proposed will throw a heavier burden on small com- 
panies and that this would be most unsatisfactory since small companies taken 
together make up an extremely important part of the industry of this country. 

May I respectfully request that you accept this letter as representing unquali- 
fied approval of the views expressed by Mr. Eustis. 

Very truly yours, 
SypNEY THAYER, Jr., President. 


BRICKMAN BROKERAGE Co.., 
Chicago, Ill., April 8, 1959. 
Hon. Esters KEFAUVER, 
U.S. Senate, Washington, D.C. 

Dear SENATOR KEFAUVER: We are in favor of Senate bill S. 11, and we hope 
that you are too. We certainly would appreciate it very much if you would lend 
your efforts in getting this bill to the full Senate for a vote. And also, lend 
your efforts in getting this bill passed. 

Thanking you in advance, I remain 

Yours very truly, 
IrvInGa R. BRICKMAN. 
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Browns’ Datrry, 
Valparaiso, Ind., April 18, 1959. 
Senator Estes KEFAUVER, 
Chairman, Antitrust and Monoply Subcommittee, 
U.S. Senate, Washington, D.C. 

Deak Siz: Since our State is not represented on your subcommittee, I am Writ- 
ing to you to ask that you lend your support to S. 11, the equality of opportunity 
bill. 

We feel that this bill will aid the small independent dairyman by helping to 
stop price discrimination that is causing unreasonable hardship on the smay 
independent. 

I hope that you will lend this bill your utmost support. 

Sincerely, 
Gorpon W. Brown, vice president. 


BUFFALO CHAMBER OF COMMERCE, 
March 2%, 1959. 
Hon. JAMrEs O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: The enclosed statement on antitrust legislation 
applies to 8. 11 and H.R. 11. Consequently, our organization approves §. 138 
and H.R. 1188 which would write into law the absolute character of the “goog 
faith defense.” 

Your comments on our position will be appreciated. 

Sincerely, 
CHARLES C. FICHTNER, 
Executive Vice President. 


BUFFALO CHAMBER OF COMMERCE STATEMENT ON ANTITRUST LEGISLATION 
(S. 11, H.R. 11, H.R. 1840) 


Enactment of the proposed amendment to the Robinson-Patman Anti-Price 
Discrimination Act would seriously hamper the lawful and normal trade prac 
tices of commerce and industry in conducting business under the highly com- 
petitive marketing conditions of the American free enterprise system. 

The proposed amendment qualifying sec. 2(b) of the Clayton Act, as amended 
by the Robinson-Patman Act and as construed by the U.S. Supreme Court in the 
ease of Stundard Oil Company v. Federal Trade Commission (1951), would 
enable the Federal Trade Commission to decide by implication that even though 
a price concession were made to meet competition and to retain a customer, the 
accused would not have the complete defense that he has under the present law. 
The amendment would also compel a seller who lowered the price to one of its 
customers to meet a lower price of its competitor, to lower its price to all of its 
customers in that area or abandon selling in that area. 

An insurmountable difficulty would confront the accused in proving that no 
one in the area who was in competition could possibly be injured if the accused 
gave a lower price to one customer to meet competition even at the retail level. 
To do this, conclusive proof would be required that no person was injured. 
Even if such proof were allowed by the Federal Trade Commission, it could, 
nevertheless, find, with or without proof, that the effect was to lessen competi- 
tion or have a tendency to create a monopoly. Such a situation of the im- 
possibility so created for the accused to defend himself demonstrates the ab- 
surdity which could arise if this amendment were enacted. 

Any such amendment to change the original intent of the Robinson-Patman 
Act or to overrule the decision of the U.S. Supreme Court would cause great 
confusion as to the rights of those engaged in competitive selling and buying. 

JULY 27, 1956. 
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BUFFALO AND SUBURBAN GASOLINE RETAILERS ASSOCIATION, 
Williamsville, N.Y., April 1, 1959. 
genator ESTES KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
[.8. Senate Office Building, Washington, D.C. 


peak SENATOR Kerauver: Please allow me to to place before your committee 
in support of bill S. 11 the facts and pleadings which are voiced in the attached 
letter to Representative Roosevelt who is chairman of Subcommittee No. 5 in the 
House, in charge of similar hearings. ; } 
Our association is on record in support of 8S. 11 and of divorcement of gasoline 
retailing from the supplying companies. The attached letter is therefore in- 
cluded as an integral part of this letter to your committee, which gives good 
reasons for our request for legislation to correct the evils therein described. 
Hoping that such legislation will get a favorable report from your committee 
and be passed by the Congress soon because of the immediate psychological 
effect it would have on companies and dealers alike in correcting the urgent 
evils of the present, as well as the longer range effects of actual enforcement, 
I remain, 
Very sincerely yours, 
WALTER F’. FAXLANGER, 
Executive Secretary. 


MARCH 27, 1959. 
Representative JAMES ROOSEVELT, 
Chairman, Subcommittee No. 5, Select Committee on Small Business, 
US. House of Representatives, Washington, D.C. 


Deak Mr. RoosEvett: As I stated in our phone talk on March 26, 1959, the 
Buffalo area gasoline retailers are again being victimized by a margin squeeze 
from rigged competition. You may recall our many previous complaints of 
this nature. In your speech at Toronto in October 1958 you said: 

“The Federal Trade Commission was erected to be a regulatory agency. It 
was to be the means through which individual complaints could be filed. My 
good friend Mr. Faxlanger, here from Buffalo, well knows and writes me almost 
every week about it. I can assure you that there is no lack of complaints 
flowing in from individuals who have been discriminated against or who have 
suffered many of the things about which you so eloquently complained this 
afternoon to Mr. McDonald.” You continued: “The question is how to make 
the machinery work.” 

To your public acknowledgment that Buffalo has made many complaints, I 
would now add one more, and request your help to obtain redress in time to 
be of benefit to dealers now facing ruin. As brief background I state that on 
March 1 of this year the retail price of branded gasoline ranged from 30.9 to 
$2.9 cents per gallon. These prices included the 2-cent increase in the New York 
State tax which became effective March 1, 1959. The wholesale price plus all 
taxes was 25.4 cents, thus dealer markup was 5% to 7% cents per gallon, 
the lower figure being in already depressed areas, the higher figure representing 
a true competitive cost recovery markup. Shortly before March 1 all “assistance” 
had been withdrawn. 

Here is our complaint: Shortly after March 1, Mobil again granted 1 cent 
per gallon “assistance,” plus a 50 percent rent forgiveness to certain stations 
which posted large 28.9 cents price signs. They gave “assistance” of 1.8 cents 
and rent adjustment to certain dealers who sold at 27.9 cents. Several other 
companies quickly “met competition” but the wholesale price to dealers who 
did not post cutrate signs remained at 25.4 cents. The difference between the 
“assisted” station price of 27.9 cents and the full cost recovery price, 32.9 cents, 
was 5 cents per gallon. We are informed that the “assistance” does not appear 
on the invoice but is given in some other way. The committee should have 
ways of finding out and of demanding action to stop it. 

Every dealer is thereby placed at the mercy of his supplier by the necessity to 
beg for “assistance.” There is no evidence available until the damage has been 
done. However, past testimony by dealers from every area of this land as 
well as Toronto reveals the mechanics of how a market is rigged so that dealers 
have no choice but to follow the price set at manipulated stations. The majors 
always have the alibi that they were meeting “offbrand competition.” However, 
the record shows that most “offbrands” are supplied by major companies. That 
except for the unlimited supplies thus made available to offbrands, the few 
Temaining sources would be overwhelmed with orders and their prices would 
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come in line with the tank-wagon price to branded dealers. The majors there. 
fore create the competition of the offbrands by selling to them at 3 cents less 
than to their branded dealers. They then meet that competition by lowering the 
retail price at their C (company, commission, and consignment) stations to 
3 cents less than the full cost-recovery price. They then offer dealers th, 
80-20 plan and/or rent rebates to meet their own C station competition, whig, 


gives the first dealers to accept it a price advantage over dealers who continue ty | 


pay full tank-wagon prices. But when all dealers have been dragged down to 4 
cents over tank wagon the subsidies to the dealership are withdrawn and thus the 
margin is manipulated down to 4 cents at the slight cost of a “temporary as. 
sistance” to a few stooges who are too dumb to see beyond a temporary advan. 
tage. The suppliers then raise the wholesale price and so gain for themselyes 
the margin squeezed from dealers. Margins recover very slowly and as 800n 
as they are sufficient to recover all costs of retail operation—including lang and 
building amortization, the same process to reduce it is repeated—ad infinitum, 
Thus few dealers can ever attain financial independence. So long as they must 
lease from the companies the companies can retain control. If human minds 
can contrive such a system to assure control to themselves other sincere human 
minds in Government should be able to understand what is being done and devise 
ways to control it. For Government must be the protector of all—composed of 
all—and not inferior to any of its component parts. 

To the question which you posed of “How to make the machinery work?” |g 
us study what happened to our complaint of May 8, 1958. At that time we sept 
to you photostatic copies of invoices from one refinery to two competing dealers 
at opposite corners of the same intersection. These showed that one of thoge 
dealers was paying 3 cents less than the other dealer for what each was selling 
as regular grade gasoline. If there was any difference it was too technical for 
the retail buyer to understand and only investigation by Government could secure 
records of them. At any rate the lower priced seller was telling the neighborhood 
trade that his gas was identical to that at the station across the street which 
had to charge 3 cents more to enjoy the same profit and exhibited his invoicgs 
to the customers to prove it. Such a statement and exhibit of invoice was made 
to Cash B. Hawley, president of the National Congress of Petroleum Retailers 
when he visited Buffalo on May 10, 1958. Because this was only one of many 
letters the writer did not expect that it would be treated as one isolated cage, 
nor, that any agency of Government could find that the complaint was “essen. 
tially local in character.” Yet this is what happened. 

On July 24 you informed me that the information that you have supplied me 
respecting the competitive situation existing in the Buffalo area has been sub- 
mitted to the Federal Trade Commission. On September 22 you advised, that 
the material which you had supplied to me and which in turn was forwarded to 
the Federal Trade Commission has been made available to the Antitrust Division 
(of Department of Justice). An investigator from that Department took a 


number of papers back to the New York office. However, the chief of that office | 


ruled that our complaints were essentially a local matter and added in these 
circumstances we consider it appropriate to report and refer the matter to local 
authorities; i.e. the attorney general of New York. It might be apropos for 
your committee to ask Mr. O’Donnell why he ruled that price discrimination 
and © station price rigging by which major national oil companies establish 
and pernetuate their monopoly is local. 

Now comes the final shuffle off for Buffalo. 

The attorney general of New York assigns our complaints to the State anti- 
monopoly bureau. When three of its operatives called upon me it became 
apparent that they could find nothing wrong about anyone rigging a market 
downward. As I tried to show examples of the harmful effects (March 1956) 
they said ‘that is too old to prosecute * * *. Give us examples within the last 
2 months.” They had heard something about dealers who had gone around 
to other dealers asking each to pull in his price signs and return to the prices 
he posted before the company sign pushing and “assistance” had knocked it 
down. To the State men that is what was meant by “price fixing.” The 0 
stations underselling and “price discrimination” sign pushing and special deals 
to certain dealers were—‘free enterprise at work.” No action resulted. 

In answer to your question of “How to make the machinery work?” I sug- 
gest that Congress should pay more attention to the shuffle of law enforcement 
from one bureau to another, from one department to another, from Federal 
to State agencies and from a court in Alexandria to Tulsa in the oil State of 
Oklahoma. A judge recently declared before trial of an antitrust case that 
“even if the Department of Justice proved its allegations he would not grant 
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its plea for divorcement.” No more Landis? In view of the long history of frus- 
tration in antitrust cases, against the dictator—oil—cases which took 
rs of many Government attorneys’ effort to prepare dropped on the eve of 
trial Cases fumbled,—Legislation with enough votes to pass in the House by 
to 8, bottled up in committee that it took 218 names on a petition to bring it 
to the floor -—Positive action by Congress is necessary. For lack of it the 
yery racketeers whom Congress is investigating can become heroes through 
the very charge that their goon squads sold “protection which small busi- 
ness could get from Government. From 1955 through 1957, ax r the hearings 
py your committee, the dealers had faith in their legitimate associations and in 
their Government. That is no longer the case. The word is being passed that 
“gealers won't get anywhere until they raise some hell.” It is best illustrated 
by the number who flocked to join a longshoreman-sponsored union service 
station operators which dealers believed would keep the market in order with 
rough stuff. It folded—only because such hopes were not fulfilled. Mafia next? 
The figures of dealer turnover of over 30 percent per year which I presented 
to the committee in 1955 have now been authenticated from many other sources. 
Byery day “history is in the making” for events or catastrophies that may not 
pappen for years. That vast number of 75,000 to 100,000 of disillusioned service 
station operators per year accumulating for more than 20 years already totals 
well over a million. The minds of men judge economic systems by their own 
experience, by what it has done for or to them. No Madison Avenue ballyhoo 
can gain their loyalty toward oil company interests in the Middle East, even 
though such may be our national interest also, if these men, or anyone near to 
them, has had a raw deal from oil. 
Qil’s raw deal is rampant in Buffalo now. Can dealers get a square deal from 
their Government—in time? 





WALTER J. FAXLANGER, Hrecutive Secretary. 


SraTEMENT OF E. M. Battey DistRisuTine Co., PapucaH, Ky. IN BEHALF oF 
HIMSELF AND OTHER MEMBERS OF THE JOBBERS DIVISION, KENTUCKY PETROLEUM 
MARKETERS ASSOCIATION 


My name is E. M. Bailey and I own and operate E. M. Bailey Distributing Co. 
of Paducah. I am a jobber and my company distributes products of the Standard 
Oil Co. (Kentucky) in the eight western counties of Kentucky, known as the 
Jackson purchase area, that part of our State lying west of the Tennessee River. 
My supplier also distributes petroleum products in this same area in what is 
known as a dual operation. I formerly handled Aetna petroleum products until 
about 2 years ago. I have been a petroleum jobber for the past 17 years. 

There are several other jobbers in Kentucky who distribute in the same terri- 
tory with their suppliers. In other words, they are in dual operation with their 
suppliers, and we believe that enactment of S. 11 will be particularly disastrous 
tous. Its passage, in our opinion, would also make it impossible for any jobber 
in the future to take on the account of another supplier which would put him in 
dual operation with his supplier no matter how attractive the connection might be. 

Of course we are woefully ignorant about what the S. 11 legislation will 
fnally result in. We do know it is an amendment to the Robinson-Patman Act 
as it amended the Clayton Act under which the complaint was broveht against 
the Standard Oil Co. of Indiana about 16 years ago in Detroit by the Federal 
Trade Commission. We also understand that the Federal Trade Commission 
finally ordered the Standard of Indiana to discontinue giving certain jobbers 
their full jobber margin on gasoline which was marketed through the jobber’s 
own service stations. It is necessary for us to own service stations and we 
prefer to lease or rent them to dealers for dealer operation, but circumstances 
often require that we operate them at times and for various periods of time. We, 
however, have the expense of operating our office, our bulk plant, our delivery 
equipment, and general overhead cost of doing business regardless of whether 
the gasoline is retailed by a dealer who owns his own station, by a man who 
leases one of our stations, or by one of our own people. Our practice is to charge 
products to the retail outlets at regular wholesale prices to retailers regardless 
of whether the station is dealer operated or company operated. 

Under the ruling and order of the Federal Trade Commission in the Standard- 
Detroit case (since reversed by the Supreme Court in 1951), it apparently would 
be required that a supplier would have to keep constant and careful supervision 
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of his jobber customers marketing in the same area where the supplier 
supplied retail service stations to make sure margins as judged by the F 
Trade Commission order, were not in violation of the order. We feel sure 
the complication of supervising such a jobber’s detailed business would be 
practical for the supplier as well as repugnant to the jobber and that such dual 
operation would soon become an impossibility. 

Under these conditions, we, in our company, and others situated in a like po. 
sition, would have to seek another supplier, and in this process would pr@ 
suffer financial loss even if we could find another satisfactory supplier at aly 

We would then be faced with the possible reluctance of any supplier to 
on additional jobber accounts for fear of possible violation of the Robingop. 
Patman Act and the Clayton Act as amended by the possible passage of §, 
and we might very well find ourselves with all our capital tied up ina Jobbing 
operation with nothing to sell. 

The next worry we have is how to meet competition. Most of the jobbers jp 
Kentucky handle branded petroleum products purchased from supplying ¢gm. 
panies in interstate commerce whose sales to us are in interstate commerce anj 
subject to the Robinson-Patman Act and the Clayton Act as amended. §hogg 
these acts be further amended by the passage of 8S. 11, both we and our suppligg 
would be at the mercy of the intrastate unbranded refiner and retailer. §yq 
intrastate sales, we understand, do not come under the jurisdiction of these laws 
as they relate to sales in interstate commerce for resale. The intrastate refing 
or jobber or retailer of such products could cut his prices at will in our te 
and our supplier could not meet these prices without spreading them p 
throughout his entire marketing area and in some instances throughout fie 
United States because we have at least one supplying company who markets 
direct in Kentucky, supplies Kentucky jobbers, and also markets in every onegf 
the 48 States. 

Of course, there is a difference of opinion as to what is a marketing area, }} 
might be the neighborhood of one service station * * * it might be 4 
county * * * it might be a district in one or more States, and * * * it 
be wherever the company operates in the United States. As I say—ap 
nobody knows—including the most astute attorneys. This will be a matter that 
the courts will doubtless have to decide. We wish to cite the recent action of 
the Federal Trade Commission against the Pure Oil Co. as indicative of the 
confusion existing. 

This certainly indicates that at least one powerful agency of the Federal 
Government, the Federal Trade Commission, is thinking in terms of price dis 
crimination in all sections of the United States where only a local area is en 
rently involved. This is the agency, I believe, that will also initiate or investigate 
alleged violations under the law as amended by S. 11. This matter, that we 
cite above, is only one of the many uncertainties that will result from the 
passage of S. 11 and we have read in previous testimony by eminent counsd 
that this is probably what will happen in many lines of business and it may 
take years of litigation to finally determine just what really did happen to the 
national economy when this legislation passed, if it does. 

We believe that S. 11, if passed, will make the interstate suppliers and their 
jobbers sitting duck targets for intrastate sellers and resellers of gasoline wh 
ean cut prices at one or two or more stations. Such interstate suppliers ani 
jobbers then have two choices; the supplier, if the raids on his business in this 
area are sufficiently serious, may reduce his prices locally, statewide or nation 
wide as the case may ultimately be, or sit tight and let the low price operaton 
take all the business they can hold or serve. The jobber in the community ha 
two choices; first to protect his own business by meeting his competitor’s price 
at his own expense and go broke, try to induce his supplier to help him meet 
this price at the expense of the supplier reducing his price, goodness know 
in what territories, or sit tight and let the bulk of his business go to the int 
state operator, and probably starve to death. 

In conclusion all the jobbers of Kentucky, including myself and those situatel 
just as I am in dual operation, are bitterly opposed to the passage of 8. 1a 
any similar legislation. After years of study and thought, we are firmly cor 
vinced that it will mean the elimination of the jobber in the oil industry. Weare 
all small businessmen. We own our own businesses, and it is very hard for™ 
to believe that the Congress of the United States will consider passage of such 
legislation that will in all probability confiscate and make obsolete our busines, 
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our investment, and our part in the oil industry under the guise of being helpful 
to small business. 
Marcu 18, 1959. 


THE BESSEMER LIMESTONE & CEMENT CoO., 
Youngstown, Ohio, March 16, 1959. 
Proposed Senate bill 11. 
ANTITRUST AND MONOPOLY SUBCOMMITTEE, 
Committee on Judiciary, 
Washington, D.C. 


GENTLEMEN: Senate bill 11 proposes to restrict our freedom asa manufacturer 
to meet in good faith the prices offered by our competitors. Such a bill would 
work severe hardship on our company and would result in loss of production 
which would cause widespread unemployment in the vicinity of our plant. : 

The Bessemer Limestone & Cement Co. is a single mill company located in 
the borough of Bessemer, Lawrence County, Pa., and we sell our product in 
western Pennsylvania, eastern Ohio, and northern West Virginia. We are con- 
sidered a small producer in the cement industry, having a producing capacity 
of one-tenth the amount of some of our competitors, and we are forced to com- 
pete against companies who have 10 or more plants. Our production in 1958 
amounted to less than 1 percent of the total cement produced in the United 
States. p 

Our plant is of necessity located near raw materials. Other cement companies 
have located plants north, east, south, and west of our plant in order that they 
may be close to these same materials. Our plant is surrounded by competing 
companies. 

We are forced to sell a high percentage of our production in territories where 
our competitors enjoy lower freight rates which are reflected in lower prices. 
Last year, 82 percent of our total sales were sold in areas closer to our com- 
petitors’ mills and where their freight rate is lower than ours; 18 percent of our 
total sales was all that we sold where the transportation rate was in our favor. 

The fact that we were lawfully able to absorb freight, and thereby sell at a 
price equally low as our competitor, has enabled us to find a market for our 
product even though we are forced to ship as far away as 200 miles. 

The effect of the law proposed in this bill would tend to cause our marketing 
area to shrink to less than 20 percent of the area we now serve and reduce our 
production as much as 70 percent. 

With reduced production, our company could not give our employees full-time 
employment. It would cause additional unemployment in an area where the 
employment situation has been grave during the past few years. 

The results of this law would also work hardship on many of our customers 
now depending upon us for cement supply. This law would have a tendency to 
set up areas around each mill where the mill would enjoy a monopoly. It 
would, in my opinion, create some areas where monopoly prices could be charged 
and other areas where profitable sales of cement could not be made. 

Example: Should a mill, in the area where their freight rate is low, fail to 
supply all of the cement needed in the area, a buyer who could not buy from 
the local mill would have to pay a higher price for cement from a more distant 
mill because of higher freight rates. This buyer could not compete profitably 
with his neighbor who was abie to buy from the nearby mill. 

This illustration represents a condition that has existed in Cleveland, Ohio, 
for several years. It demonstrates that the proposed legislation would tend to 
create regional monopolies instead of eliminating them and, therefore, the 
elimination of freight absorption would be particularly harmful to small com- 
panies like ours. 

Should the cement companies, under the proposed legislation, be denied the 
freedom as a manufacturer to meet in good faith the prices offered by competi- 
tors, it would, in my opinion, result in reduction of production at our plant, with 
loss of work and widespread unemployment around our plant. 

Enclosed with this letter is a map showing our location, the location of com- 
petitive mills, the outline of the territory in which our transportation charges 
are lower than our competitors’, and our entire shipping area. 

Yours very truly, 


A. E. HArpotp, 
Vice President in charge of sales. 
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BINSWANGER Mrrror Co., 
Memphis, Tenn., March 6, 1959, 
Senator Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Deak SENATOR Kerauver: We have read with interest the bulletin concerning 
the hearings which are to begin March 17 in Washington on 8. 11. It is oyp 
opinion if 8. 11 is passed it will destroy the effectiveness of the good faith defense 
in Robinson-Patman Act price discrimination cases. In our business it is pres. 
ently impossible for us to maintain one price throughout the country. Competi- 
tion varies considerably from one section to another, and, due to our central} 
location, we compete in many markets. 

We sincerely appreciate your consideration and believe the best interest of 
business would be hurt if such a bill were passed. 

With thanks for your help and with kindest personal regards, I am, 

Your very truly, 
MARSHALL Lewis, 
Vice President. 


ScHENEcTADY, N.Y., March 24, 1959, 
Hon. Estes KEFrAvuver, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


Dear SENATOR KEFAUVER: I understand your subcommittee has started to hold 
hearings on 8.11. As a private citizen involved in engineering and sales for some 
40 years, I want to protest against this legislation. 

After studying the matter carefully, I believe that the effect of your bill, if 
enacted, would be to limit seriously, if not completely destroy, the present right 
of sellers to defend against a charge of price discrimination under the Robinsopn- 
Patman Act by showing that a lower than usual price was given in good faith 
to meet an equally low price of a competitor. The result would be to take away, 
rather than to preserve, the right of full, free and fair competition upon which 
so much of our economy is based. Pricing would tend to become rigid, and 
business, both large and small, as well as purchasers, would suffer. 

My lawyer friends tell me that S. 11 will hurt, rather than help, competition 
and thus produce an effect opposite to that which you are striving to correct, 
It will also further confuse an already very difficult area of the law. I therefore 
respectfully object to such legislation and want to enter my protest accordingly. 

Very truly yours, 
H. P. Bia 


HAMDEN, CoNN., April 1, 1959. 
Senator Estes KEFravuver, 
U.S. Senate, 
Washington, D.C. 

Dear: Sir: I note from news releases that you have reintroduced your bill 
S. 11 for modification of the Robinson-Patman Act. As a businessman, I feel 
that this bill seriously jeopardizes our free-enterprise system in this country. 
I am sure that it would result in removing, rather than in preserving, the right 
of full, free, and fair competition, upon which our economy is based. 

Please keep in mind that it is only through this system that our economy has 
advanced and that we enjoy such high standards of living in this country as 
compared with the world. 

It is my belief that the existing antitrust law is adequate to curb severe price 
discrimination. Any restrictions as contained in your bill S. 11 would limit 
industrial developments. 

I wish to register my serious objections to the bill, and would appreciate that 
this letter be made part of the official record of your subcommittee hearings. 

Respectfully yours, 


W. J. BLAIKLOOK. 
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APRIL 16, 1959. 
Re§, 11 and H.R. 11 
Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
senate Office Building, Washington, D.C. 
genator Everett M. DIRKSEN, 
Senator STUART SYMINGTON, — 
U.S. Senate, Washington, D.C. 

Deak SENATOR Kerauver: The two subject bills have recently been reintro- 
duced for Senate consideration. 

I have been reading material concerning the Robinson-Patman Act, the 
Supreme Court’s declaration in 1951 on the “good faith” decisions, and the 
rovisions of S. 11 and H.R. 11. 

I believe that these two bills would eliminate the ability of suppliers to meet 
the price-cutting competition of others who have local advantages, or who 
utilize price-cutting techniques to raid key accounts of other suppliers. The 
purpose of antitrust law is to preserve competition, not to destroy it. How- 
ever, this proposed amendment would eliminate the suppliers’ ability to meet 
prices on individual accounts and hinder, rather than preserve, fair competition. 

Antitrust laws in themselves are basically fair and reasonable. However, to 
attempt to control prices on a unilaterial basis destroys the concept of com- 
petition which has brought us the high living standards of today. 

I would appreciate you making this letter a part of the official record of the 
subcommittee hearings and that you give it careful thought in your considera- 
tion of these two bills. 

Sincerely, 


W. P. Boatner. 
Sr. ANN, Mo. 


THE Bristor Co., 


Waterbury, Conn., April 8, 1959. 
Senator KEFAUVER, 


Chairman, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


Deak Senator: I have recently received information that you are to begin 
hearings on bill, S. 11 and would like to express my views on same. 

I feel that if our competitive economy is to be preserved that everybody should 
feel free to produce at a price based on his cost of production rather than be 
dictated to or controlled by bills which would limit his activities. 

The United States has become addicted to a series of controls and this not only 
increases our cost of government but limits a man’s rights to live and to do busi- 
ness aS was granted in our Bill of Rights. 

As you know, a seller has the right to meet competition and if this is taken 
away from him the businessmen of the United States, due to the large influx of 
foreign material coming in, would be in a position to see their business deteriorate 
to nothing. 

Very truly yours, 
W. Van LEUVEN, 
Sales Manager. 


MempuHuis, TENN., March 31, 1959. 
Senator Estes KEFAUVER, 
Washington, D.C. 

Deak Senator: I note that you are author of the bill (S. 11) before the Anti- 
trust and Monopoly Subcommittee. This bill would nullify the businessman’s 
right to meet in good faith the lower price of a competitor, a right explicitly 
stated in the Robinson-Patman Act and reinforced by a Supreme Court ruling. 


As it is now, the customer is the benefactor and we see no reason why your 
committee should pass this bill. 


Very truly yours, 
WORTHINGTON Brown. 


39738—59——_38 
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BUFFALO METER Co., INc., 

: Buffalo, March 9, 1959, 
Subject: Senate bills S. 11 and S. 138. 
Hon. Estes KEFAUVER, 

Senate Office Building, Washington 25, D.C. 


DEAR SENATOR: We are informed that you have announced plans to commence 
new hearings on the above bills which affect the right of a private business to 
meet in good gaith a reduction in price or a lower price quoted by a competitor 

In 1957 I had an exchange of correspondence with you concerning your earlier 
bill and protested what appeared to me to be discriminatory provisions of this 
measure. You gave me a lengthy reply in which you pointed out the advantages 
of the bill as you saw them, but in our opinion these still do not outweigh the very 
severe problems that would be created. 

We consider it the essence of free enterprise for a seller to be able to meet in 
good faith the price quoted by a competitor. Any restriction on this would haye 
the effect of operating against the small business which would be blocked from 
meeting any abnormally low price instituted in some one territory by a large 
competitor. It could be used as a tool to destroy the effectiveness of small bugij- 
ness and local competition. 

In the time since our exchange of letters about this subject, we have become 
even more convinced than previously that the passage of this measure would 
be very harmful to private business throughout the United States. 

We urge again your withdrawal of support of these measures. 

Very truly yours, 
H. F. Barrett, Sales Manager, 


ButcHerR & HART MANUFACTURING Co., 
Altoona, Pa., May 20, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


My Dear SENATOR: The writer becomes increasingly alarmed at the trend of 
thinking of some Members of the U.S. Congress. 

I would be interested in your reasons for favoring bill S. 11 which, in our 
opinion, is completely unworkable and appears to be a further whipping of that 
segment of our economy which pays a substantial amount of the taxes to sup- 
port our Government. I sincerely hope that, before it is too late, the respected 
Members of Congress will realize the error in continuing to pass antibusiness 
legislation. 

Other than the apparent desire, on the part of some Members, to be known 
as antibusiness, I would seriously be interested in any reasons for passage of 
this bill. 

In the event it interests you, this company is definitely small business, having 
substantially less than 100 production employees. 

Sincerely yours, 
J. H. Butcuer, President. 


C. L. JENKINS Co., 
Peru, Ind., March 20, 1959. 
Senator Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate’s Judiciary Committee, 
Senate Office Building, Washington 25, D.C. 

Dear Sir: We, as independent petroleum jobbers in the State of Indiana, are 
definitely opposed to the antitrust and monopoly bill, and are certain that 
if such a bill were passed it would be a tremendous detriment to our organization 
or any and all organizations in the petroleum industry. 

We discourage any possibility of this said S. 11 bill becoming an active law. 

Truly yours, 
R. E. CARMICHAEL, Manager. 


Marcu 26, 1959. 
Senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR KEFAUVER: The writer, along with most independent business- 
men, has been gravely concerned with the inequities arising under present inter- 
pretation of the antitrust laws. 
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We have been encouraged by House action on H.R. 11: but the failure of the 
Senate Judiciary Committee to report out S.11 in other years has led me at 
least to suspect that giant lobbies can control the destiny of our great country 
and possibly lead to its downfall just as the giant cartels of Germany wrecked 
her vibrant economy. 

I appreciate your valiant efforts in the past and at present. What can I and 
other independent businessmen do to help you convince the few who will not 
permit this bill to come before the full Senate for a vote? Win or lose, I 
could then be satisfied that the majority opinion had prevailed. 

Sincerely, 
JOHN §S. CALDWELL. 

PITTSBURGH, PA. 


STATEMENT OF THE CALIFORNIA MANUFACTURERS ASSOCIATION, IN OPPOSITION 
to S.11 anp H.R.11 WuHicn Proposk THE ELIMINATION oF “Goop FAITH” 
AS A DEFENSE IN MEETING COMPETITIVE PRICES 


The California Manufacturers Association is a nonprofit association of 
manufacturers of a wide variety of products with plants located throughout the 
State of California, whose principal offices are located at 408 West Eighth 
Street, Los Angeles 14, and at 821 Market Street, San Francisco 3, Calif. The 
association is incorporated under the laws of California and its membership is 
comprised of manufacturers, processors, and/or fabricators, approximately 20 
percent of whom employ in excess of 500 persons, and approximately 80 percent 
of whom employ 500 persons or less. The latter category constitutes the 
generally recognized characteristics of “small business.” 

Members of the association are particularly concerned with the effect which 
the enactment of 8. 11 and/or H.R. 11 may have upon long established pricing 
policies, the practice of establishing and maintaining delivered prices and their 
ability to absorb differences in transportation cost in maintaining and estab- 
lishing equally low prices of their competitors in various markets. These are 
vital considerations particularly as they relate to industry in California, 
because of extreme distances and long hauls which are involved in the procure- 
ment of raw materials and semifinished products and in the distribution of 
finished products to heavily populated and important market centers. Small- 
and medium-sized business will be particularly vulnerable to the restriction of 
their rights to meet competitive prices in good faith, as here proposed, since 
such small- and medium-sized businesses are the least likely to be in a necessary 
economic position to initiate such lower prices. 

Any statutory weakening of the “good faith” defense in price discrimination 
eases, added to all other confining restrictions upon pricing freedom tends to 
strip the businessman of his principal means of waging competition and, in our 
opinion, would accentuate the ironic fact that legislation obviously designed to 
preserve competition may be converted into an act to destroy it. 


CHRONOLOGICAL DEVELOPMENTS 


1. In the Cement Institute case ((1948) 333 U.S. 683), the Supreme Court 
held that the Federal Trade Commission had jurisdiction under section 5 of 
the Trade Commission Act over conspiracy in restraint of trade even though 
such conspiracies are subject to prosecution under the Sherman Act. In effect, 
the Court decided that the Commission had concurrent jurisdiction with the 
Department of Justice over conspiracy cases. Serious doubts were thus created 
that delivered pricing may be unlawful because of freight absorption and 
“phantom” freight practices. 

2. In the Standard Oil of Indiana case, the Federal Trade Commission issued 
its complaint charging the company with granting price discrimination in viola- 
tion of the Robinson-Patman Act by selling gasoline of like grade and quality 
to certain jobbers in Detroit, Mich., at prices lower than it charged to retail 
service station dealers. The company’s defense was on the ground that its lower 
prices were justified under the good faith defense in section 2(b) of the act in 
meeting equally low prices of competitors. The ground was rejected by the 
Commission as a defense because of its finding that such low prices tended to 
injure or destroy competition. However, the Supreme Court in Standard Oil of 
Indiana v. Federal Trade Commission ( (1951) 340 U.S. 231), reversed and held 
ina 5 to 8 decision that: 
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“It is a complete defense to a charge of price discrimination for the seller to 
show that its price differential has been made in good faith to meet a lawful 
and equally low price of a competitor.” 

There is considerable uncertainty whether, despite the Supreme Court’s hold- 
ing to the contrary, the Federal Trade Commission will continue to reject the 
good faith defense wherever it finds that the low price tends to injure or destroy 
competition. 

During consideration of similar legislation in 1953 (H.R. 5848) the following 
statement has been attributed to the Federal Trade Commission in testimony be. 
fore the House Judiciary Committee: 

“The view recently common but no longer urged by a majority of the Com- 
mission, and which is the basis for the Kefauver bill, is that meeting the equally 
low price of a competitor should not be a defense whenever it injures competj- 
tion. As a practical matter, this completely nullifies the defense, and it would 
then never be available to any seller, for the Supreme Court has already held 
that every substantial difference in price may injure competition.” 

3. A number of bills have been introduced in the Congress designed to 
clarify the right of sellers to absorb freight, to quote and sell at delivered prices 
and to meet in “good faith” lower prices of competitors. One of such bills, 
S. 1008, was passed by the 81st Congress but was vetoed by former President 
Truman. Another bill, 8. 719, passed the Senate but died without House ap- 
proval in the 82d Congress. The uncertainties in these vital matters continue 
to be perpetuated. It is inconceivable that in its consideration of S. 11 and H.R. 
1840, this great body would now turn its back completely upon its genuine efforts 
to provide statutory clarification of the good faith defense and instead, reverse 
those rights which were enunciated in the Standard Oil of Indiana case by the 
Supreme Court. 

4. In the 83d Congress the former S. 719 was reintroduced as S. 540 (Me- 
Carran) proposing that good faith be a “complete” defense to a price discrimi- 
nation charge providing, however, that the seller would not be deemed to have 
acted in good faith “if he knew or should have known” that the lower price he 
met was in fact unlawful. This bill would obviously have written into statutory 
form the Supreme Court’s interpretation in the Standard Oil of Indiana case. 

5. In the 84th Congress a similar clarification bill was introduced, S. 780 (Cape- 
hart), on January 27, 1955. That bill was then referred to the Senate Judiciary 
Committee and has apparently remained inactive. 


POSITION OF THE CALIFORNIA MANUFACTURERS ASSOCIATION 


This association is opposed to the enactment of S. 11 and/or H.R. 11 for the 
following primary reasons: 

(a) The proposed amendment to the Robinson-Patman Act is anti-competitive 
and thus is opposed to the general objective of the antitrust laws, to wit, the 
promotion of competition in open markets. 

The good faith defense was a part of the original Clayton Act and, although 
narrowed by the present section 2(b) of the Robinson-Patman Act, its effective- 
ness and value have been recognized by the Department of Justice, and Federal 
Trade Commission, and the Supreme Court. In the Standard Oil of Indiana case 
the Court stated : 

“The heart of our national economic policy long has been faith in the value 
of competition * * * We need not now reconcile, in its entirety, the economic 
theory which underlies the Robinson-Patman Act with that of the Sherman and 
Clayton Acts. It is enough to say that Congress did not seek by the Robinson- 
Patman Act either to abolish competition or so radically to curtail it that a 
seller would have no substantial right of self-defense against a price raid by 
a competitor.” [Emphasis supplied.] 

The report of the Attorney General’s National Committee To Study the Anti- 
trust Laws in approving the Standard Oil decision, in which the Supreme Court 
held that meeting in good faith a competitor’s price constitutes a complete de- 
fense against a charge of price discrimination under the Robinson-Patman Act 
irrespective of actual or potential injury to competition, summarizes the reasons 
for the retention of the defense as follows: 

“This Committee approves the result of the Standard Oil decision as con- 
sonant with the Nation’s antitrust policy. Whatever the interpretation of the 
substantive price discrimination offense, we think that a seller’s right to meet a 
competitor’s prices by granting price differentials to some customers without re- 
ducing his prices to all must remain an essential qualification to any antiprice 
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discrimination law. For a seller constrained by law to reduce prices to some 
only at the cost of reducing prices to all may well end by reducing them to none. 
As the Federal Trade Commission recently recommended to Congress, ‘the right 
to meet a lower price which a competitor is offering to a customer, when this is 
done in good faith, is the essence of competitive economy.’ Anything less, we 
think, would move the price discrimination statute into irreconcilable conflict 
with the Sherman Act. The Standard Oil decision accordingly goes far toward 
harmonizing the Robinson-Patman Act with the basic tenor of antitrust policy.” 
{Emphasis supplied. ] ; 

(b) The amendment will, for all practical purposes, place all price differen- 
tials at the seller’s peril with the result that legal safety under the Robinson- 
Patman Act will be insured only by price rigidity. In their day-to-day opera- 
tions both large and small businesses rely heavily on the existence of the “good 
faith” defense. With this defense eliminated and all price differentials thereby 
suspect, it is clear that competitive pricing may be a thing of the past and legal 
safety will lie only in pricing conduct that is bound to freeze established pat- 
terns of distribution, retarding marketing progress and imperiling innovation. 

(c) The proposed amendment, if enacted, will effectively and completely 
eliminate section 2(b) from the Robinson-Patman Act, since the good faith de- 
fense will not be available if the effect of a challenged price discrimination may 
be to substantially lessen or injure competition. The proposed amendment would 
not merely amend section 2(b), as stated, since, if the Federal Trade Commis- 
sion has a case, the “good faith’ defense will simply not be available, thereby 
constituting outright repeal of section 2(b) of the Robinson-Patman Act. This 
effect would be particularly harmful to efforts of small business to meet com- 
petitive prices of big business, as pointed out in recent House debate of H.R. 
1840 in which Congressman Celler summarizes the pros and cons as follows: 

“Additionally, it was testified that the bill might be harmful to small manu- 
facturers and other small enterprises selling to buyers for resale who might have 
to reduce prices to one or more customers to meet price competition of large 
manufacturers and other large sellers. For example, assume A is a small manu- 
facturer doing business in a limited area. He sells his product for a price of $1. 
Manufacturer B is a giant in the same industry who sells a comparable product 
for 90 cents. However, in the past, manufacturer B has not sold in the area 
serviced by A. B, the giant manufacturer, now decides that he will invade A’s 
market and try to get A’s largest customer. This customer states that he will be 
obliged to switch his account to manufacturer B unless A can meet the price of 
90 cents. If H.R. 1840 becomes law, A in order to retain this one customer 
would have to reduce his price to all of his customers to 90 cents. In situations 
such as this, if small sellers are required to reduce their price to all their cus- 
tomers in order to retain one account, they might well be forced out of business 
as a result.” 

(d) The proposed amendment would be particularly destructive of efforts by 
long haul shippers to meet short haul competition, pricewise, by its elimination 
of the good faith defense inherent in specific freight absorption and the main- 
tenance of delivered prices. California and the Pacific coast economy would be 
hardest hit by the proposed restriction because of distance handicaps. This 
geographical disadvantage was well described in an address on June 21, 1956, at 
Denver, Colo., by Hon. Peter E. Mitchell, president of the Publie Utilities Com- 
mission of the State of California, before the national transportation committee 
of the American Retail Federation. The following excerpts from Mr. Mitchell’s 
address are pertinent: 

“In the economic history of the United States, large-scale production has 
been conducive to lower production costs, more availability of goods and lower 
prices. Large-scale production has been the result of the ability of producers 
to take advantage of territorial division of labor or regional specialization. 
Without long haul transportation at reasonable prices this specialization could 
not long continue. Had producers been able to sell their products only in nearby 
local markets, the history of our economic growth would have been materially 
different. The unprecedented high state of economic activity in this country has 
been possible only because commerce has been able freely to move between the 
Atlantic and Pacific and between the Canadian and Mexican borders. 

“However, retailers in the western part of the United States have their rate 
problems magnified by the long distance over which commodities must move. 
While we in the West are proud of and astounded by our amazing rate of growth 
during the postwar years, we well recognize that, so far as manufacturing is 








584 AMEND CLAYTON ACT 
concerned, we are babes in the woods in comparison with the great manufactur- 
ing centers of the Eastern States * * *. 

“But it is also true that the economy of California is particularly geared to, 
and largely dependent upon, the long haul, both eastbound and westbound, 
regardless of the nature of the commodity * * *. On all traffic from Cali- 
fornia 46 percent of the carloads were shipped to the eastern and southern 
districts. This traffic paid 56 percent of the freight revenue on all carloads 
shipped from California * * *. On traffic to California, approximately 41 
percent of all carloads of all commodities moved across the country from east of 
the Mississippi River. This traffic earned over 58 percent of the freight revenue 
on all carloads shipped to California.” 

(e) In summary, it is the position of the California Manufacturers Associa- 
tion that the public interest and welfare require the preservation of real com- 
petition and the sale of products to the consuming public at the lowest possible 
prices. Present interpretations of laws regulating competitive pricing and the 
divergent views as to their meaning seriously interferes with this objective. 
Enactment of proposed legislation here under consideration would destroy 
that objective. 

Therefore, it is respectfully recommended that S. 11 and/or H.R. 11 be 
rejected by Congress so as not to destroy even the precarious freedom of the 
individual seller to meet competition and/or to sell his product at such prices, 
delivered or otherwise, as he believes economically sound or desirable, whether 
or not such pricing methods are used by his competitiors, subject, of course, 
to the condition that such methods or practices shall not clearly and substan- 
tially restrain competition or become a part of a deliberate plan to injure 
or destroy competition. 

Respectfully submitted. 
CALIFORNIA MANUFACTURERS ASSOCIATION, 
C. E. ScHinK, President. 


CALIFORNIA SPRAY-CHEMICAL Corp., 
Orlando, Fla., March 30, 1959. 
Senator Estes KEFAUVER, 
Chairman, Senate Anti-Trust and Monopoly Subcommittee, 
Senate Building, Washington, D.C. 


Dear Siz: I would like to go on record as objecting to the provisions of H.R. 
11 and S. 11 antigood faith legislation. 

As a businessman engaged in a highly competitive industry I oppose these 
bills on the grounds that they would not only lead to rigid price schedules but 
would tend to prevent price reductions thus denying buyers and consumers the 
advantages of competition. 

I respectfully request that this letter be made a part of the official record of 
subcommittee hearings. 

Yours very truly, 
D. B. MAuGHAN, District Manager. 


CALIFORNIA STATE CHAMBER OF COMMERCE, 
San Francisco, March 10, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C. 


Deak SENATOR KEFAUVER: We believe it to be an irrefutable fact that the pres- 
ent standard of living in this country has been achieved over the years largely 
by the stimulus of the American competitive system, which is the very founda- 
tion of private enterprise. 

To restrict unreasonably this freedom, we contend, would be a step backward 
and would not be in the public interest. 

The California State Chamber of Commerce, therefore, is strongly opposed 
to the passage of 8. 11, and any other legislation that would curtail freedom of 
pricing or restrict the right to adjust prices flexibly to meet in good faith the 
price of a competitor. 
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We would appreciate your inserting in the record of your subcommittee’s 
hearings on S. 11 this expression of our position on the measure. 
Very truly yours, 
JAMES MUSSATTI, 
General Manager. 


CALIFORNIA PACKING CoRP., 
San Francisco, May 5, 1959. 
Hon. EsTES KEFAUVER, 
U.S. Senator, Senate Office Building, Washington, D.C. 

My Deak SENATOR: Attached is copy of a self-explanatory letter I have written 
Senator Eastland, chairman of your Senate Judiciary Committee, expressing our 
opposition to 8. 11. 

I sincerely hope you will give these views consideration when making your 
decision with respect to this legislation. 

Most sincerely yours, 
R. G. Lucks, President. 


CALIFORNIA PACKING CorP., 
San Franciso, May 4, 1959. 
Hon. JAMES O. EASTLAND, 
U.S. Senator, Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


My Dear SENATOR: The Antitrust and Monopoly Subcommittee of your Senate 
Judiciary Committee is again being asked to favorably report legislation to 
amend section 2(b) of the Robinson-Patman Act. 

This corporation has historically supported the principle of the Robinson- 
Patman Act, and we have repeatedly gone on record to this effect opposing price 
discrimination in accordance with the basic provisions of the act, but likewise 
believing in the right to meet competition in good faith. 

During the 85th Congress, the California Packing Corp. went on record in 
opposition to S. 11, and we now reaffirm our opposition to this legislation as 
offensive to manufacturers of food products that daily must encounter the 
vigorous competition characteristic of our free enterprise system. 

We sincerely hope that you will oppose this legislation. 

Very truly yours, 
R. G. Lucks, President. 





CANNERS LEAGUE OF CALIFORNIA, 
San Francisco, May 11, 1959. 
Hon, Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


My Dear SENATOR KEFAUVER: We are most anxious to have you know the posi- 
tion of the Canners League of California relative to Senate bill 11, which is being 
handled by the Senate Judiciary Committee. I am therefore attaching copy of 
a letter we sent to Senater Eastland last Friday. 

We urge your favorable consideration. 

Yours very truly, 
M. A. CLEVENGER, 
Bzecutive Vice President. 


CANNERS LEAGUE OF CALIFORNIA, 
San Francisco, May 8, 1959. 
Hon, JaMes O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, 
Washington, D.C. 


My Dear SENATOR HastLAND: On behalf of the Canners League of California, 
I am writing to inform you of the league’s opposition to Senate bill 11. The 
Canners League of California is a trade association of 37 members who pack 
approximately 75 percent of all the fruits and vegetables canned in California. 
The league’s board of directors at its meeting on April 21, 1959, unanimously 
adopted a resolution opposing the enactment of S. 11. 
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Although the bill is so worded that on the surface it might seem to continye 
the businessmen’s right to meet competition in good faith under certain condi- 
tions, it would in reality virtually eliminate this right. In fact, the Supreme 
Court has stated that if the Robinson-Patman Act were interpreted in the manner 
specified in S. 11, “the (good faith) proviso would have such little, if any, ap- 
plicability as to be practically meaningless.” In the opinion of the leagne’s 
board of directors, such restriction of the right to meet competition in good faith 
is wholly incompatible with the principle of free competition upon which the 
American business system is founded. The businessman cannot be expected to 
conduct his business competitively if the very acts that constitute competing are 
prohibited. If you begin to limit and restrict and hamper competition as this 
bill would do, then you begin to kill it. It seems to us the choice is between 
permitting our economy to operate competitively or changing it into a different 
and noncompetitive economy. 

Yours very truly, 
M. A. CLEVENGER, 
Executive Vice President. 


THE CANTON CHAMBER OF COMMERCE, 
Canton, Ohio, May 5, 1959, 
Hon. Estes KEFAUVER, 
U.S. Senator, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR KEFAUVER: The National Affairs Committee of the Chamber of 
Commerce, Canton, Ohio, wishes to go on record as being opposed to Senate 
bill 11. 

We feel that in actual practice the bill would accelerate the very problems it is 
designed to curb. 

We feel further that if our economy is to be truly competitive, a businessman 
must have the right to meet in good faith the lower price of a competitor. Senate 
bill 11 would restrict this right and, therefore, would be incompatible with the 
preservation of our competitive economy. 

In our judgment, the proposed bill would have the following effect on our 
economy : 

1. It would restrict the competitive ability of small firms. 
2. It would hamper industrial development. 

3. It would facilitate competitive injury. 

4. It would lead to rigid price schedules. 

5. It would create area monopolies. 

For the reasons given above, and others, we feel that Senate bill 11 should be 
defeated. 

We request that this letter be made a part of the official record of the sub- 
committee hearings. 

Respectfully yours, 
JOHN C. SPARKS, 
Chairman, National Affairs Committee. 


NASHVILLE, TENN., April 6, 1959. 
Hon. Estes KEFAUVER, 
0.8. Senate Office Building, 
Washington, D.C. 


Dear Senator KeEFrAvuver: This is to advise that I am opposed to Senate bill 
S. 11. This bill is an amendment to the Robinson-Patman Act. I am a believer 
in free enterprise and free trade, and §S. 11 certainly does not promote free 
enterprise and free trade. In my opinion we are already burdened with too 
many price regulations and controls, 

I would appreciate your opposing passage of bill S. 11. 

Sincerely yours, 


GEORGE P. CARROLL. 
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CATAPHOTE CorpP., 


Jackson, Miss., March 6, 1959. 
Senator Estes KEFAUVER, 


Chairman, Antitrust and Monopoly Subcommittee, 
senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Deak SENATOR Keravver: It has been brought to the attention of our organ- 
ization that hearings on bill S. 11 are to begin in Washington on March 17. 

We, as a manufacturer dealing on a nationwide basis, would like to take this 
opportunity to state that we are in opposition to 8. 11, and we do not think 
it would be to the advantage of free enterprise if this bill were passed. 

It is our understanding that if bill S. 11 is passed, industry will be denied 
the good faith defense as set forth in the Robinson-Patman Act. 

It is often necessary for industry to cut price in areas where manufacturers 
of the same product are selling at a much lower price as a result of enjoying 
a lower overhead. The lower overhead is usually brought about as a result of 
pot operating a nationwide sales organization, and operating smaller and less 
modern plant facilities. 

We feel that any act that would force a manufacturer to make a blanket 
price cut across the Nation in order to deal with undercutting competition in a 
specific area is unfair, and a definite threat to free enterprise. 

We therefore strongly urge that bill S. 11 not be passed. 

Very truly yours, 
J. B. FaGara, 
General Manager. 


Cat’s Paw Russer Co., INc., 
Baltimore, Md., April 30, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommitiee, 
Senate Judiciary Committee, 
Senate Office Building, 
Washington, D.C. 


Deak SENATOR KEFAUVER: This company wishes to go on record with your 
committee as being opposed to 8S. 11. 

Cat’s Paw Rubber Co., Inc., sells rubber heels and soles manufactured under 
its own brand name to jobbers and distributors in the shoe repair trade. In this 
business, this company, which is independent, is in direct competition with major 
integrated rubber manufacturers. 

After a careful study of the proposed legislation, we feel that it would 
virtually eliminate our right to meet in good faith the lower price of our com- 
petitors for the purpose of protecting our established business outlets. This is a 
right which, of course, is presently available to us under existing law. 

It is our strong feeling that passage of S. 11 will destroy the freedom of the 
small manufacturer to compete effectively and will severely curtail the oppor- 
tunity for a small manufactrer to expand its business. In expressing this view, 
we feel that we are voicing the sentiments of most small and moderate sized 
independent manufacturres. 

Flexibility in meeting price competition, especially the competition of large 
powerful interests, is vital to the continued existence of the “single line” inde- 
pendent manufacturer. S. 11 would result in rigidity of price structures rather 
than competitive flexibility. 

The bill, as drawn, would tend to undermine the basic right to compete and, 
therefore, would not serve the best interests of either the business community or 
the consuming public. For these reasons, we wish that you would note our strong 
opposition to the passage of 8. 11. 

Very truly yours, 
EvuGENE M. FEINBLATT, 
General Counsel. 
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CERTAIN-TEED PRODUCTS CorpP., 
Ardmore, Pa., April 7, 1959. 
Senator Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR KEFAUVER: I am writing to you on behalf of Certain-teed Prog. 
ucts Corp. and Bestwall Gypsum Co. with respect to Senate bills 8. 11 anq g, 
138 which propose amendments to the Robinson-Patman Act concerning the 
“good faith” defense under that act. 

For many years prior to June 30, 1956, Certain-teed Products Corp. mann. 
factured and sold asphalt roofing, gypsum products, insulation, and other 
building materials. Since June 30, 1956, Bestwall Gypsum Co. has continued 
the gypsum business of Certain-teed Products Corp. while Certain-teed continues 
to carry on the other businesses in which it was engaged. Certain-teed and Best- 
wall manufacture asphalt roofing and gypsum products at 16 plants located 
throughout the United States and distribute their products through approxi- 
mately 20 district sales offices likewise located throughout the United States, 
The principal office of both companies is located at 120 East Lancaster Avenue, 
Ardmore. 

Certain-teed and Bestwall employ approximately 5,000 persons and our princi- 
pal raw materials are paper, wood, asphalt, granules, and gypsum rock for 
all of which we now have several sources of supply. We sell our finished prod- 
ucts in competition with both larger and smaller companies and, in general, 
we believe we are doing a creditable job for our employees, our stockholders, 
and the respective States and communities in which our plants and facilities 
are located. 

I am informed that both bills are before the Senate Judiciary Antitrust and 
Monopoly Subcommittee. It is our belief that bill S. 11 should not be adopted. 
Before discussing the substantive merits of the bill itself, we would like to 
comment on the fact that the bill is extremely difficult for a businessman to 
understand and apply to his everyday practical problems of competition. This 
proposed bill would require a businessman to look at each situation which 
confronts him and determine whether the effect of meeting a lower competi- 
tive price may be to substantially lessen competition in some line of commerce. 
We submit that the normal businessman will be unable to make such a decision 
promptly and intelligently to adequately meet every situation. 

The very point complained of above in regard to bill S. 11, of burdensome 
language which creates confusion, is not a problem in bill S. 138; instead, this 
bill spells out very clearly just what a businessman can do in regard to freight 
charges. Such a bill as S. 138 clears the already muddy waters of confusion in 
the sea of competitive prices whereas bill S. 11 only serves to confound further 
the confusing situation confronting the businessman. 

While we believe that bill S. 11 is not an example of good legislation, we 
even more strongly feel that bill S. 11 will not accomplish what it proposes 
to do—foster competition. Under bill 8. 11 as proposed, a seller would be en- 
couraged to lower his prices, as a competitor would be reluctant to meet this 
competition if, in order to do so, he had to be confident that he did not sub- 
stantially lessen competition between the particular customer and others who 
competed with that customer. The limitation on the “good faith” defense for 
meeting competition is, in effect, an elimination of that defense because of the 
heavy burden placed on the individual businessman by a standard which is 
not readily applicable to everyday situations. If the standard is not a workable 
one, it is our opinion that the effect of this proposed legislation will be to 
jeopardize competition in the industry and tend to create inflexible price struc- 
tures, or just the opposite of what the proponents of the bill say they intend. 

We earnestly feel that proposed bill S. 11 does not constitute workable and 
healthy legislation and for this reason respectfully urge the rejection of bill 
S. 11 and the adoption of bill S. 138. 

Very truly yours, 
Matcoum MEYER, President. 
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CERTIFIED EQUIPMENT & MANUFACTURING Co., 
Springfield, Ill., March 12, 1959. 
Reference: Senate bill S. 11. 
Senator Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR KEFAUVER: Our company is very much disturbed over the pro- 
posed legislation of bill S. 11 and the serious effect which it would impose on 
our small company and most small businesses in our country. 

It is our sincere belief, if this bill is passed, that this would completely destroy 
free competition and multiply the many problems to such a point that it would be 
futile to hope to continue our operations. Our business has grown slowly since 
our beginning in 1946, with a constant battle to get ahead, but if our last free- 
dom is taken away, we feel all will be lost. 

It is our hope that you will carefully consider the problems of the small busi- 
nessman, and not completely eliminate him from the free American economy. 

Very truly yours, 
EK. C. Scuuttz, President. 


THE CHEMSTRAND CorP., 
Decatur, Ala., March 24, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 

Dear Sir: As a man who makes his living in the American competitive busi- 
ness world, I am greatly concerned with the current consideration of 8. 11 by 
Congress. Certainly any individual who understands the American system of 
competitive enterprise can quickly recognize the discriminatory nature of this 
proposal. 

The passage of this resolution is a direct challenge to competitive buying and 
would result in little else than creating geographical monopolies of a strictly 
business nature. Certainly those parties who have named the Kefauver-Patman 
pill “The End of Opportunity Bill” have found an appropriate label for this sort 
of restrictive legislation. 

Very truly yours, 
NorMAN C. STILEs, 
Director of Purchases. 


oO 


PREPARED STATEMENT OF VAN Noy THORNHILL, CHARLESTON, 8S.C., TESTIMONY IN 
Opposition TO S. 11 


My name is Van Noy Thornhill. I am general manager of the Charleston 
Oil Co., an independent jobber. The company for whom I speak is a South 
Carolina corporation, incorporated in the year 1909. We are engaged in the 
petroleum distribution business in and around Charleston, S.C. My company is 
the oldest jobber in the South and still independent. We are members of the 
South Carolina Oil Jobbers and the National Oil Jobbers Council. You will let 
me first state that neither I nor my company has been forced or coerced by any- 
one to testify before this committee. 

We have been operating in the Charleston, S8.C., market since 1909; we have 
had dual operations with a number of major suppliers operating in this market. 
Our mutual problems during the many years have always been solved within 
the industry. 

Our decision to oppose the passage of this bill is based on consulation with our 
legal counsel, discussions through our jobber organizations, and our own 
management. 

Our interpretation of this bill would affect us in the following manner: We 
are supplied by the Shell Oil Co., which markets direct in the same territory we 
operate in, namely Charleston County. We feel that if this bill becomes law 
that the Charleston Oil Co. or the Shell Oil Co. must cease to operate in this 
market. I am sure that you realize that the Shell Oil Co. would not give up 
their operations; therefore, we would be forced to find another supplier and 
under this law we feel that any of the major supplying companies marketing 
direct in the Charleston area would not supply us due to the possible implication 
under S. 11. With no source of supply as an oil company, we would cease to be 
small business and would have to sell to major suppliers or close out our business. 


VAN Noy THORNHILL. 
MARCH 18, 1959. 
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THE CHESAPEAKE CorP. OF VIRGINIA, 
West Point, Va., February 26, 1959. 
Re S. 11 to amend the Clayton Act. 
Hon. JAMES QO. EASTLAND, 
Chairman, Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 

Deak SENATOR EASTLAND: We wish to go on record as opposing the aduption 
of the above bill. This, again, exhibits the trend of the Federal Government to 
intervene in the operation of private business. 

This amendment appears to do nothing to further equality of opportunity in 
business. In fact, the Clayton Act, or any other political legislation of this 
nature, tends only to destroy industry’s effectiveness. 

Controls during wartime were possibly desirable but scarcely worked. In a 
peacetime economy there is no justification for Federal control of industry 
policy in such detail. 

We urge your opposition to this and other measures of this type. 

Yours very truly, 
Sture G. Otsson, President. 





THE CINCINNATI STEEL Propvucts Co., 
Cincinnati, Ohio, April 7, 1959. 
Senator Estes KEFravuver, 
Senate Building, 
Washington, D.C. 


Dear Senator Keravver: As a small businessman I am very opposed to bill 
S. 11 because in my opinion it would eliminate true competition and restrict the 
competitive ability of small firms like ourselves. 

Our company is a small steel service center, employing from 35 to 40 people. 
If one of our large competitors should offer a lawful lower price to one of our 
good customers, we would normally try to meet the lower price in order to retain 
the business. In the event the good faith defense were not allowed we would, 
as I understand it, under bill S. 11 have to reduce our prices equally to all cus- 
tomers in our area. This could very easily put us out of business. 

While S. 11 supposedly has the purpose of helping small business to compete 
more successfully with larger business, I am afraid it may well likely have just 
the opposite result in actual practice. Restricting the right to meet competition 
would hamper the growth opportunity of small business. We must have the 
right of self defense against competitive price attacks in our competitive society. 

Very truly yours, 
Wa. F. Corciouen, 
President. 


Ciry Darry, 
Kendallville, Ind., April 13, 1959. 
Mr. Estes KEFAUVER, 
Chairman, Judiciary Subcommittee, 
U.S. Senate, 
Washington, D.C. 

GENTLEMEN: May we urge consideration and passage of S. 11 (equality of 
opportunity bill). You will find enclosed two of the very numerous price cutting 
that seriously injures the dairy industry in many sections of Indiana. 

Yours truly, 
GARRETT Moore. 


Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D.C.: 
Chico California Chamber of Commerce strongly opposes S. 11 because it 
would eliminate true competition and restrict our free enterprise system. 
DONALD C. WoopsIDE, 
Security Manager, Chico Chamber of Commerce. 
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CENTRAL STATES PAPER & Bae Co., INC., 
St. Louis, Mo., April 3, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 


Dear Sir: We wish to call your attention to the bill now before the Antitrust 
and Monopoly Legislation Subcommittee of the Senate Judiciary Committee. 
This is bill S. 11 in the Senate and its companion bill in the House is H.R. 11. 

We feel that the elimination of the right of the seller to meet in good faith 
the lower price of a competitor would be extremely detrimental to our industry. 

We would like to go on record as opposing this bill and hope that you will 
see fit to vote against it as it would put an impossible burden on sales executives. 

Thank you very much for your consideration of the above. 

Very truly yours, 
A. A. ABRAMSON, Treasurer. 





THE CHICAGO BAR ASSOCIATION, 
Chicago, Ill., March 19, 1959. 
Hon. Estes KEFravuver, Chairman, 
Antitrust and Monopoly Legislation Subcommittee, 
Senate Committee on the Judiciary, 
Washington, D.C. 


DeaR SENATOR KEFAUVER: In 1957 and 1958 the Chicago Bar Association took 
a position in opposition to the enactment of S. 11. At that time reports of our 
Antitrust Law Committee were transmitted to the Senate and House Committees 
on the Judiciary and to each Illinois Senator and Member of the House of 
Representatives. Our committee has again considered this proposed legislation 
and has unanimously voted to reaffirm its position, and has requested that its 
prior reports be sent to you. 

The committee has also requested that this letter, together with the enclosed 
material, be made a part of the official record of the hearings of the Senate sub- 
committee on this subject. 

These reports are respectfully submitted to you in the hope that they will be 
helpful to the committee in its consideration of this proposed legislation. 

Sincerely, 
RIcHArpD H. Carn, 
Executive Secretary. 


REPORT OF THE COMMITTEE ON ANTITRUST LAW OF THE CHICAGO BAR 
ASSOCIATION ON §S. 11 AND H.R. 11 


LEGISLATIVE BACKGROUND 


Section 2 of the Clayton Act, as amended in 1936 by the Robinson-Patman Act, 
provides, in substance, that it shall be unlawful for any person engaged in com- 
merce to discriminate in price between different purchasers of the same goods 
“where the effect of such discrimination may be substantia'ly to lessen competi- 
tion or tend to create a monopoly in any line of commerce, or to injure, destroy, 
or prevent competition with any person who either grants or knowingly receives 
the benefit of such discrimination, or with customers of either of them * * *” 49 
Stat. 1526, 15 U.S.C., section 13. 

Section 2(a) of the act contains a proviso permitting differences in price to 
be justified if they merely reflect savings in the cost of serving certain customers. 
Section 2(b) contains a proviso making the price difference lawful if done in 
good faith to meet competition. The proviso reads as follows: 

“Provided, however, That nothing contained in this act shall prevent a seller 
rebutting the prima-facie case thus made by showing that his lower price or the 
furnishing of services or facilities to any purchaser or purchasers was made in 
good faith to meet an equally low price of a competitor, or the services or facili- 
ties furnished by a competitor.” 

For several years after 1936 no question was raised as to the legal validity 
of the meeting competition proviso. In a case filed against Standard Oil Co. of 
Indiana in 1940, however, the Federal Trade Commission adopted the position 
that the proviso was merely procedural and not a substantive or absolute defense, 
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contending that if the Commission in a price discrimination case showed the 
effect on competition specified in section 2(a), it could hold the price difference 
illegal even if the respondent demonstrated that he had fully complied with 
the proviso. 

On appeal, in Standard Oil Co, v. Federal Trade Commission, 340 U.S. 23) 
(1951), however, the U.S. Supreme Court in a 5 to 3 decision repudiated the 
Commission’s position and held that the proviso gives a seller of goods a full de- 
fense to a charge of price discrimination if the seller can bring himself within 
its terms. The Court stated: “Actual competition, at least in this elemental 
form, is thus preserved” (340 U.S. at 242). 

Thereafter, in the 82d, 83d and 84th Congresses, bills were introduced in both 
the House of Representatives and the Senate designed to overrule the decision 
of the Supreme Court in the Standard Oil case and to enact into law the position 
advocated by the Commission before the Court in that case. In hearings, the 
enactment of such legislation was advocated by associations of retailers and 
wholesalers which, generally speaking, were also active proponents of “fair 
trade” legislation.* The members of the Federal Trade Commission have been 
divided in their views, a majority sometimes favoring and sometimes opposing 
this type of legislation. The Antitrust Division of the Department of Justice, 
however, has consistently opposed such legislation, and the U.S. Attorney Gen- 
eral’s National Committee to Study the Antitrust Laws in its report issued in 
1955 strongly endorsed the Supreme Court decision (report, p. 181). None of 
the proposed bills has been enacted in previous sessions of Congress. 


THE PROPOSED LEGISLATION (S. 11 AND H.R. 11) 


There is now pending before the House Judiciary Committee a bill introduced 
by Congressman Patman (H.R, 11) which would make the “meeting competition 
defense” legally unavailable if “the effect of the discrimination may be substan- 
tially to lessen competition or tend to create a monopoly * * *” 

This bill is identical to a bill which passed the House of Representatives on 
June 11, 1956 (H.R. 1840) by a vote of 393.to 3. Hearings on H.R. 1840 were 
held by a subcommittee of the House Judiciary Committee in April of 1956 and 
that bill was favorably reported out by the committee on May 24, 1956 (H. Rep. 
No. 2202, 84th Cong. 2d sess.). It is understood that a subcommittee of the 
House Judiciary Committee will commence hearings on the new bill, H.R. 11, 
shortly. 

A companion bill (S. 11) has been introduced in the Senate by a number of 
Senators and is pending before the Senate Judiciary Committee, where hearings 
are to be held soon by a subcommittee. S. 11 is identical with H.R. 11 except 
for the addition of the following proviso: 

“Provided further, That nothing contained herein shall be construed to alter 
the law applicable to the absorption of freight or of shipping charges.” 

The issue presented by the proposed legislation is of great importance to the 
Federal antitrust policy. The committee on antitrust law of the Chicago Bar 
Association is of the opinion that the effect of either of these bills, if enacted 
into law, would be largely to destroy the meeting competition defense and to 
introduce new and serious ambiguities into a statute which is already extremely 
difficult to interpret and to administer. Because the bills do not directly elimi- 
nate the defense from the statute, but rather are phrased in the form of a pro- 
viso to a proviso, which in substance provides that an affirmative defense shall 
not be available if a prima facie case is established, the true legal effect of the 
legislation may easily be misunderstood. 

The position taken by the House Judiciary Committee in its report on the 
proposed legislation in the last Congress is that the meeting competition defense 
would be unavailable if the effect of a price difference “may be substantially to 
lessen competition or tend to create a monopoly,” but would be available if the 
effect only may be “to injure, destroy or prevent competition * * *” The House 
report did not offer any explanation as to how such a distinction could be ad- 
ministered, and it does not appear that development of such a distinction would 
be reasonably possible. In past cases under the Robinson-Patman Act, no effort 


1 See e.g., hearings before the Subcommittee on Monopoly Power of the Committee on the 
Judiciary, House of Representatives, 82d Cong., 1st sess., on H.R. 2820 and S. 719, at 
which representatives of the following organizations, among others, testified: National 
Association of Retail Druggists: National Congress of Petroleum Retailers; National 
Federation of Independent Business, Inc.; United States Wholesale Grocers’ Association, 
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has been made by the Federal Trade Commission or the courts to differentiate 
petween “substantially lessening competition” and “injuring competition.” 

On the contrary, in the leading case on the matter of effect on competition, 
Federal Trade Commission v. Morton Salt Co. (334 U.S. 37 (1948) ), the Supreme 
Court apparently equated the two tests. In that case, the Commission had found 
that quantity discounts to buyers of salt who purchased in large quantities might 
be reflected in lower resale prices by such buyers. From this, the Commission 
concluded that the effect of the discounts “may be substantially to lessen com- 
petition * * * and to injure, destroy and prevent competition” among buyers 
of salt. Pointing out that actual effect on competition is not required by the 
statute and that all that need exist is a “reasonable possibility” of effect, the 
Supreme Court stated : 

“That respondent's quantity discounts did result in price differentials between 
competing purchasers suflicient in amount to influence their resale prices of salt 
was Shown by evidence. This showing in itself is adequate to support the Com- 
mission’s appropriate findings that the effect of such price discrimination ‘may 
be substantially to lessen competition * * * and to injure, destroy and prevent 
competition’ ” (334 U.S. 47). 

If the mere fact of effect of a discount on resale prices is sufficient to satisfy 
poth the “substantially to lessen” and the “injure, destroy and prevent” tests, 
it is difficult to conceive of a case under the act which could satisfy the latter 
test without satisfying the former, which is what the House committee seemed 
to assume to be possible. Consequently, it is difficult to envisage a situation in 
which the meeting competition defense, as modified by H.R. 11 and the main 
portion of S. 11 would have any room to operate. 

Even if the courts in the future could develop some understandable distinc- 
tion between the two effect tests, it is not believed that this would give the 
defense practical utility. The House report (p. 6) stated that “It is intended 
that the good-faith defense is to be applicable where the injury is only to an 
individual competitor, but is not of sufficient effect that it may result in injury 
to the vigor of competition.” Such a distinction would necessarily be one of 
degree, and would be extremely difficult to apply. Furthermore, the seller who 
wished to rely on the meeting competition proviso in quoting a price to a buyer 
would be called upon to predict what degree of effect his price differentiation 
would produce in the future. This would make reliance on the proviso so 
perilous as to destroy its practical utility in almost all cases. 

It is therefore concluded that enactment of either H.R. 11 or S. 11 would 
either (1) virtually destroy the meeting competition defense as a matter of 
law, because of the existing lack of a legal distinction between the two effect 
tests of section 2(a) of the statute, or (2) at the least would render the mean- 
ing and applicability of the defense so uncertain as to reduce it to insignificance. 

The special provision on freight absorption contained in the new Senate bill 
(but not in the House bill) does not materially diminish the destructive impact 
of the bill, and may actually have no legal effect at all. This provision, if it 
has any operative significance, would affect only the meeting competition privil- 
eges of those who sell goods on a delivered price basis and who “absorb” freight 
charges to distant buyers. It would have no effect upon the preponderance of 
sellers who do not engage in delivered price freight absorption and who, if they 
are to meet competitive prices, must do so in other ways. Given any real effect, 
therefore, the new proviso would irrationally discriminate among different types 
of sellers and would not solve the problems raised in this report. Moreover, it 
may seriously compound the confusion which the main portion of the bill would 
create. Since the freight absorption proviso does not actually, in words, legalize 
meeting competition by means of freight absorption, but instead merely states 
that the bill shall not “alter the law” applicable to freight absorption, the proviso 
may have no legal effect. If, however, the proviso does have the effect of preserv- 
ing the meeting competition defense for price reductions by means of freight 
absorption, the considerations which warranted the inclusion of this provision 
should also warrant the preservation of the defense for other forms of price 
reductions as well. 

The issue is therefore whether there should be a meaningful meeting competi- 
tion defense in the statute. If there should be, neither H.R. 11 nor §. 11 should 
be enacted. 

RECOMMENDATION 


It is the opinion of the committee on antitrust law of the Chicago Bar Associa- 
tion that the preservation of the meeting competition defense is of great im- 
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portance to the maintenance of an effective antitrust policy based on free com. 
petition. Since the proposed bills, if enacted, would destroy or seriously impair 
the defense, it is the conclusion of the committee that the bills should not be 
passed. 

Proponents of the legislation contend that the defense constitutes a major 
weakness and loophole in the Robinson-Patman Act, since on its face it seems 
to legalize or tolerate pricing which substantially lessens competition or tends 
to monopoly. A consideration of the real relationship of the defense to the 
statute and to the antitrust laws in general, however, demonstrates that this 
is not the case. In the first place, the defense as now in force is narrowly 
circumscribed by statutory and judicial qualifications which greatly limit the 
instances in which it may be used. 

More importantly, it should be remembered that a prima facie violation of 
the Robinson-Patman Act may be established without a showing of actual harm 
to competition. As the Morton Salt decision demonstrates, the violation may be 
found merely upon a showing that the price differential under attack “may” 
have a harmful effect, and this requires only a “reasonable possibility” (or as 
later cases have said, a “reasonably probability”) of effect. The Commission 
often issues cease and desist orders under the act based only upon this limited 
showing. 

On the other hand, the meeting competition defense may be used only where 
the seller is confronted with the necessity of lowering his price to meet actual 
competition. If he is barred from doing this by destruction of the defense, the 
result will be that his ability to compete will be actually injured in favor of 
avoiding an injury to competition that only “may” occur among buyers. In the 
balance, competition in the market concerned is more likely to be injured by 
denial of the defense than by its allowance. 

There has never been any real demonstration of a present need for special 
legislation to deal with the theoretical possibility of an occasion in which the 
effect of allowing the seller to grant a lower price to a buyer to meet compe- 
tition would produce an actual substantial injury to competition on the buyer’s 
level of operations or on the seller’s own level. Moreover, it is arguable that 
even in such instances the individual injury may be balanced in the public 
interest by the gain to competition on the seller’s level. In any event, the public 
interest is fully protected by other antitrust principles, since, where the impact 
of a seller’s conduct upon competition is sufficiently great, the Sherman Act 
can be invoked. 

In most instances of application of the Robinson-Patman Act, actual sub- 
stantial injury to industrywide competition is not shown and there is little 
oceasion for fear that continued allowance of the defense will even create the 
occasion for resort to other statutory means of protection. The litigation in- 
volving use of the defense by Standard Oil of Indiana affords a good illustration 
of the mild consequences of the defense. That case involved a lower price 
granted to only four jobbers in the Detroit area in order to prevent their loss 
as customers to other oil companies offering the lower price. Only a very small 
amount of the gasoline business in the Detroit area was involved. And what- 
ever adverse effect on competition might have resulted would have occurred 
anyway since if Standard had not lowered its price to the jobbers, the latter 
would have obtained their gasoline from others offering the lower price with 
precisely the same effect on competition. This would normally be the case in 
the limited instances in which the defense could be employed. The Supreme 
Court recognized this feature of the matter in its 1951 opinion in the Standard 
Oil case: 

“Tt must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer's 
resale level, whether or not the reduction to the dealer is discriminatory. Like- 
wise, it must have been obvious to Congress that any price reductions initiated 
by a seller’s competitor would, if not met by the seller, affect competition at 
the beneficiary’s level or among the beneficiary’s customers just as much as if 
those reductions had been met by the seller. The proviso in section 2(b), as 
interpreted by the Commission, would not be available when there was or might 
be an injury to competition at a resale level. So interpreted, the proviso would 
have such little, if any, applicability as to be practically meaningless. * * *” 
(340 U.S. at 250.) 

As against the unjustified fear that the defense will undermine the Robinson- 
Patman Act, there is the very real danger that disallowance of the defense will 
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seriously damage priee competition among sellers, contrary to the basic aims of 
the Sherman Antitrust Act. Competition is obviously disabled when a seller is 
deprived of the right to meet a competitor’s price. A seller may find it possible 
to lower his entire price level to meet competition, but frequently this is impos- 
sible, and the only effective competitive tactic available is to lower the price only 
to the buyer whose business will otherwise be lost. To deprive the seller of this 
right may result in a serious inflexibility in the price structure of the industry. 
The Supreme Court in the Standard Oil case recognized this danger and under- 
scored the importance of the defense, as follows: 

“The heart of our national economic policy long has been faith in the value of 
competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
patman Act, ‘Congress was dealing with competition, which it sought to protect, 
and monopoly, which it sought to prevent.’ * * * We need not now reconcile, in 
its entirety, the economic theory which underlies the Robinson-Patman Act with 
that of the Sherman and Clayton Acts. It is enough to say that Congress did not 
seek by the Robinson-Patman Act either to abolish competition or so radically 
curtail it that a seller would have no substantial right of self-defense against a 

ce raid by a competitor. For example, if a large customer requests his seller 
to met a temptingly lower price offered to him by one of his seller’s competitors, 
the seller may well find it essential, as a matter of business survival, to meet that 
price rather than to lose the customer. It might be that this customer is the 
seller’s only available market for the major portion of the seller’s product, and 
that the loss of this customer would result in forcing a much higher unit cost and 
higher sales upon the seller’s other customers. There is nothing to show a con- 
gressional purpose, in such a situation, to compel the seller to choose only between 
ruinously cutting its prices to all its customers to match the price offered to one, 
or refusing to meet the competition and then ruinously raising its prices to its 
remaining customers to cover increased unit costs. There is, on the other hand, 
plain language and established practice which permits a seller, through section 
2(b), to retain a customer by realistically meeting in good faith the price offered 
to that customer, without necessarily changing the seller’s price to its other 
customers” (340 U.S. at 249-50). 

The danger to the antitrust policy and to vigorous competition which would 
be presented by destruction of the defense caused the Assistant Attorney General 
in charge of the Antitrust Division of the Department of Justice to urge Congress 
not to pass this legislation in the laxt Congress (testimony of Assistant Attorney 
General Stanley Barnes before Subcommittee on the Antitrust Laws of the House 
Judiciary Committee, April 19, 1956 (Tr. 283)). The report of the U.S. Attorney 
General’s National Committee to Study the Antitrust Laws strongly urged re- 
tention of the defense, and stated that “Anything less, we think, would move the 
price discrimination statute into irreconcilable conflict with the Shermal Act.” 

This committee wishes to go on record as being unanimously opposed to the 
proposed legislation and respectfully urges that this report be adopted by the 
board of managers of the Chicago Bar Association and transmitted by appropri- 
ate means to the Committee on the Judiciary of the U.S. Senate and the Com- 
mittee on the Judiciary of the U.S. House of Representatives at the earliest 
possible date. 

Respectfully submitted. 

RicHARD K. DEcKER, Chairman. 
RicHarD W. McLAREN, Vice Chairman 
(For the committee). 
Marcu 4, 1957. 


Marcu 26, 1958. 
Riocnarp H. Carn, Esq., 
Heecutive Secretary, 
Chicago Bar Association, 
Chicago 3, Ill. 


Deak Mr. Carn: Enclosed is a copy of a report of the Committee on Antitrust 
Law on U.S. Senate bill No. 11 (S. 11) and U.S. House of Representatives bill 
No. 11 (H.R. 11), both of which would amend section 2(b) of the Clay!on Act, 
which section relates to the “meeting competition defense” to a price discrimi- 
nation charge. This report is the unanimous action of the committee. 

These bills are the same with minor modifications as like numbered bills in 
previous congresses. The board of managers approved and transmitted to the 
Congress a report by this committee on those bills on March 14, 1957 and also 
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in the spring of 1956. The enclosed report again opposes the enactment of syeh 
legislation. Since our last report, the Supreme Court of the United States hag 
again handled down an opinion in the so-called Standard Oil Detroit cage 
(FTO vy. Standard Oil Co., 72 8S. Ct. 369). That case upheld the meeting com. 
petition defense advanced by Standard Oil. Mr. Justice Douglas in a dissent 
asserted that this holding crippled enforcement of the Robinson-Patman Aet, 
Our committee feels that it is desirable to comment on the proposed legisla. 
tion in light of this pronouncement by the Supreme Court, and particularly 
with reference to the Douglas dissent. The report also expresses Opposition to 
a proposed amendment to the bill by Senator Wiley. 

It is requested that the board of managers approve the enclosed report. If 
the position in the enclosed report is approved, it is requested that the boarg 
of managers transmit the views expressed in the report to the Committees op 
the Judiciary of both the Senate and the House of Representatives, as well ag 
to each Illinois Senator and each Illinois Member of the House of Representa. 
tives. 

It would appear to be the sentiment in the Congress that the respective com- 
mittees will report some sort of bill out of committee bearing the label 8. 4 
and relating to the above subject matter. In view of this, it is felt desirable 
that the Chicago Bar Association’s position be made known to each member of 
the Illinois delegation in Congress. All of these persons have not received the 
prior reports on this legislation, but it is believed that the summarization of 
our position which appears in this report will adequately present to them the 
view of the association. 

Yours very truly, 
RIcHARD K. DECKER, 
Chairman, Committee on Antitrust Law, 


SUPPLEMENTAL REPORT OF THE COMMITTEE ON ANTITRUST LAW OF THE 
CHICAGO BAR ASSOCIATION ON S. 11 AND H.R. 11 


On March 8, 1957, a report of the committee on antitrust law of the Chiacgo 
Bar Association on S, 11 and H.R. 11 was ‘transmitted to the Committee on the 
Judiciary of the U.S. Senate and the Committee on the Judiciary of the U.S, 
House of Representatives. In that report this committee unanimously opposed 
the enactment of the proposed legislation. 

After that report was submitted, a subcommittee of the Senate Committee 
on the Judiciary recommended that the so-called Wiley amendment be added 
to S. 11. The text of S. 11, including the proposed Wiley amendment, is as 
follows: 

“Sec. 2. (b) Upon proof being made, at any hearing on a complaint under 
this section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is auth- 
orized to issue an order terminating the discrimination: Provided, however, 
That unless the evidence affirmatively shows that the effect of the discrimination 
may be substantially to lessen competition or tend to create a monopoly in 
any line of commerce it shall be a complete defense for a seller to show that 
his lower price or the furnishing of services or facilities to any purchaser or 
purchasers was made in good faith to meet an equally low price of a competitor, 
or the services or facilities furnished by a competitor.” 

The words “the evidence affirmatively shows that’ were inserted by the 
amendment. 

On January 27, 1958, the U.S. Supreme Court rendered its decision in Federal 
Trade Commission v. Standard Oil Company of Indiana, 78 8. Ct. 369. In 
that case the Supreme Court, by a vote of 5 to 4, affirmed the holding of the 
court of appeals for the seventh circuit that the facts disclosed by the record 
warranted the conclusion that Standard had met the requirements of the good 
faith meeting of competition proviso of section 2(b) of the Robinson-Patman 
Act. In his dissenting opinion, Justice Douglas expressed the view that the 
majority decision “cripples the enforcement of the Robinson-Patman Act * * * 
in an important area.” (78 S. Ct. at 374). 

Since the original report of this committee discussed the Standard Oil case 
at some length, it was decided to review that report in the light of the recent 
majority and minority opinions of the Supreme Court to determine whether 
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any change in the position of the committee with respect to the proposed legis- 
jJation was warranted. In this supplemental report, we shall summarize the 
results of that review, and comment on the Wiley amendment to 8. 11. 

In the 1951 decision of the Supreme Court in the same case, the majority as 
well as the dissenting members of the Court assumed for the purpose of their 
decision that the record supported the conclusion that Standard had acted in 
good faith in granting special prices to four “jobbers” in the Detroit area. The 
issue before the Court in 1951 was whether such good faith constituted a defense 
to the charge of price discrimination in view of the Commission’s conclusion 
that the discrimination might substantially lessen competition. The Court held 
that the good faith defense authorized by section 2(b) of the statute was 
absolute. 

In the 1958 decision in the Standard Oil case the issue before the Court was 
whether the record supported the conclusion that Standard had in fact acted 
in good faith. The holding of the majority thus did no more than announce that 
the assumption upon which the 1951 decision had been predicated was war- 
ranted by the record. The Court announced no new principle of law, nor did it 
amplify in any way its 1951 opinion on the law. The only legal question touched 
on was Whether Standard’s reductions in price were pursuant to an illegal pric- 
ing system. The Court noted that both sides agreed that such a reduction would 
be unjustitied, and affirmed the court of appeals conclusion on the facts that 
no illegal pricing system was involved. 

The record before the Court in 1958 was precisely the same as the record 
before the Court in 1951. The Court held that the court of appeals had made 
a “fair assessment of the record” in coming to the conclusion that Standara 
had acted in good faith. It stated that the conclusion “is strengthened by the 
fact that the finding made by the court of appeals accord with that of the trial! 
examiner, two dissenting members of the Commission, and another panel of the 
court of appeals when the case was first before that court in 1949, all of them 
being agreed that the prices were reduced in good faith to meet offers of com- 
petitors” (78 S. Ct. 372). 

It has long been settled that the question whether the good faith defense is 
available is a matter of evidence in each case, raising a question of fact as to 
whether the competition justified the discrimination. Federal Trade Commis- 
sion v. Staley Manufacturing Co., 324 U.S. 746, 753 (1945). Good faith, like 
reasonableness or due care, is not a concept which is susceptible of hard and 
fast definition, but rather must be defined by a case-by-case consideration of 
specific factual situations. The Robinson-Patman Act does not contain a de- 
tailed definition of the term “good faith.” Nor does the proposed legislation 
purport to define “good faith” or to modify in any way the operative elements 
of the good faith defense. Neither S.11 nor H.R.11 deals with the issue 
presented and decided by the Supreme Court in its 1958 decision in the Standard 
Oil case. Consequently, the Court’s opinion adds nothing of relevance to the 
question of the desirability of the proposed legislation. 

It is the unanimous view of this committee that the decision of the Court does 
not in any respect require a modification of the views expressed in its earlier 
report opposing the enactment of the proposed legislation. 

In his dissenting opinion, Justice Douglas states that the Court’s decision 
will cripple enforcement of the act. To support this conclusion, three criticisms 
of the majority opinion are advanced. 

First, Justice Douglas points out that Standard’s lower prices to the four 
Detroit jobbers were not justified by cost savings, and could not be defended 
as functional discounts. Of course, if the discriminations could be justified on 
a cost or functional basis, there would be no need to invoke the good faith 
defense. And conversely, if the good faith defense were limited to cases where 
another defense is available, good faith would no longer have any legal 
significance. 

In the first section of his opinion, Justice Douglas also states that the lower 
prices to the four jobbers occurred at the ipse dixit of Standard. This statement 
reflects an interpretation of the record which differs from the interpretation of 
the majority and of the court of appeals. It was the prevailing view that 
Standard was forced by competition to grant the special prices in order to hold 
the four customers, that it has lost three out of the seven jobbers to competition, 
that the concessions were granted in the context of a major gasoline price war, 
and that each reduction was preceded by a prolonged period of haggling, and, 
at least in one case by an ultimatum from the customer. In short, the majority 
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concluded that Standard had proved that it would have lost the Customers jf 
it had not granted the lower prices. If, as the majority opinion demonstrates 
and the FTC itself had conceded, this conclusion was justified by the record, it 
eannot fairly be called an ipse dixit. , 

Second, the four customers who received lower prices were classified as 
“jobbers” by Standard even though they sold at retail. Standard’s definition of 
a jobber took into account the customer's sales volume, his storage facilities, the 
fact that he took delivery in tank cars instead of tank wagons, and his credit 
rating. The term “jobber” as defined by Standard, did not describe the 
economic function usually performed by jobbers. 

Justice Douglas regarded Standard’s definition of a jobber as a plainly 
deceptive contrivance. Since Standard had a systematic method of classifying 
its four low-price customers, he felt that it could not have acted in good faith, 
Even if Standard could not have held its jobber customers without granting 
them the lower price, in his view, the fact that a system was employed, made 
the special price bracket unlawful. 

The majority attached no significance to the use of the term “jobber.” It 
stated: 

“The particular tag ‘jobbers’ is of no significance here in the light of our 
affirmance of the court of appeals conclusion that the reductions in price com- 
plained of were not made pursuant to a pricing system. Standard’s use of 
the word, while not an accurate description of the economic function per- 
formed by the four purchasers, is as consistent with a desire to placate ens- 
tomers to whom Standard was not forced by lower efforts to give a reduced price 
as it would be with any asserted reduction of prices pursuant to a pricing sys- 
tem.” (78 8. Ct. 369 at 371, No. 2.) 

In the opinion of this committee, price concessions which otherwise satisfy the 
statutory requirements of good faith competition, should not be disqualified 
because they also satisfy additional requirements imposed by the seller, even 
if those additional requirements are imposed on a systematic basis. Certainly, 
the imposition of additional requirements which must be met before a price 
concession will be granted, will not cripple the enforcement of the statutory 
prohibition against price discrimination. 

Third, the record in the Standard Oil case did not show whether the con- 
peting prices were lawful or unlawful. In Justice Douglas’ view, in order to sus- 
tain the good faith defense, defendant has the burden of proving that the com- 
peting offer was in fact lawful. 

This position was recently considered and rejected by the court of appeals 
for the fifth circuit in Standard Oil Company v. Brown, 238 F. 2d 54, decided 
in November of 1956. The following comment from that case is pertinent: 

“Appellee here contends that there is a burden on the seller to prove that the 
competing price was lawful. There is certainly no authority for this in either 
the Supreme Court or later court of appeals opinions in the case referred to at 
such great length. The most, it seems to us, that could be made out of the 
use by the Supreme Court of the word ‘lawful’ is that if the seller discriminates 
in price to meet prices that he knows to be illegal or that are of such a nature 
as are inherently illegal, as was the basing point pricing system in the Stanley 
ease, supra, there is a failure to prove the ‘good faith’ requirement in § 2(b). 
There is nowhere a suggestion that the seller must carry the burden of providing 
the actual legality of the sales of its competitors in order to come within the pro- 
tection of the proviso.” ? 

If the majority of the Supreme Court had adopted Justice Douglas’ position, 
contrary to the position of the court of appeals for the fifth circuit, it would have 
made a substantial departure from the philosophy underlying a series of its 
prior decisions. In Federal Trade Commission v. Staley Manufacturing Co. 
324 U.S., 746, the Supreme Court pointed out that the good faith defense was 
“a matter of evidence in each case, raising a question of fact as to whether the 
competition justified the discrimination” (p. 753). And later in the opinion, in 
defining the nature of the defendant’s burden of proof, the Court made it clear 
that the statute “does not place an impossible burden upon sellers” (p. 759). 


1“Not only is there no precedent for requiring such proof, but it is apparent that such 
a requirement would practically destroy the value of the proviso, for the legality vel non of 
the competitor’s prices depends on many facts, including what it might be doing to meet low 
prices of its competitors. The inquiry into these collateral issues would be endless,” 
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In its first Standard Oil Company of Indiana opinion, the Court referred to the 
Staley decision and its emphasis on competition, and stated: 

“The heart of our national economic policy long has been faith in the value of 
competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
Patman Act, ‘Congress was dealing with competition, which it sought to protect, 
and monopoly, which it sought to prevent.’ Staley Mfg. Co. v. Federal Trade 
Commission, 135 F. 2d 353, 455. We need not now reconcile, in its entirety, the 
economic theory which underlies the Robinson-Patman Act with that of the 
Sherman and Clayton Acts. It is enough to say that Congress did not seek by 
the Robinson-Patman Act either to abolish competition or so radically curtail 
it that a seller would have no substantial right of self-defense against a price 
raid by a competitor. For example, if a large customer requests his seller to 
meet a temptingly lower price offered to him by one of his seller’s competitors, 
the seller may well find it essential, as a matter of business survival, to meet 
that price rather than to lose the customer. It might be that this customer is 
the seller’s only available market for the major portion of the seller’s product, 
and that the loss of this customer would result in forcing a much higher unit 
cost and higher sales price upon the seller’s other customers. There is nothing 
to show a congressional purpose, in such a situation, to compel the seller to 
choose only between ruinously cutting its prices to all its customers to match the 
price offered to one, or refusing to meet the competition and then ruinously rais- 
ing its price to its remaining customers to cover increased unit costs. There is, 
on the other hand, plain language and established practice which permits a seller, 
through §2(b), to retain a customer by realistically meeting in good faith the 
price offered to that customer, without necessarily changing the seller’s price to 
its other customers.” 340 U.S. 231 at 248. See also Automatice Canteen Com- 
pany of America v. Federal Trade Commission, 346 U.S. 61 (1953). 

In the opinion of this committee, the recent decision of the Supreme Court 
in the Standard Oil Company of Indiana case will not cripple enforcement of 
the Robinson-Patman Act. However, if the view of the dissent had pre- 
yailed, or if S. 11 or H.R. 11 should be enacted into law, freedom of competi- 
tion, which the Supreme Court describes as the heart of our national economic 
policy, would be materially impaired. 

The committee does not believe that the Wiley amendment will temper the 
effect of the proposed legislation. The apparent purpose of the Wiley amend- 
ment, which is quoted at the beginning of this supplemental report, is to create 
a meaningful distinction between proof of an effect which “may be substan- 
tially to lessen competition or tend to create a monopoly in any line of ¢om- 
merce” and an effect which may be “to injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit of such 
discrimination, or with customers of either of them.” Under the Wiley amend- 
ment, if “the evidence affirmatively shows” the former effect, the good faith 
defense will be unavailable. 

As a matter of procedure, the Federal Trade Commission or the plaintiff al- 
ready has the burden of introducing evidence affirmatively showing that a price 
discrimination has one of the required effects in order to make out its prima 
facie case. Thus, the Wiley amendment does not change the effect of the bill 
unless there is a recognizable distinction between the two types of effects. 

In past cases under the Robinson-Patman Act, no effort has been made by 
the Federal Trade Commission or the courts to differentiate between “substan- 
tially lessening competition” and “injuring competition.” Even if the courts 
in the future could develop some understandable distinction between the two 
effect tests, it is not believed that this would give the defense practical utility. 
A seller who wished to rely on the meeting competition proviso in quoting a price 
toa buyer would be called upon to predict what degree of effect his price dif- 
ferentiation would produce in the future. This would make reliance on the 
proviso so perilous as to destroy its practical utility in almost all cases. 

It is therefore concluded that enactment of either H.R. 11 or S. 11 would 
either (1) virtually gestroy the meeting competition defense as a matter of 
law, because of existing lack of legal distinction between the effect tests of 
section 2(a) of the statute or (2) at the least would render the meaning and 
applicability of the defense so uncertain as to reduce it to insignificance. 
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CHICAGO DECALCOMANIA Co,, 
Chicago, Ill., March 26, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


Deak SENATOR KEFAUVER: It has been called to my attention that there ig a 
bill pending in Congress, which is being sponsored by you, that is designed to 
help small businesses. The number of the bill is S. 11. 

As I understand it, the bill provides that if a company is selling a customer 
at a certain price level and a competitor comes in with a lower price, it will be 
illegal for the original supplier to meet the lower price. 

I believe that this law would be detrimental to my small business which em- 
ployees 55 people, for the following reasons: 

1, It restricts free competition by eliminating rebidding, which generally pro. 
duces lower prices and more efficient production. 

2. Very often rebidding is essential when revised requirements become known, 

3. As a rule, larger firms can quote lower prices longer than smaller firms 
and this might result in a test of financial strength, in which case the smaller 
firms would surely perish. 

In addition, it is my opinion that the law could not be enforced. 

I urge you to withdraw this bill and to concentrate your efforts, which I be. 
lieve are genuine, toward the idea which you have sponsored in the past of in. 
creasing the exemption from the excess profits tax on corporation income from 
$25,000 to $50,000. I believe that nothing will stimulate the economy more than 
a resurgence of small business. The most knotty problem which small business 
has is in financing new expansion. Retaining the greater share of these profits 
under $50,000 would provide small firms with that capital which would result 
in more and better products at lower prices. 

In any case, we appreciate the efforts which you have been making on behalf 
of small business in order to maintain a balanced economy. 

Yours very truly, 


T. C. BaBcook, 
Sales Manager. 


HAVRE DE GRACE, Mp., March 12, 1959. 
Re: Senate Bill 11. 
Hon. Estes KEFAUVER, 
U.S. Senate Office Building, 
Washington, D.C. 


Dear SENATOR KEFAUVER: I am amazed that a self-styled “liberal” would 
be in favor of subject bill, which will obviously result in lessening competition 
and tend toward moonpoly. The right to cut a price to meet competition is, in 
my opinion, basic to a free economy and a flexible pricing system. 

Very truly yours, 
RAYMOND S. CraRK, 


STATEMENT OF GEORGE W. CALKINS, ON BEHALF OF THE COLORADO PETROLEUM 
MARKETERS ASSOCIATION ON S. 11, Marcu 18, 1959 


This statement is submitted on behalf of myself and the Colorado Petroleum 
Association, which association represents the independent oil jobbers in that 
State. 

I will not dwell on all of the legal ramifications which S. 11 poses for anyone 
who must compete in the market place but will limit the basis for our opposition 
to a particular incident which I feel sure is or has been duplicated thousands 
of times throughout the United States. 

It is my understanding that neither this bill nor the Robinson-Patman Act 
applies to persons who are solely engaged in intrastate commerce. The question 
we pose is—how will persons who either sell in interstate commerce, or buy from 
interstate sellers, be able to compete with persons engaged in intrastate commerce 
if one group is subject to the provisions of this bill and the other group is immune? 
The incident I refer to is as follows: In June of 1955 a local refiner in Denver, 
Colo., engaged in intrastate commerce, conceived the idea of building a string 
of service stations and operating them on a salary basis for the retail sale of 
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line. This refiner’s advertising program was built on the selling point that 
he would sell gasoline at 8 cents per gallon below the existing market price— 
whatever that might be. In the beginning, this cutrate operation did not have 
too much effect due to the fact that he had a limited number of service stations. 
As he increased the number of service stations, the effect became greater, reach- 
jng the point that his volume of sales became so great that stations within a 
radius of 6 blocks of his outlets were at the point of being forced to lock their 
doors. This intrastate competitor created the worst price war and most drastic 
condition in the Denver market that has ever existed. 

Had it not been for the fact that the principal suppliers of gasoline—most of 
them major oil companies—granted price concessions to jobbers and independ- 
ent dealers to enable them to meet this competition, 50 percent of this group of 
independent merchants would have been forced into bankruptcy. The majority 
of these major company suppliers were engaged in interstate commerce and 
their product sales to jobbers and dealers presumably were in the course of such 
commerce. Could these companies grant price concessions to jobbers and 
dealers in the Denver area and not grant similar concessions to their jobber and 
dealer customers in adjacent areas without being in violation of the law, if S. 
11 is passed? Mind you, these price concessions were not granted to meet the 
lower prices of a competitor who was attempting to get the business of these job- 
bers and dealer customers—it was granted solely for the purpose of enabling the 
jobber and dealer customers to stay in business. If S. 11 will in any manner im- 
pair the right of a primary seller to discriminate in price to his reseller customers 
in order for such customers to be competitive, then such bill has no place on our 
statute books and if such a provision becomes law, it will toll the death bell for 
every independent petroleum marketer in the United States. 

It is our view that any attempt to regulate those in interstate commerce while 
permitting those engaged in intrastate commerce to do as they pleased is about 
the equivalent of requiring that Nashua race Swaps, while Swaps has his two 
hind legs tied together. 


THE CoLEMAN Co., INC. 
Wichita, Kans., March 13, 1959. 
In re 8. 11. 
Hon. JAMES O. EASTLAND, 
U.S. Senate, Washington, D.C. 


My Dear SENATOR EASTLAND: I am not sure you realize the tremendous and 
sometimes almost insurmountable problems facing the businessman who is manu- 
facturing and selling products on a nationwide basis. In meeting the competi- 
tion of today’s market, compliance with the antitrust laws, and particularly the 
Robinson-Patman Act in its present form, is at times a most difficult task. How- 
ever, the provisions of S. 11 would make the task almost impossible. Such a bill 
is most assuredly conceived in asininity and if perpetuated, could only occur with 
a complete lack of understanding of today’s marketing problems. 

Today we still manufacture and distribute our products with the bare certainty 
that there is some constitutional right to do so. However, we price them at our 
own peril and there are many occasions when I, together with fellow sufferers of 
the bar, am constrained to advise clients not to sell at all. If it were not for the 
fact that the Federal Government has some apparent need for taxes to run its 
operations (which taxes come from profits on sales of products and services), I 
would suggest the Federal Government take over the onerous task of pricing so 
that they would be faced with the problem of pricing merchandise at an amount 
that would insure the continuation of the sale of the products and have something 
left over to pay the expenses of the Federal Government. However, as you and 
I know, no government has ever been able to operate any business on a profit 
making basis. 

I strongly urge that S. 11 be placed in the same grave with Marx and Lenin 
and their other copatriots, and a wooden stake driven through its sheets to pre- 
vent any possible resurrection and/or further haunting. 

Warm personal regards. 

Sincerely yours, 


LEONARD F.. BANDWETZ. 
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Provo, UtaH, March 14, 1959. 
U.S. Senator Esters KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office, Washington, D.C.: 


I am of the strong opinion that Senate bill 11 will have, if passed, a detri. 
mental effect with regard to fair competition and our free enterprise system, 
It should be killed in the committee. Please make this telegram a part of the 
official report of the meetings. 

P. F. FAKrer, 
Partner, Commercial Tire Service. 


CoasTaL Prains Supprty Co., April 3, 1959, 
Senator Estes KEFravuveEr, 


Senate Office Building, 
Washington, D.C. 


Dear SENATOR KEFAUVER: It has come to my attention that bill S. 11 is now 
having hearings before the Antitrust and Monopoly Subcommittee. I feel that 
this bill would actually eliminate free enterprise and true competition rather 
than help small business, aS some would have us believe. 

Let’s keep the Federal Government out of free enterprise. I realize that this 
is contrary to your voting record, but would appreciate your giving some credit 
to the individual initiative and the ability of the free enterprise system to fune. 
tion without the help of the Federal Government. 

Yours truly, 


W. R. Havenuton. 


NASHVILLE, TENN., April 1, 1959, 
Hon. Estes KEFAUVER, 


U.S. Senate, Washington, D.C. 


Deak Sir: This has reference to Senate bill S. 11 which I understand proposes 
to amend the old Robinson-Patman Act. 

Again I am taking this opportunity to state my position to you on this bill in 
that I feel it would do great harm to legitimate businesses at the manufacturer’s 
level and ask that you reconsider your apparent support of this bill. 

Yours very truly, 


J. A. Cozen. 


CONCRETE SUPPLY Co., 


Charlotte, N.C., April 1, 1959. 
Hon. Estes KEFAUVER 


U.S. Senate, 
Washington, D.C. 


Deak SENATOR KEFAUVER: Enclosed is a letter which I have written to Senator 
Ervin from North Carolina outlining the damaging effect that Senate bill §. 11 
would have upon the conduct of our business. I respectfully request that this 
letter and enclosure be made a part of the official record of the subcommittee 
hearings. 

I would be very interested in receiving your review of Senate bill S. 11 and 
your reasons for introducing it, for I feel that it is important that both sides 
of the issue be thoroughly reviewed. 

Respectfully yours, 


R. O. Evans, President. 


Aprir 1, 1959. 
Re S. 11. 
Hon. Sam J. Ervin, Jr. 
U.8. Senate, 
Washington, D.C. 


Dear SENATOR Ervin: The proposed Kefauver amendment to the Robinson- 
Patman Act would seriously injure the conduct of our business. Since the State 
of North Carolina does not have a portland cement mill, we are forced to pur- 
chase our supply of cement from four different states. Consequently, the points 
of origin are varying distances from Charlotte, N.C. 
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At the present time the more distant shippers of cement meet the price of 
the shipper located near Charlotte. The proposed bill S. 11 would prevent such 
a practice and would immediately increase the cost of our raw materials. This 
proposed bill would actually create an area monopoly and would eventually lead 
to rigid price schedules. 

Restricting the right of anyone to meet the price of a competitor is inconsistent 
with the operation of a competitive economy. Bill S. 11 would actually guaran- 
tee the success of any local manufacturer. Antitrust laws should be designed 
to protect the consumer by fostering competition, not protect and guarantee the 
successful operation of a business. 

The actual language of the proposed amendment is deceptively simple. Under 
the new language, good faith meeting of a competitor’s lower price remains a 
defense unless the effect of meeting competition “may * * * lessen competition 
or tend to create a monopoly * * *”, Note that the amendment doesn’t say 
that it has lessened competition or will lessen competition, but only that it “may” 
lessen competition. Under this language how can one tell whether he may law- 
fully meet a lower price? He would have to engage in a protracted economic 
survey and then guess with his attorney on how the lower price would be 
judged by the Federal Trade Commission. This is the Government agency which 
was unwilling to accept what appeared to be the plain meaning of the words of 
the original Robinson-Patman Act. (1940 case against Standard Oil Co. of 
Ohio.) 

The ‘judgment by inference” nature of the proposed amendment would cause 
any businessman to be extremely hesitant to reduce prices. This would lead to 
artificial, high-level pricing by geographical areas. 

It is recognized that many retail groups have pictured this amendment as 
vital to the survival of small business. It could work to their disfavor. Let’s 
suppose that a small business firm sells in their limited markets. If a large 
firm, same distance away, started selling at a lower price in one market area 
of the small firm, it would ordinarily meet the lower price to keep its customers. 
If the good faith defense were not allowed, the small firm would have to reduce 
prices to all its customers equally, which could be ruinous. 

I sincerely urge that you do everything within your power to oppose the 
Kefauver-Patman bill. 

Respectfully yours, 
R. O. Evans, President. 


STATEMENT OF THE CONFERENCE OF STATE MANUFACTURERS’ ASSOCIATIONS 
on §S. 11 anp §S. 188, Marcu 27, 1959 


The Conference of State Manufacturers’ Associations appreciates the oppor- 
tunity to state its position with respect to S. 11 and S. 138. 

The Conference seeks to gather and disseminate information among its mem- 
bers designed to promote favorable and economic business conditions and to 
advocate just and reasonable laws for the protection of business and the general 
public. The Conference is composed of State employer associations representing 
about 55,000 businesses. 

The State Associations joining in this statement are: 


Associated Industries of Alabama Associated Industries of Nebraska 
Associated Industries of Arkansas New Hampshire Manufacturers Asso- 
California Manufacturers Association ciation 


Manufacturers Association of Colorado New Jersey Manufacturers Association 
Manufacturers Association of Connect- Ohio Manufacturers Association 


icut Associated Industries of New York 
Associated Industries of Florida State 
Associated Industries of Georgia Associated Industries of Oklahoma 
Illinois Manufacturers Association Associated Oregon Industries 
Indiana Manufacturers Association Pennsylvania Manufacturers Associa- 
Associated Industries of Kansas tion 
Associated Industries of Kentucky Associated Industries of Rhode Island 
Louisiana Manufacturers Association Tennessee Manufacturers Association 
Associated Industries of Maine Texas Manufacturers Association 
Associated Industries of Massachusetts Utah Manufacturers Association 
Michigan Marufacturers Association Associated Industries of Vermont 
Minnesota Employers Association Virginia Manufacturers Association 


Mississippi Manufacturers Association Wisconsin Manufacturers Association 
Associated Industries of Missouri 
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The Conference of State Manufacturers’ Associations earnestly believes enact- 
ment of S. 11 would deprive consumers of the opportunity to benefit from 
free and open competition through severely restricting price competition ang 
encouraging price rigidity at all marketing levels. 

Our anti-trust laws have the primary purpose of preserving honest, fair ang 
vigorous competition for the benefit of our citizens. The Robinson-Patman Act 
now safeguards the right of a seller to lower his price to a customer in good 
faith to meet an equally low price of a competitor. 

Enactment of 8. 11 would legislate this right out of existence although the 
right of self-defense against competitive price attacks has been called as vitat 
in a competitive economy as the right of self-defense against personal attack. 


COURT AND LEGAL OPINIONS 


It is not our purpose to explore all the legal aspects of this measure in 
this statement but we would like to stress several points. 

In handing down the 1951 decision which affirmed the good faith defense, 
the Supreme Court, in the majority opinion given by Mr. Justice Burton, stated: 

“It is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would have 
no substantial right of self-defense against a price raid by a competitor * * *” 

Even the minority opinion of the Supreme Court admitted that: “Nondig- 
criminatory pricing tends to weaken competition in that a seller while other- 
wise maintaining his prices, cannot meet his antagonist’s price to get a single 
order or customer.” 

Although the minority opinion, without comment, held that weakening com- 
petition was the intent of Congress, we can no more believe that then or now 
Congress really desires to weaken competition than we can believe it would 
desire to abolish competition. 

Commenting on an earlier but similar bill to S. 11, the then Attorney Gen- 
eral, Herbert Brownell, Jr., wrote the Chairman of the Senate Judiciary Com- 
mittee on November 27, 1953: ‘“‘While the Department recognizes the competitive 
problems which arise when one purchaser. obtains advantage denied to other 
purchasers, the Department does not believe the solution of the problem lieg 
in denying sellers the opportunity to make sales in good faith competition with 
other sellers and therefore does not favor the enactment of this bill.” 

The Conference of State Manufacturers’ Associations agrees the solution 
does not lie in taking away the right of a seller to seek to retain a customer by 
realistically meeting in good faith the lower price offered to that customer by 
a competitor, as S. 11 would demand. 


S. 11 WOULD HURT SMALL BUSINESS 


The campaign to enact legislation to deprive the seller of this right has been 
underway since 1951. 

S. 11, and earlier versions, has been advertised as a bill to protect “small busi- 
ness.” We—and a large number of our member companies are classified as small 
business companies—do not agree. 

As a matter of fact, it is apparent to us that the smaller manufacturer—in 
addition to the buying public—is likely to suffer the most. A small producer, 
for example, operating and selling in a limited geographical area, would not be 
permitted under S. 11 to meet the lower price offered to one of his customers 
by a competitor seeking to establish himself in the same market. 

The original producer would have the difficult choice of giving up that account 
or reducing his price to all customers in the general area selling that line of 
merchandise. 

This choice would make the small and medium sized businesses particularly 
vulnerable because they are the least likely to have the necessary economic 
position to provide lower prices to all their customers at once. 


GOOD FAITH HELPS PREVENT MONOPOLY 


It has been alleged that the good faith defense tends to promote monopoly. 
On the contrary, we maintain that any statutory weakening of the “good faith” 
defense tends to strip the businessman of his principal means of waging com- 
petition. 
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It would accentuate the ironic fact that legislation originally designed to pre- 
serve competition may be converted into an act to lessen or destroy it. 

As a result of the similarity of competitive products, price is generally the 
key to competition. Because of this, any law which prevents firm “X” from 
meeting the price of firm “Y” to customer “Z” dries up and inhibits that com- 
petition. It is this process of adjustment by a manufacturer to his competitor’s 
new price that enables him to stay in business, gives price fluidity and flexi- 
bility, and avoids the price rigidity that represents a hardening of the com- 
petitive arteries. 

EFFECT ON THE BUYING PUBLIC 


This conference has consistently maintained the public interest is best served 
by the preservation of effective competition. The people of this country are en- 
joying the highest standard of living in the world largely because competition has 
forced business to search out techniques which provide consumer goods at 
low prices. 

We believe the public pocketbook will continue to benefit if sellers retain the 
freedom to meet price and other competition. 

It seems obvious there would be less price reduction if a competitor is re- 
quired to change all his prices or none. If 8. 11 were enacted, a producer faced 
with the decision of lowering his prices to all customers, a possibly ruinous 
proposition, or losing one customer might well feel he could not afford the 
financial risk involved in the general reduction. So he might take the lesser of 
two evils—lose one customer but retain the same price to others. 

On the other hand, under present law, after the producer lowers the price to 
one customer to meet the competitor’s price, he may find after some experience 
that he can make a profit from other customers at the same lower price. Be- 
cause he has had a chance to “feel his way,” the result is lower prices for all 
customers. The enactment of S. 11 would deprive consumers of the lower prices 
that evolve from the “step-by-step” competitive flexibility permitted under 
present law. 

CONCLUSION 


Anything which weakens or devitalizes competition will work against the in- 
terest of consumers, and therefore against the public interest as well as the 
interest of industry, both large and small. 

For this reason, and those stated above, we sincerely urge the subcommittee 
to reject S. 11. 

PRESERVING THE GOOD FAITH DEFENSE 


The other measure now being considered by the subcommittee, S. 138, would, 
conversely, restate the principle that meeting a competitor’s price is a complete 
defense against charges of price discrimination, if done in good faith. This re- 
affirmation of the 1951 Supreme Court decision—which itself only restated that 
which was always assumed to be the law—is supported by the Conference of 
State Manufacturers’ Associations. 


THE CONNECTICUT CHAMBER OF COMMERCE INC., 
Hartford, Conn., March 13, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


Dear SENATOR Keravuver: We understand that your Antitrust and Monopoly 
Subcommittee will begin hearings March 17 on S. 11 relative to the so-called 
good-faith defense under the Robinson-Patman Antiprice Discrimination Act. 

On December 19, 1957, the board of directors of the Connecticut Chamber 
of Commerce adopted the following declaration of policy on this subject: “ ‘Good 
faith’ meeting of a competitor’s prices should continue to be an absolute de- 
fense to a charge of violation of the price discrimination provisions of the 
Robinson-Patman Act.” 

S. 11 would take away a seller’s right to meet in good faith a competitor’s 
lower price in any situation where “* * * the effect of the discrimination may 
be substantially to lessen competition or tend to create a monopoly in any line 
of commerce, in any section of the country * * *.” 
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The Connecticut chamber believes that the addition of this qualification 
would render the “good faith” defense practically meaningless because of the 
interpretation which the U.S. Supreme Court has already given to these quali- 
fying words. The area of prohibition contained in this proposed change is vast 
and the boundaries uncertain. 

The inevitable result, we feel, would be to so hamstring the ability of sellers 
to defend again price attacks without changing their entire price structures 
that price flexibility and adjustment in our economy would be severely jm. 
paired. The ability of a seller, who desires to meet such price competition, 
to determine the relatively limited area not within the prohibition would be 
exceedingly difficult, if at all possible, and would ultimately tend to bring about 
rigid uniformity of price structures. 

Despite the bill’s stated purpose, we do not feel that it would be at all helpful 
to small businesses. Quite to the contrary, it would render the competitive 
position of many such firms completely untenable. 

We believe further that legislation such as 8. 11 would create and foster 
local area monopolies. This result would be particularly damaging to the 
Connecticut economy with its significant concentration in manufacturing for 
national markets. 

In summary we feel that effect of S. 11 would be to lessen competitive forces 
rather than to strengthen them, and thus would be a disservice to our entire 
economy, producers and consumers alike. 

We urge that your subcommittee reject this bill and ask that our letter of 
opposition be entered in the records of your subcommittee. 

Sincerely yours, 
WALLACE FE. CAMPBELL, 
Chairman of the Board. 


CLEMENTE Bros., INc., 


Troy, N.Y., April 10, 1959. 
Senator Estes KEravuver, 


Chairman, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


Dear Str: Reference is made to bills S. 11 and S. 138, on which the Senate 
Antitrust and Monopoly Subcommittee will hold hearings. 

It is our contention that S. 11 would eliminate trust competition. If our 
economy is to be truly competitive, a businessman must have the right to meet in 
good faith the lower price of a competitor. Restricting this right, as S. 11 pro- 
poses to do, would be incompatible with the preservation of our competitive 
economy. This would be another step in the inflation spiral. 

As a consequence of these increased prices, business activities would diminish 
severely. 

It is requested that all possible efforts be made to defeat the passage of these 
bills. 
Very truly yours, 
CARMINE S. CLEMENTE, 
Treasurer. 


CONSUMERS WIREBOUND Box Co., 
Waynesboro, Miss., March 28, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR KEFAUVER: I am writing you in reference to Senate bill 11. 

It is my understanding this bill is designated to destroy the effectiveness of 
the good faith defense in Robinson-Patman Act price discrimination cases. 

To the best of our understanding it will be very detrimental to the small in- 
dustries in meeting competition within various areas due to location so will be 
very harmful particularly in the wood industry. Anything that can be done to 
keep it from passing should be done. 

Very truly yours, 


Davip S. Stmupson, President. 
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CONSOLIDATED F'oops Corp., 


i Chicago, Ill., April 8, 1959. 
Hon. Estes KEFAUVER, 


Senate Office Building, 
Washington, D.C. 


Dear Estes: In reading my latest Washington Newsletter, note that you have 
authored a new bill, 8. 11, aimed at unfair price competition. 

I understand that hearings are now in progress on this proposed legislation 
pefore your Antitrust and Monopoly Subcommittee. 

It is gratifying to see that you are deeply concerned with this problem, and 
that your committee is giving it earnest consideration. 

As you know, I have been on the firing line for 25 years in an industry which is 
regarded generally as being the most competitive in the Nation. 

Over this period, have had an opportunity to see all types of price discrimina- 
tion and unfair competition in the wholesaling, processing and retailing phases 
of the food industry. 

As a result, am sensitive indeed to this problem and conscious that the Robin- 
son-Patman Act does not always provide a proper solution. 

Nevertheless, I feel that the right of the businessman to meet in good faith 
the lower price of a specific competitor, is fundamental in the preservation of 
our free enterprise system. 

If a competitor of ours elects to drop the price of canned peaches in a market 
that is essential to us, it is vitally important for use to have the right to meet 
this threat to our distribution without antomatically reducing our prices 
elsewhere. 

It is my experience that the benefits thereby gained from preserving this basic 
prerogative far outweigh any advantage that might come curbing it, for the com- 
petitive forces it brings into play result inevitably in improving products and 
lowering the consumer costs. 

There is no doubt that this right is being abused daily in spite of existing anti- 
trust laws and I know that these injustices trouble you; but I do not feel that 
the solution to the problem lies in prohibiting businessmen from taking the action 
described above when it is necessary. 

The implications of S. 11 are far-reaching and, among other things, there is a 
possibility that it would even interfere with the ability of manufacturers to absorb 
freight costs where necessary to be competitive in distant markets, thus hamper- 
ing industrial development. 

It is comforting to know that your committee is pondering this knotty problem 
and I feel that your impartial consideration of the testimony presented at your 
hearings will result in a constructive solution for everyone concerned—one that 
will enable us to maintain freedom of trade and at the same time perfect exist- 
ing controls on wrong trade practices. 

Feel that I can be candid with you on this matter, Estes, and know you will 
understand that these comments are made in the spirit of helpfulness. 

With kindest regards. 

Sincerely yours, 


NATE. 


CONTINENTAL BAKING Co., INCc., 


Denver, Colo., March 12, 1959. 
Hon. Gorpon ALLOoTT, : 


U.S. Senate, 
Washington, D.C. 


Deak Six: I am writing you to register my opposition to Senate bill 11, which 
was introduced in the U.S. Senate on January 9, 1959. This bill would amend 
the Clayton Act as amended by the Robinson-Patman Act, by restricting com- 
petitive pricing when the effect may be “to lessen competition or tend to create 
a monopoly * * *”. 

Iam the manager of a bakery in Denver, Colo., which employs 400 local people. 
We are in competition with national, regional, and local bakeries, both wholesale 
and retail. 

By the very nature of our business, we are local in character. The perish- 
ability of bakery products and the distribution system used in selling those 
products limit the area that a bakery can serve, whether that bakery be a mem- 
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ber of a national chain of bakeries or a local independently owned bakery 
There are some bakeries, however, that sell their products across State lines, 
and there are others that sell their products wholly within a State. 

The effect of Senate bill 11 would be to make it difficult, or even impossible 
for a bakery which is selling its products in interstate commerce to adjust prices 
to meet different local conditions. Those bakeries which do not sell their prog. 
acts in interstate commerce can offer lower prices and grant discounts without 
worrying about violating the Robinson-Patman Act. Probably the only way the 
baker selling his products in interstate commerce could meet such lower prices of 
discounts of his intrastate competitor would be to drop prices on an areawide 
basis. This could set off a chain of events that ultimately would be ruinous to 
small, local concerns. Furthermore, it could destroy the local nature of the 
baking industry. 

It is my opinion that the effect of Senate bill 11 would be to severely limit 
price competition in all industries where sales are made across State lines, 
This would result in further inflation on a national scale, at a time when 
inflation is our most serious economic problem. 

I urge that you give Senate bill 11 your close attention, and do all you can 
to defeat the measure. I believe that it is important to Colorado and to the 
country that it does not become a law. 

Yours respecfully, 


D. W. Murray, Manager. 


CONTINENTAL BAKING Co., INC., 


Memphis, Tenn., March 9, 1959. 
Hon. Estes KEFAUVER, 


U.S. Senate, 
Washington, D.C. 


Dear Sir: I wish to register my opposition to Senate bill 11, which was intro- 
duced ‘in the U.S. Senate on January 9, 1959. This bill would amend the 
Clayton Act as amended by the Robinson-Patman Act, by restricting competitive 
pricing when the effect may be “to lessen competition or tend to create a 
monopoly * * *,” 

I am the manager of a bakery in Memphis, Tenn., which employs 500 local 
people. We are in competition with national, regional, and local bakeries, both 
wholesale and retail. 

By the very nature of our business, we are local in character. The perish- 
ability of bakery products and the distribution system used in selling those 
products limit the area that a bakery can serve, whether that bakery be a 
member of a national chain of bakeries, or a local independently owned bakery. 
There are some bakeries, however, that sell their products across State lines, 
and there are others that sell their products wholly within a State. 

The effect of Senate bill 11 would be to make it difficult, or even impossible, 
for a bakery which is selling its products in interstate commerce to adjust prices 
to meet different local conditions. Those bakeries which do not sell their products 
in interstate commerce can offer lower prices and grant discounts without 
worrying about violating the Robinson-Patman Act. Probably the only way 
the baker selling his products in interstate commerce could meet such lower 
prices or discounts of his intrastate competitor would be to drop prices on an 
areawide basis. This could set off a chain of events that ultimately would be 
ruinous to small, local concerns. Furthermore, it could destroy the local nature 
of the baking industry. 

It is my opinion that the effect of Senate bill 11 would be to severely limit 
price competition in all industries where sales are made across State lines. This 
would result in further inflation on a national scale, at a time when inflation 
is our most serious economic problem. 

I urge that you give Senate bill 11 your close attention, and do all you can 
to defeat the measure. I believe that it is important to Tennessee and to the 
country that it does not become a law. 

Yours respectfully, 


H. A. Humsrecut, Manager. 
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CooripGe, Ariz., March 17, 1959. 
Senator Estes KEFAUVER, 
genate Office Building, Washington, D.C.: 

On behalf of the board of directors and membership of the Coolidge Chamber 
of Commerce, Coolidge, Ariz., I wish to reexpress our determined opposition to 
House and Senate bills No. 11. 

BEN ARNOLD, Legislative Committee. 


VERNAL, UTAH, March 13, 1959. 
Senator Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Washington, D.C.: 


Please use your influence to kill Senate bill 11 in committee. We must pro- 
tect our free enterprise system from this type of control and other controls 
which would follow if passed. 

GLENN H. Cooper, City Councilman. 


COOPERATIVE GRANGE LEAGUE FEDERATION EXCHANGE, INC., 
Ithaca, N.Y., March 7, 1959. 
Hon. JAMES O. EASTLAND, 
Senate Office Building, 
Washington, D.C. 


DeaR SENATOR EASTLAND: I should like to draw your special attention to 
the enclosed copy of a letter to Senator Kefauver which expresses our oppo- 
sition to the proposed legislation known as S. 11. 

I have asked Senator Kefauver to make this letter a part of the official record 
of the hearings to be conducted by the Senate Antitrust and Monopoly Sub- 
committee. 

With kind regards, I am 

Sincerely, 
WARREN A. RANNEY 
(For Cooperative G.L.F. Exchange, Inc.) 


COOPERATIVE G.L.F.. EXCHANGE, INC., 


Ithuca, N.Y., March 7, 1959. 
Hon. Estes KEFAUVER, 


Senate Office Building, Washington, D.C. 


Dear SENATOR KEFAUVER: On behalf of this farmers’ cooperative association 
I wish to go on record as opposed to Senate bill 11, and further, we respectfully 
request that this letter be made a part of the official record of the Senate Anti- 
trust and Monopoly Subcommittee hearings, which I understand are scheduled to 
begin March 17. 

This association, generally known as G.L.F., has been serving the business in- 
terests of farmers in New York State, New Jersey and the northern tier counties 
of Pennsylvania since 1920. It is owned by 114,000 member-stockholders who are 
farmers located in this area. These farmers and hundreds of other farmers 
who are not stockholders use G.L.F., both for purchasing millions of dollars’ 
worth of farm production supplies and for marketing millions of dollars’ worth 
of their farm products, to make their own farming operations more productive 
and profitable. 

A farmers’ cooperative cannot be truly effective for its members and other 
farmers unless it is free to compete in the marketplace. Freedom to compete in 
our economy is the only justification for cooperatives. Otherwise, cooperatives, 
such as G.L.F., established by farmers to improve their economic well-being 
and bargaining power, cannot perform effectively. 

Bills such as 8S. 11 are designed to impair this basic freedom. 

Not only do farmers and their cooperatives understand these implications, but 
also let us not forget that the general farm organizations—the National Grange 
and the American Farm Bureau Federation—have been alert to the impairments 
and abridgements of freedom to compete which S. 11 threatens to impose on the 
national economy. 
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For example, here is what the American Farm Bureau Federation has said 
in opposition to such proposed legislation: “. . . a substantial obstacle to pri 
reductions would be created. Consumers, including farmers, would be the chiet 
sufferers. Thus, although some competitors might be benefited by this develo 
ment, this benefit would be purchased at a price, and the price would be paid b 
consumers.” r 

And, likewise, here is what the National Grange has said in opposition to this 
kind of proposed legislation: “. . . The determinations of fact and law which 
would have to be made as to whether the meeting of a competitor’s price might 
tend to substantially lessen competition or tend to create a monopoly in any line 
of commerce, in any section of the country, could never be made with any degree 
of certainty and would completely overwhelm a small-businessman or an agricul. 
tural cooperative. We believe the effect, therefore, of the bill would be to destroy 
competition rather than protect competition, and to promote rather than prevent 
monopoly. .. .” : 

In view of the highly controversial nature of the issue embodied in S. 11, ana 
because we desire our views to be understood by other interested persons T am 
taking the liberty of sending copies of this letter to the men who represent the 
three States in which we operate, and to Senator Dirksen, and others. 

Respectfully submitted. 

WARREN A. RANNEY 
(For Cooperative G.L.F. Exchange, Inc.), 


THE COOPERATIVE LEAGUE OF THE USA, 


Washington, D.C., March 8, 19! 
Hon. Estes KEFAUVER, ig 


USB. Senate, 
Washington, D.C. 


DEAR SENATOR KEFAUVER: We understand hearings on 8.11 are scheduled 
before the Judiciary subcommittee March 17. After many years of deliberating 
on the bill, we find it difficult to understand why more hearings are necessary 
and choose this means of again expressing our wholehearted support for the 
bill. We could add nothing new to the arguments we have made time and 
again before the committees of Congress dealing with this important legislation. 
We feel we would only be helping delay the process of getting the bill adopted 
should we appear once again. You have been such a stalwart champion of this 
bill and of the interests of a free economy that we expect you may feel the 
same way. 

At the same time, we want it clearly understood that the legislation tightening 
the loophole in the antitrust laws opened by the Supreme Court decision in the 
Standard Oil (Ind.) case is needed more today than it was the day we started 
fighting for it. We believe the record is full of instances where price discrimina- 
tions have been defended by the thinly veiled defense that they were done 
“in good faith” to meet a competitor’s lower price. 

Fortunately, a Federal Trade Commission examiner in the recent Pure Oil 
ease rejected the company’s claim it acted “in good faith.” ‘The record estab- 
lishes the contrary,” the examiner held. Pure Oil had triggered a price war in 
ene Ala., which had resulted in independents’ losing 25 percent of their 

usiness. 

The annual report of the Federal Trade Commission covering fiscal 1958 
indicates the greatest number of anti-trust cases brought during the year 
attacked illegal discrimination in prices and promotional allowances and 
services. Outlawed by the Robinson-Patman amendment to the Clayton Aet, 
these discriminations accounted for 61 complaints and 39 orders during the year. 
We are sure these were only a small percentage of the total violations. 

FTC is ill-equipped to do the job we expect of a “business watchdog.” A sum- 
mary of FTC’s 1958 report says in part, “A valid conclusion to be drawn * * * 
is that the Commission recognizes that its mandatory processes alone are hard 
put to halt unfair competition in an economy as vast as ours—whose advertising 
bill alone is about $11 billion. For a staff of 738, the sheer volume of formal 
actions needed to stop all significant violations of the law poses an awesome 
task.” The “good faith” provision often makes it tougher for the FTC to 
process a case. It needs a sharper tool to gouge the monopoly builders. 

FTC has promised to take a deep look into the pricing practices of the food 
industry. We hope they do and we hope they expose some of the pricing pres- 
sures which are making it difficult for the small businessmen to compete. We 
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urge that your committee use whatever influence it can to see that FTC makes 
a thorough study. We believe an honest, forthright investigation will show the 
need for S. 11 is extremely important. 

We hope the committee will report out the bill quickly and speed it through 
the Senate. Co-ops and other small businessmen, completely aware of the 
facts, know of the great need for such legislation without the “if’s” and “but’s” 
some well-meaning spokesmen want incorporated. We believe the bill should be 
ponest and straightforward and without hampering amendments. 


WALLACE J. CAMPBELL, 
Director of Washington O fice. 


BETHESDA, Mp., March 23, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
Senate Office Building, 
Washington, D.C. 
Deak Sir: I would like to express opposition to the principles contained in 
Senate bill 11. 
The right of a businessman to meet in good faith the lower price of a com- 
petitor should be inherent in our free competitive system. 
Sincerely yours, 
RicHARD L. Counts. 


NASHVILLE, TENN., April 6, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate Office Building, 
Washington, D.C. 

DeaR SENATOR KeEFAUVER: I request that you seriously consider Senate bill 
§. 11, which amends the Robinson-Patman Act, and its effect on American in- 
dustry. This bill provides a direct encroachment upon the rights of individuals 
as does any price fixation measure, and is basically a step toward dictatorship. 

Sincerely yours, 
JAMES H. CORNWELL, 


; Et Dorapo, ArK., March 10, 1959. 
Senator Estes KEFAUVER, OF TENNESSEE, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C. 

Dear SENATOR KEFAUVER: In your position of leadership in the Senate, I 
know that you are endeavoring to support and sponsor measures of the greatest 
benefit to the general welfare of our Nation according to your honest judgment 
of the issues involved. I also know that men, equally sincere, and with the same 
objectives, can find themselves on opposite sides of the fence on an issue. 

In this connection, and after considerable study of the practical aspects of 
bills S. 11 and H.R. 11, I wish to go on record as opposing this bill. I base this 
decision on my firsthand knowledge over a 30-year period of competition as 
faced by both the small businessman and the large. 

I sincerely believe that S. 11 would eliminate true competition and help to 
create area monopolies. In my opinion, it would also take away from small 
business one of its most effective means of becoming larger—that of meeting, in 
a limited way, competition from stronger firms which can afford to offer price 
concessions over a wide area. And, it appears to me, that it also would hamper 
a company in attempting to protect legitimate customer relationships possibly 
built up over a long period of time at considerable expense, and the customer 
would become the eventual loser. 

Therefore, it seems to me that S. 188 and H.R. 1188 would more truly accom- 
plish our common objective of guaranteeing a vigorous and free competitive sys- 
tem for the good of all. 

I submit the considered recommendation that S. 11 be rejected and S. 188 
be supported. 

Sincerely yours, 
W. Epwin Cox. 


39738—59——_40 
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CREAMCREST DAIRY PRopucts, 
Oakland, Calif., April 21, 1959, 
Senator Estes KEFAUVER, 
Chairman of the Subcommittee, Senate Bill 11, 
U.S. Senate, Washington, D.C. 


HONORABLE Sir: We independent dairies urgently solicit your support of Sep. 
ate bill 11, the equality of opportunity bill. 

Our Nation has been built by the precepts which are an integral part of this 
bill. It is your privilege and responsibility, as well as mine, to strengthen anq 
keep these strong. 

Respectfully, 


Louis G. FILIPPIntI, 
Secretary-Treasurer and General Manager, 


ALBUQUERQUE, N. MEx., April 14, 1959, 
Senator Estes KEFrAvUvER, 
Chairman, Antitrust and Monopoly Subcommittee of the Committee on the 
Judiciary, U.S. Senate, Washington, D.C. 


Deak SENATOR KEFAUVER: We strongly urge passage of S. 11, the equality of 
opportunity bill, to prevent continued unfair and unrealistic price discrimination, 
We appreciate your continued efforts on behalf of small business and the con- 
suming public. 

STEVE VIDAL, Jr., 
Vice-President, Creamland Dairies, Ino, 


CREAM Top CREAMERY, 
Louisville, Ky., April 17, 1959. 
Senator Estes KEFravver, 
Senate Office Building, 
Washington, D.O. 


Deak Sie: It was a privilege and a pleasure to hear your pertinent remarks 
before N.I.D.A. April 14. S. 11, the Equality of Opportunity bill, is certainly 
a positive step toward the elimination of price discrimination and you can rest 
assured that I have already spoken with Senators John §. Cooper, Thruston B, 
Morton and Representative Frank S. Burke concerning this bill. 

Unfortunately most small businessmen, like myself, feel an overwhelming 
need and desire to cry out in protest against this economic war that is being 
waged on the homefront, but ours is a voice crying in the wilderness of large 
business monopoly. 

I will continue to urge my fellow businessmen to contact their Representatives 
in Congress and to support men of your outstanding courage and ability who 
are leading this unpopular, yet necessary crusade for small business. 

Sincerely, 
M. A. WILLINGER. 

P.S. I would be pleased to receive a copy of your prepared speech and look 
forward to receiving same. 


KrrKwoop, Mo., March 11, 1959. 
Re S. 11 and H.R. 11. 
Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, 
Washington, D.C. 

My Dear Senator Keravver: The two subject bills have recently been rein- 
troduced for Senate consideration. 

I have been studying material concerning the Robinson-Patman Act, the 
Supreme Court’s declaration in 1951 on the “good faith” decisions, and the provi- 
sions of S. 11 and H.R. 11. 

It is my belief that these two subject bills would eliminate the ability of sup 
pliers to meet the price-cutting competition of others who have local cost advan- 
tages, or who utilize price-cutting techniques to raid key accounts of other sup 
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ers. The purpose of the antitrust law is to preserve competition, not to 
destroy it. However, this proposed amendment would eliminate the supplier’s 
ability to meet prices on individual accounts and hinder, rather than preserve, 
fair competition. ; 

Antitrust laws in themselves are basically fair and reasonable. However, to 
attempt to control prices on a unilateral basis destroys the concept of com- 
petition which has brought us the living standards we enjoy today. 

I will appreciate you making this letter a part of the official record of sub- 
committee hearings and giving it careful thought in your consideration of these 
two subject bills. 


Sincerely, : 
J. CRESCE. 
Curtiss CANDY Co., 
Chicago, 1ll., March 238, 1959. 
Re 8. 11. 


Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, 

Washington, D.C. 

My Dear SENATOR KEFAUVER: It is our understanding that hearings on S. 11 
are currently being held by the Senate Antitrust and Monopoly Subcommittee. 
We would like to express our views concerning this and have our letter made 
part of the official record of the subcommittee hearings. 

Generally speaking, the summary of this matter set forth by the Chamber of 
Commerce of the United States in its special report dated March 3, 1959, ade 
quately sets forth our reasons for opposing the passage of these bills. 

More specifically, however, we wish to point out the practical difficulties which 
would be encountered by the confectionery industry and, indeed, by all except 
those few whose customers are limited to industrial giants, if S. 11 were enacted. 

Because this industry can be entered into by anyone having a stove, a pot, and 
some sugar, competition among manufacturing confectioners and their dis- 
tributors is extremely active. As a consequence, it is extremely difficult to 
properly administer a pricing structure in the face of some 50,000 competitors, 
each of which has its own promotional offers and discounts. The controlled 
flexibility required to enable salesmen to meet competition, and thus make sales, 
is extremely difficult at best. Nevertheless, this company and its more sub- 
stantial and responsible competitors have attempted to establish procedures 
which will guarantee compliance with the Robinson-Patman Act, as now written, 
and provide documentary evidence of such compliance for use in the event par- 
ticular activities are subsequently questioned. 

To superimpose a further question for solution by the salesman in regard to 
effect on competition would, in our considered opinion, either lead to an utter 
disregard of and contempt for the law (such as we had during prohibition 
days) or would be the equivalent of eliminating competition among sellers, to 
the obvious detriment of the general consuming public. The normal salesman is 
not equipped to make a decision in regard to effect on competition (except in 
those rare industries whose customers number a dozen or less) and cannot be 
adequately instructed and kept informed at all times. Thus, to insure com- 
pliance with S. 11, one would have to cease meeting competition. 

Candy bars and related items are sold at nearly all retail outlets, whether 
chain, co-op, vending machine, so-called Ma and Pa store, or other. A growing 
number of manufacturers of nationally advertised products flatly prohibit sales 
to small stores because of the disproportionate cost of any given dollar volume 
of sales to them as compared to sales to supermarts. It would appear quite 
possible that an unintended result of S. 11 would be to accelerate this trend, as 
meeting competition in sales to a few large customers obviously could be more 
readily appraised. And we should think that this would be especially true in 
the case of the Ma and Pa stores, whose individual purchases are frequently 
on the $1 to $3 level. 

We strongly urge that S. 11 not be passed. 

Yours very truly, 


W. D. McFar3anp, Secretary. 
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Custom BuILT LuBRICANTS Co., 
Kansds City, Mo., March 16, 1959. 
Senator Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Deak Str: We wish to oppose the changes as recommended in Senate bill 1) 
in relation to the Robinson-Patman Act. 

If enacted, this bill would virtually destroy the “good faith defense” which 
now protects a businessman when meeting a competitor’s lower price. 

In effect, this bill would tell the Federal Government to place a protective 
arm around the lower price seller and say that no competitor may meet the price 
or the competition of this seller unless such competitor first destroys his entire 
price structure by quoting a new and lower price to everyone to whom he sells, 

Therefore, we oppose the amendment as it now reads. 

Yours truly, 


TuHos. F. CRoskey, President. 


DANAHO REFINING Co., 
Houston, Tew., April 10, 1959. 
Senator KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


Deak SENATOR: I am a little confused in statement by H. G. Vesper, Standard 
Oil Co. of California, Western Operations, Inc., president, as per the following 
excerpt from “The Oil Daily,” Thursday, April 9, 1959: 

“Vesper warned that enactment of U.S. Senate bill 11, which he termed the 
‘so-called anti-good-faith bill,’ would have far-reaching consequences. ‘If it 
became law,’ he said, ‘any businessman—not simply oil suppliers—would risk 
serious violation any time he met a competitor’s offer to a customer without 
reducing his price to all customers and every time he met a competitor's price 
in a small area without cutting his price in a wide area.’” 

This statement, obviously in opposition to S. 11, appears to me very mislead- 
ing and in fact, if my understanding of S. 11 is correct, it would be a protec- 
tion to competition as the necessity to reduce price to all customers would most 
certainly apply to all and, therefore, any offer by a competitor of lower price 
to a customer could not be limited to a single customer or small area any more 
than the meeting of such lower price by others and therefore, in my humble 
opinion, eompetition on an equitable competitive basis would be assured. 

Small nonintegrated business is today at the mercy of larger well financed or 
integrated companies who can by the simple expedient of using financial strength 
or profits from other segments of their integration control or eliminate competi- 
tion by reducing prices to below cost until any selected competitor can be forced 
to sell out or get out. 

As long as such conditions exist our so-called free enterprise system, or op- 
portunity to engage in business on an equitable competitive basis is in jeopardy 
if not nonexistant. 

The passage of S. 11 or any other legislation to restore equitable competi- 
tion is most certainly needed. 

Sincerely yours, 
D. W. Hovey. 


ATLANTA, Ga, 
Hon. Estes KEFAUVER, 


Senate Office Building, Washington, D.C.: 


Atlanta Freight Bureau offers vehement opposition to passage of Senate bill 
S. 11 amending so-called Robinson-Patman Act. Think intent of bill is contrary 
to sound business principles and will further curtail individual business rights 
and privileges. Original: Kefauver; copies: Dirksen, Talmadge, Russell. 


C. B. CULPEPPER, 
General Manager, Atlanta Freight Bureau. 
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COLLINGSVILLE, ItL., March 16, 1959. 
Re 8. 11 and H.R. 11. 
Hon. Estes KEFAvUvER, 
Ohairman, Senate Antitrust and Monopoly Subcommittee, 
senate Office Building, 
Washington, D.C. 

Deak SENATOR Kerauver: Bills S. 11 and H.R. 11 have recently been intro- 
duced for consideration. 

If these bills become law it is my opinion that we are doing American in- 
dustry and the public a disservice. Anytime we shelter any segment of our 
economy from competition we are eliminating the incentive of the manufac- 
turer to reduce his costs or to improve his services. At the same time we have 
removed from the consumer the grasp he needs to demand improved quality 
or reduced cost. All of this leads us just one step closer to complete Govern- 
ment control. I’m sure neither you nor I want this. 

I request you make this letter a part of the official record of the subcommittee 
and urge you to use your influence to defeat S. 11 and H.R. 11. 

I am sending copies of this letter to Senators Douglas and Dirksen and urg- 
ing them to work for defeat of S. 11 and H.R. 11. 

Yours truly, 
T. W. DALTON. 


DEBARDELEBEN COAL CoRP., 
Birmingham, Ala., March 27, 1959. 
Hon. James O. EASTLAND, 
Chairman, Committee on the Judiciary, 
Senate Office Building, 
Washington, D.C. 

My Dear Senator: We earnestly object to S. 11, question of pricing, intro- 
duced January 9, and refered to the Committee on the Judiciary. 

And, as the executive secretary of our American Coke & Coal Chemicals 
Institute has stated to Senator Kefauver of the subcommittee, even two Govern- 
ment agencies, the Antitrust Division of the Department of Justice and the 
Federal Trade Commission, oppose each other on this bill. 

We respectfully request and urge that your committee report S. 11 unfavorably. 

Sincerely, 
A. W. Voetie, Vice President. 


DEBLo!Is OIL Co., 
Pawtucket, R.I., Mareh 16, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR KeraAuver: I am very much concerned and wish to go on record 
opposing bill, S. 11, on which, I understand, hearings will start before the U.S. 
Senate committee on March 17, 1959. 

There are hundreds of people in the petroleum business in Rhode Island. This 
bill will seriously handicap all in our line of business and particularly any 
company such as my own which has the status of jobbers and distributors. 

The bill would make it illegal for a company to give price cuts to any cus- 
tomer unless it grants identical price adjustments to all its customers. 

This proposed amendment, Robinson-Patman Act, would eliminate the so- 
called good-faith competition entirely. 

I earnestly ask that you oppose this measure. 

Very cordially yours, 
ARTHUR J. DEBLOIS. 
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DELAWARE STATE CHAMBER OF COMMERCE, INc., 
Wilmington, March 18, 1959, 
Re §. 11. 
Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


Deak Senator: Please be advised we opposed the passage of this bill because 
we feel that good faith meeting of a competitor’s prices should continue to be an 
absolute defense to a charge of violation of the price discrimination provisions 
of the Robinson-Patman Act. 

We believe that freedom to meet competition is basic to our competitive society 
and is a fundamental right in our free market economy. 

We believe that the small independent units in our distribution system woul@ 
be harmed rather than helped by this bill, and it would not accomplish its ip- 
tended benefits but would restrict their competitive ability. 

We, therefore, place ourselves on record reiterating our position in opposition 
to the passage of this and its companion bill in the House. 

Very truly yours, 
GERRISH GASSAWAY, Executive Vice President. 


DENISON ASSOCIATES, INC., 
Indianapolis, Ind., March 12, 1959. 
Re §S. 11 and H.R. 11. 


Senator Estes KEFAUVER, 
U.S. Senate, 
Washington, D.C. 

Deak SENATOR: We are petroleum jobbers and want if possible to continue to 
own and operate our business, but to do so, we must be able to meet competition 
in good faith, if we are to hold and to build our business. 

As a practical matter, your bill, without the “good faith” clause as a complete 
defense in meeting competitive prices, completely nullifies our defense of such 
actions. 

We urge that you take the dangerous guess-work out of the bill and let large 
and small business justify their actions by showing they have acted in “good 
faith” in meeting competitive prices. While you say that in effect—this is the 
intent of your bill—then if so, let’s make it matter of record that “Good Faith” 
is a complete defense. 

Your earnest consideration of this change is respectfully requested. 

Yours truly, 
Ceci V. PRATHER. 


J. E. Ditwortu Co., 
Memphis, Tenn., March 30, 1959. 
Senator Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, Senate Office Building, 
Washington, D.C. 


DEAR SENATOR KEFAUVER: It seems like I am always writing you in disagree- 
ment with the bills you present to the Senate. It is my understanding that 
you are now proposing to have Congress pass a law (S. 11) which will make 
us subject to complaint where we meet competitive pricing and leave us no 
defense grounds for our action. 

It is hard enough to make a profit today without fighting the Government as 
well as our competitors. The Dilworth Co. operates in an area of within 250 
miles of Memphis. Competitive conditions are different in the Birmingham area 
from the Jackson, Miss., area, the Memphis area or the Little Rock area. 

As I understand your bill, it will now be necessary for us to quote the same 
price in all areas or be defenseless in the event a complaint was made against 
us. 

This would mean in effect the necessity of our going out of business except 
in one small locality. Is that the effect you are seeking? 

Sincerely, 
WALKER L. WELLForRD, Jr. 
Chairman of the Board. 
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GTATEMENT OF JOHN Davis, PRESIDENT, Dixte CULVERT MANUFACTURING Co., 
LitTLE Rock, ARK. 


Mr. Chairman and members of the Antitrust and Monopoly Subcommittee, 
my name is John Davis from Little Rock, Ark.; I am president of the Dixie 
Culvert Manufacturing Co. of Little Rock, a small manufacturing plant special- 
izing in making metal culverts, fabricated piping, welded tanks, septic tanks 
and storage tanks of all kinds for our immediate trade territory. 

My plant is a family affair, and has been for generations, and I expect to 
hand it down to my sons, one of which has recently finished college and is now 
actively connected with the business. 

Due to an emergency operation in my immediate family, I was unable to 
appear before the committee on Friday, March 20, 1959, in person, and through 
the indulgence of the committee was permitted this opportunity of presenting 
my testimony in writing in opposition to S. 11 as I, a small manufacturer, am 
able at the present time, to analyze the effects it will have on my business if 
it becomes a Federal law. 

In the first instance, my business is of course, like most others, highly com- 
petitive, and in our, area a number of smaller similar manufacturers have 
sprung up in the past few years and are prefabricating and manufacturing 
like products on a comparable price basis. And up to now all are apparently 
making a living, at least staying in business. But, there are also large outside 
manufacturers who come in and sell their products here and who, for reasons 
pest known to themselves, sometimes are very tough competition, and when 
we smaller people fail to meet their prices, under present laws, then we do not 
get the business or any share of it. This means we will be out of business en- 
tirely before long. 

If we understand the provisions proposed in §S. 11, they would eliminate 

faith meeting of competition as a defense against a charge of price dis- 
crimination by adding the clause, “that unless the evidence affirmatively shows 
the discrimination is to lessen competition or create a monopoly.” If so, we 
business men will never know where we stand with the Federal Government. 
We should continue to have the right to meet competition when a big fellow 
enters our territory and sells below our price, which is based on the prevailing 
loeal costs of our products. 

We have been able, so far, to stay in business on small profits without too 
much Government control, and we have not and never will willfully or other- 
wise violate any Federal or State law; Robinson-Patman Act or Clayton Act, 
and we beg and pray legislation, if needed, that clearly spell out their intent 
in language we can understand, especially when we are trying to stay in 
business on the age-old competitive basis. 

The declaration of purpose and policy of S. 11 sounds good, and probably 
that is all that is needed at this time, as there are laws already in force to 
take care of big monopolies. Then why enact additional laws to take care of 
a segment of people in this country who claim they want competition but 
actually want to leave out prices except what they want to put on their own 
products? This bill will in my opinion make “fair trade” the trademark of its 
sponsors and sets up a trend in that direction that every big monopoly wants 
and will cause the consumer to ultimately pay “fair trade” prices controlled 
by the Government, which the poor man on the paying and losing end will be 
the victim. 

From the complicated wording and vagueness of the provisions of this S. 11 
bill, there is only one conclusion the little man can draw from this, and that 
is, it is strictly an anticompetitive and anticonsumer measure, worded in such 
a manner that it would take a corps of lawyers for a small manufacturer to 
keep up with and in the long run, wipe out the little man and his business by 
setting up a consumer pricing system based on a certain percent profit. This 
is strictly in violation or contrary to the basic free American enterprise system. 

It is my sincere conviction that small American industry should wake up to 
the dangers being proposed by certain elements who would attempt to destroy 
our free competitive system by insisting on our good lawmakers passing legis- 
lation for class benefit. 

Your kind consideration for permitting me the opportunity of writing my 
opposition to S. 11 is most appreciated. 
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THe Dotese CoMPANY, 
Oklahoma City, Okla., April 10, 1959, 
SENATOR Estes KEFAUVER, 
U.S. Senate, 
Washington, D.C. 


Dear SENATOR Kerauver: With the hearings on Senate bill 11, against good. 
faith competition, now underway, we should like to sincerely and emphatically 
express our protests to the passage of this bill based on the following facts ag 
they pertain to our business. 

We are manufacturers of ready-mixed concrete, crushed stone, and sand in 
the State of Oklahoma. 

The most important item from cost standpoint in the ready-mixed concrete 
industry is the cement. The cement industry requires an investment of several 
million dollars to build a plant with sufficient capacity that it can be economically 
operated so far as their production costs are concerned. AS a result, these plants 
normally cannot be located except where there are sufficient supplies of raw 
materials to meet their demands. Because of their market demands, cement 
plants of necessity serve as large a trade area as net price will permit. In our 
State there are two cement-producing plants. One of these is approximately 
90 miles from our trade area and sets the price at this point. The other plant 
must ship from approximately 175 miles away and if they are not allowed to be 
competitive in this market, could not possibly serve our trade area. As a result 
you can readily understand that you would be creating a monopoly in this trade 
area for one cement company and we would be at their mercy regardless of what 
might happen. Any act of God in the way of a natural disaster that would cloge 
the plant, a striké, a failure of the railroad delivery service or any one of the 
number of things, would either force us to shut down, or to pay a higher price 
for the cement which we need to operate our business. We sell our product ata 
fair price based on costs and cannot afford to pay more for the most expensive 
ingredient without passing this price on to the consumer. 

In the selling of our crushed stone and sand we must be allowed to meet a 
competitive price situation or we would find ourselves in the same position ag 
the cement company. The stone and sand industry is a basic industry and must 
be allowed to be competitive in its trade area in order to survive. Maximum 
production of plant facilities keep costs down. 

Low production increases costs. By serving the largest area possible on a com- 
petitive basis is the only means of maximum production. If we are not allowed 
to meet competitive price conditions in areas which we feel we can supply, our 
company will wither on the vine and die as all like companies will in other areas. 

Our country’s growth over the years has been based on free enterprise where 
those who work the hardest, the most intelligent, and the most diligent, prosper, 
We cannot believe you nor your colleagues desire a condition where the shiftless 
and lazy are protected by governmental law. Where a monopoly exists there is 
no incentive to serve or do better for customers. If this law is allowed to pass 
and become a law of our land, this condition will most certainly develop. 

We ask that this letter be made a part of the official records of your subcom- 
mittee hearings and urge reconsideration of your stand on this bill. If we are 
to continue to grow and prosper in our country, we must, above all other things, 
maintain a free competitive market for those who are willing to work for it. 

Respectfully yours, 
V. M. Carr, 
Sales Manager. 


DOoLLy MADISON DAIRIES, 
Fau Claire, Wis., February 27, 1959. 
Re S. 11, as amended : Good-faith defense. 
Hon. Lester R. JOHNSON, 
House Offce Building, 
Washington, D.C. 


Dear Mr. JOHNSON : We understand that a tentative date of March 12 has been 
set by the Antitrust and Monopoly Subcommittee for hearings on measures 
concerning good-faith defense. 

We urge your support of bill S. 11 as amended, which would eliminate the 
“good faith” defense by large chain operators when charged with acts and 
practices which result in the destruction of competition. 
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In our letter of last July to Wisconsin Senators and Congressmen we went 
into some detail explaining the practice of large dairy chain operators who go 
into a certain territory with a special pricing policy (inconsistent with the 
pricing policy in about 90 percent of its other territory) and have forced inde- 

ent competition to sell or go out of business. Indicative of the squeeze 
on smaller independent dairy companies is the fact that in Wisconsin there were 
529 dairy dealers in 1945 while the last count was down to 310. 

We, along with other dairy operators classified as small business by the 
Small Business Administration, urgently ask your support in eliminating the 
good-faith defense because of the viscous use that has been made of it by a 
large nationally operated multipleplant dairy operation. 

May we please hear from you as to any action that is taken at the March 12 
hearing. Your atention will be greatly appreciated. 

Very truly yours, 
A. E. Rost. 


Upper MONTCLAIR, N.J., March 26, 1959. 
Hon. JAMEs O. EASTLAND, 
U.S. Senate, 
Washington, D.C. 

Deak SENATOR EASTLAND: It is with considerable concern that I have followed 
the developments on §. 11, the proposed amendment of the Robinson-Patman 
Act. 

It is my sincere belief that this amendment would injure fair competition, 
lead to price rigidity and impose unreasonable burdens on both the seller and 
buyer involved. In the chemical industry, with which I am primarily concerned, 
the adverse effects would be felt by both large and small manufacturers and 
buyers, since it is essential that the seller be permitted to compete pricewise. 
Changes such as proposed in 8S. 11 would foree basic and far-reaching changes in 
normal business methods. 

I feel confident that consideration of the full implications of this amendment 
by you will result in your opposing such a restriction on fair and necessary 
business competition. 

Respectfully yours, 
JOSEPH P, DONOHUE. 


DruG, CHEMICAL & ALLIED TRADES SECTION, 
New York Boarp or TRADE, INC., 
New York, N.Y... March 10, 1959. 
Hon. James O. PastTLanp, 
U.8. Senate, 
Washington, D.C. 


DEAR SENATOR EASTLAND: The Drug, Chemical and Allied Trades Section of 
the New York Board of Trade, Inc. considers that the enactment of S. 11 to 
amend the meeting competition defense provided in section 2(b) of the Robinson- 
Patman Act would be detrimental to the normal working of competition at the 
manufacturers’ level, and further feels that this detrimental effect would be ex- 
perienced by both large and small business. Therefore, this association in 1957 
conveyed these views in writing to various Members of the U.S. Senate and 
House of Representatives. In 1958, when S. 11 was under consideration by the 
Senate Judiciary Committee, this association reaffirmed its views expressed in 
1957 with respect to this legislation. 

We now note that S. 11 has been introduced in Congress once more, and that 
it is scheduled for a hearing before the Antitrust and Monopoly Legislation 
Subcommittee of the Senate Judiciary Committee on March 17. Our views 
with respect to this legislation are identical with those which we have expressed 
in the past. Accordingly. we respectfully ask that you give them consideration. 

Yours very truly, 
RatpH A. CrarK, Chairman. 
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PHILADELPHIA, Pa., March 30, 1959, 
Hon. JAMES O. EASTLAND, 


Senate Office Building, 
Washington, D.C. 


My Dear Senator: It is my understanding that the Senate Judiciary Com- 
mittee has before it the Kefauver-Patman bill S. 11. I am writing to you ag 
chairman of this committee to voice my objection to this bill and its potentig) 
effect upon my personal income and the income of my company. 

I am a technical representative for the Naugatuck Chemical Division Uniteq 
States Rubber Co. selling industrial raw materials in the Greater Delaware 
Valley. My personal income is directly dependent upon my ability to retain and 
increase sales within my area. I am convinced that this bill, if passed, would 
add a significant handicap to my ability to be successful in my occupation. 

While it is natural for me to be concerned with my personal position it is also 
very important that your committee consider the effect of this bill on all employees 
whether they be in a salary, commission or wage category. Passage of S. 11 
would make it increasingly difficult for any company to continue to provide access 
to a standard of living consistant with each employee’s capabilities. 

Business competition today between large and small companies in the field of 
raw material supply is successfully accomplished by all. Such competition is 
governed by almost classical principles of the ability of all concerned to produce 
products at a price which will return a fair profit and still be accepted by poten- 
tial customers. Passage of S. 11 will reduce such competition to a state where 
price alone will be the major factor in acceptance or rejection. If this happens 
industrial expansion will be slowed or prevented which, in turn, will slow the 
natural growth of our economy on which we are all dependent. 

I sincerely hope that your committee will decide that this bill is not in the best 
interests of American business nor in the best interest of the average citizen who 
is both a customer of and a participant in our system of competitive free enter. 
prise. 

Very truly yours, 
ROBERT M. Duptey. 


ANNISTON, Ata., March 11, 1959. 
Hon. Estes KEravver, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR: A serious consideration of bill S. 11 leaves me doubtful as to 
its beneficial effects on our system of free enterprise. 

It seems elementary to me that, due to vastly dissimilar conditions in localities 
over Our country, distribution problems, production and labor costs, it would be 
fatal for a small businessman to be forced to reduce his prices in all areas in 
order to meet competitive prices in one small locality. Big business can do this 
because it can make up these losses in other products. Hence your intention of 
promoting the development of small business would seem to be seriously mis- 
guided, and favor big business instead. 

Many other objectionable points come to my mind as I consider this bill. I 
seriously suggest that, after the fair hearing which I know it will receive, it 
should not be given a favorable report to the full committee. 

Sincerely, 
W. B. DUNLAP. 


DURKEE-ATWOOD Co., 
Minneapolis, Minn., March 13, 1959. 
Re S. 11 and S. 138. 
Senator Estes KEFAUVER, 
Chairman, Senate Judiciary, Monopoly and Antitrust Subcommittee, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR KEFAUVER: Being subjected at all times, as are all other com- 
panies, to the question of strict compliance with the Robinson-Patman Act, we 
strongly urge you to oppose S. 11 and to support S. 138 so that we may always 
retain the right to “good faith defense” to charges of price discrimination. 
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In the absence of such a defense we are fearful that every manufacturer will 
be automatically found guilty of any charges leveled against him by the Federal 
Trade Commission under the Robinson-Patman Act. 

Very truly yours, 
DonaLp F.. Pratt, General Counsel. 


East SIDE JERSEY DAtry, INC., 
Anderson, Ind., April 14, 1959. 
Senator Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 
Deak SENATOR: We urge your support to Senate bill 11. 
Yours truly, 


H. Witser HARLow. 


STATEMENT OF EMPIRE STATE PETROLEUM ASSOCIATION, INC., IN OPPOSITION 
to S. 11 


Empire State Petroleum Association, Inc., is a trade association of approxi- 
mately 250 petroleum jobbers in New York State who are vigorously opposed to 
§. 11. These jobbers are vitally interested in this legislation. Since 1949 they 
have actively opposed the philosophy embodied in S. 11. 

Since a great deal has already been said and written on the subject of this 
anticompetitive legislation, we confine this statement to six points. They are: 

1. The Supreme Court has said that it is not concerned with the legislative 
intent of Congress as expressed in committee hearings, or in the views of the 
authors of a bill, when the language of the bill itself is clear. Further, when 
the language of a bill is doubtful, the committee report is entitled to the greatest 
weight as an indication of congressional intent; and the 1956 report of this com- 
mittee, together with the separate views in 1958 of the chairman of the sub- 
committee and sponsor of the bill, seems wholly inconsistent with the views fre- 
quently expressed by the author of the bill as to its effect. 

2. The 1951 Standard Oil decision did not change the previously generally 
held view as to the construction of subsection 2(b) of the Robinson-Patman Act. 
In fact, the Federal Trade Commission itself had expressed the same veiw up 
through 1949. More important, in the 20 years that subsection 2(b) has been on 
the statute books in its present form, the Commission has never in a single case 
sustained the defense of good faith meeting of an equally low price of a com- 
petitor. This is inconsistent with any need for a further narrowing of that 
defense. 

3. The construction the Supreme Court has already given to the language used 
in §. 11 is such that the enactment of this bill would have the effect of complete- 
ly wiping out the “meeting competition” defense. 

4. A critical misunderstanding appears to prevail in these hearings as to the 
construction the FTC and the courts have given to the phrase “where the effect 
may be substantially to lessen competition.” 

5. These hearings indicate a misunderstanding of the application of this legisla- 
tion to “freight absorption” and a misconception of what it will do to that com- 
petitive practice. 

6. This legislation has an adverse effect on small retailers and jobbers market- 
ing gasoline. 

(1) The subcommittee’s chairman, who is the sponsor of the bill, has fre- 
quently indicated to businessmen that competitive practices with which they 
were concerned would not be made unlawful by the bill. While this shows con- 
sideration for the preservation of a competitive economy, the critical determinant 
remains the wording of the legislation itself which condemns price discrimination 
“where the effect may be substantially to lessen competition.” These words have 
already been construed by the Supreme Court and have been given an un- 
ambiguous meaning. Cf. Federal Trade Commission vy. Morton Salt, 334 U.S. 37 
(1948) and Standard Oil Company (Indiana) v. Federal Trade Commission, 
340 U.S. 231 (1951). 

Under established canons of statutory construction, when legislation is clear 
on its face, the courts will not consider legislative history as indicating the intent 
of Congress. [See Schwegmann Bros. v. Calvert Distillers Corporation, 341 U.S. 
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384 (1951), where the Supreme Court interpreted the Miller-Tydings Act accord. 
ing to the language of the statute although it produced a result contrary to what 
the sponsors of the bill had expressed as its intended effect.] 

The words of a statute are to be taken according to their plain meaning un. 
less to do so produces an absurd or unreasonable result. See United States vy. 
American Trucking Association, 319 U.S. 534 (1950). Where the court does find 
a statute unclear, its primary references for determining legislative intent are 
the congressional committee reports accompanying the bill when reported out of 
committee. This committee’s report in 1956, accompanying an almost identica} 
bill (rept. 2817; 84th Cong.), indicates strongly that the purpose of the legisla. 
tion was to require adherence to a uniform price by all sellers. The separate 
views of the subcommittee’s chairman to the 1958 report of this committee are 
to the same effect. It is thus necessary that what this committee seeks to ac 
complish by this legislation be clearly stated in the bill and in language which 
does not clash with prior interpretations of the Supreme Court. 

(2) The Supreme Court’s 1951 decision in the Standard Oil Company (Indiana) 
case construed present subsection 2(b) of the Robinson-Patman Act as making 
the good faith meeting of competition a complete defense to a charge of price 
discrimination. During these hearings it has been suggested that this was a re 
versal of prior construction of the law. This is quite untrue. Historically, 
everyone, even the Federal Trade Commission, had construed subsection 2(b) 
in exactly the same manner as did the Supreme Court in the Standard of Indiang 
case. 

As early as 1942 the Federal Trade Commission staff wrote in TNEC Mono. 
graph 42: 

“The amended (Robinson-Patman) act now safeguards the right of a seller 
to discriminate in price in good faith to meet an equally low price of a com- 
petitor, but he has the burden of proof on that question. This right is guaran. 
teed by statute and could not be curtailed by any mandate or order of the Com- 
mission. * * * The right of self-defense against competitive price attacks is as 
vital in a competitive economy as the right of self-defense against personal 
attack.” 

Under date of October 12, 1948, the Federal Trade Commission formally issued 
a statement of policy with respect to pricing practices. This statement, given 
wide publicity by the Commission at the time of its release, in part declared that 
the Robinson-Patman Act “prohibits price discriminations which injure or pre 
vent competition, unless * * * the price reductions have been made in good 
faith to meet the equally low prices of competitors.” Noting that the then pend- 
ing Standard Oil case was merely to “test” the interpretation of the statute, the 
Commission added in a footnote to that statement: 

“In a case now pending before the court in the Seventh Circuit (Standard 0a 
Company v. Federal Trade Commission) , the Commission is now seeking to ascer- 
tain whether or not, where there is proof that the statutory injury to competi- 
tion resulted from a discrimination in price, this discrimination is nevertheless 
lawful if it arose by meeting competition in good faith.” 

Moreover, the Supreme Court in Standard Oil noted that “there has been wide- 
spread understanding that, under the Robinson-Patman Act, it is a complete 
defense to a charge of price discrimination for the seller to show that its price 
differential has been made in good faith to meet a lawful and equally low price 
of a competitor,” citing to the TNEC article quoted above. The Court also 
quoted in a footnote, 1949 testimony of the Department of Justice in which it 
construed the defense consistent with the Court’s 1951 decision. 

In 1951, the Department of Justice wrote the chairman of the Senate Judiciary 
Committee: 

“* * * the Department has always interpreted subsection 2(b) as permitting 
a defendant to defend conclusively against a charge of price discrimination by 
affirmatively showing that such discrimination was made in good faith to meet 
the equally low price of a competitor.” 

Again in 1956, the Department of Justice testified before this committee: 

“* * * the Department has always interpreted subsection 2(b) as permitting 
a seller to defend conclusively against a charge of price discrimination by af- 
firmatively showing that such discrimination was made in good faith to meet the 
equally low price of a competitor” (Rept. 2438, 82d Cong., p. 6). 

We point out—and it is critical to this hearing—that the present subsection 
2(b) has now been on the statute books for more than 22 years. During that 
period, it was generally considered to have the meaning attributed to it by the 
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Supreme Court in the Standard of Indiana case. Moreover, that decision has 

now been law for 8 years. Yet there is not a single formal proceeding in this 

jong history in which the Federal Trade Commission has ever sustained the 
fense. 

a Peetitying before this committee in 1956, the Assistant Attorney General in 

charge of the Antitrust Division said: 

“The effect of Standard of Indiana on price discrimination cases, despite the 
alarms of its critics, has been precisely nil. Since Standard of Indiana, the 
Commission has issued an order to cease and desist in every case reaching it, 
in which the meeting-competition defense was raised. The good-faith meeting- 
competition defense has not been successful in a single case.” 

These hearings are on a bill to narrow the scope of an existing statutory de- 
fense which has never been sustained by the Federal Trade Commission. We 
have difficulty seeing the need for restricting a defense which has thus far never 
peen successful before the Commission. 

(3) Apart from the merits or demerits of the pending legislation, it seems ap- 
propriate to point out precisely what the bill would do if it became law. The 
clear effect of the bill is to wipe out the statutory defense of “meeting competi- 
tion.” If the committee believes that this is desirable, it is better to frankly 
admit doing so and forthrightly repeal the existing proviso in subsection 2(b). 

In order to make out a prima facie case, the present statute requires the Fed- 
eral Trade Commission to show three things: 

1. That the seller has discriminated in price—which the Commission says 
is shown by evidence that the seller charged different prices to different 
buyers. 

2. That the discrimination was made in the course of interstate commerce. 

8. That the effect of the discrimination “may be substantially to lessen 
competition or tend to create a monopoly.” 

The defense of meeting competition does not come into play until the Com- 
mission has made out a prima facie case by proof of those three factors. Yet the 
pending bill would say that the meeting competition defense is unavailable 
whenever the third of these factors is present, namely, that the effect may be 
substantially to lessen competition, etc. As a practical matter, this wipes out 
the defense. If the Commission has made out a prima facie case by showing 
competitive injury, the bill would make the defense unavailable; and in the 
absence of a showing of competitive injury by the Commission, there is no occa- 
sion to invoke the defense. The bill would in effect remove the defense from 
the statute. 

The inescapable conclusion that S. 11 was artfully drafted to wholly eliminate 
the defense is shown in the fact that this very question was presented to and 
argued before the Supreme Court in the Standard Oil case. The Supreme Court 
there said : 

“It must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer’s re- 
sale level whether or not the reduction to the dealer is discriminatory.” 

The effect of this bill is most forcefully shown by the fact that it would make 
law what the Commission contended was the existing law in the Standard Oil 
ease, Of this the Supreme Court has already said: 

“The proviso in § 2(b), as interpreted by the Commission, would not be avail- 
able when there was or might be any injury to competition at a resale level. So 
interpreted, the proviso would have such little, if any, applicability as to be 
practically meaningless.” 

Since there may be a lessening of competition whenever a competitor offers 
the seller’s customer a lower price, whether or not the seller meets that lower 
price, it is inescapable that a denial of the defense of meeting competition when- 
ever there may be that lessening of competition has the effect of abolishing the 
defense completely. The draftsmen of the bill must certainly have been aware 
of that conclusion of the Supreme Court. We must now assume that if this bill 
were to become law the Supreme Court would find that the Congress had used 
these words with the meaning previously attributed to them by the Supreme 
Court. 

(4) Perhaps the most critical misunderstanding running through these hear- 
ings relates to the construction of the phrase, ‘‘where the effect may be sub- 
stantially to lessen competition.” A perusal of the hearings indicates a con- 
tinuing tendency to refer to this statutory test in terms of an actual lessening 
of competition. But the statutory test is met where there “may be” that effect. 
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The Court is faced with a wholly different responsibility in determip; 
whether there is an actual lessening of competition from its responsibility in 
determining whether there “may be” that effect. It may be said of any schoo] 
boy born in the United States that he “may be” President of the United States 
some day; but this is not to say that his mother should start selecting the gow, 
she will wear at the Inaugural Ball. 

Many people naively discuss the concept of lessening competition in terms of 
effective commercial rivalry ; they assume that there must be an actual drawip 
of blood. The Federal Trade Commission, however, has applied this statuto 
test in a purely theoretical manner. It has found the requisite statutory injury 
present where there is any substantial difference in price between competing 
customers. The committee is talking about competition in terms of “tackle” 
football; the commission administers the act in terms of “touch” football. 

In the Morton Salt case, where a carload discount of 10 cents a case available 
to 99 plus percent of the seller’s customers was held unlawful, the Supreme 
Court construed this phrase as follows: 

“After a careful consideration of this provision of the Robinson-Patman A¢t, 
we have said that ‘the statute does not require that the discriminations mug 
in fact have harmed competition but only that there is a reasonable probability 
that they “may” have such an effect.’ Here the Commission found what woulg 
appear to be obvious, that the competitive opportunities of certain merchants 
were injured when they had to pay respondent substantially more for their goods 
than their competitors had to pay.” 334 U.S. at 46-47. 

And in a recent manifestation of the Morton Salt doctrine, in Moog Industries, 
Inc. v. Federal Trade Commission, 238 F. 2d 43 (8th Cir., 1956), affirmed 355 
U.S. 411 (1958), the Court of Appeals held that the question of competitiye 
injury was a matter of “simple mathematics,” the statutory test being met if 
one buyer purchased like goods at a lesser price than a competing buyer, 
even though every customer called as a witness testified that he had not 
been injured by Moog’s price differentials. “A witness,” the Court said, “cannot 
be allowed by conclusion to deny a mathematical fact.” 

There is a tendency here to treat the phrase “may be substantially to lesgep 
competition” and “tendency toward monopoly” as being somewhat synonymous, 
They are, however, totally different. What the Commission has found may 
lessen competition; may, in fact, be the very essence of competition. 

This point was graphically illustrated some years ago by Senator John Spark- 
man in testimony before this subcommittee. An amendment was offered to 
the Kefauver bill (S.11) in 1956, which read as follows: 

“Provided, however, That nothing herein contained shall be construed to pre- 
vent a seller from meeting an equally low price of a competitor when denying 
him the right to do so may have the effect of substantially lessening compe 
tition or tending to create a monopoly.” 

This amendment would have said in effect that a seller can never meet his 
ecompetitor’s lower price unless denying him that right may lessen competition. 
It would be logical to expect. that those who say they oppose any lessening of 
competition would support such an amendment. This was not the case. 

Senator Kefauver asked Senator Sparkman to comment on that amendment, 
Senator Sparkman replied : 

“It seems to me that those who framed the proposed amendment. are seek- 
ing through it to give the impression that a seller is caught on the horns ofa 
dilemma when one of his customers is offered a lower price by a competitor. 
Whatever action the seller should take, they would have you believe, has a rea- 
sonable probability of substantially lessening competition. 

“The horns of the dilemma may be simply stated: If the seller grants a dis 
criminatory price concession to retain his customer, the effect of such dis 
crimination may be substantially to lessen competition or tend toward monopoly. 
On the other hand or ‘horn’ if you wish, should the seller be prevented from 
meeting his competitor’s equally low price, the effect of the frustration may sub 
stantially lessen competition or tend to create a monopoly. 

“Should the dilemma be accepted as valid, the only choice would be to decide 
whether substantial injury to competition resulting from a price discrimins 
tion would be more in the public interest than would be such injury when it 
stemmed from the seller’s being able to meet a competitor’s price. However, 
I reject the dilemma and submit that it is false in fact since there is a third 
horn. Let me explain. In the case of a seller, one of whose customers has 
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peen offered a lower price by a competitor, there are not merely 2, but rather 
gcourses available tohim. They are: 

1. He may grant a discriminatory price concession. 

2, He may fail to meet the competitor’s price. 

8. He may meet the competitor’s price on a nondiscriminatory basis. 

“With the third horn being shown, the dilemma fails and, I hope, so does 
the proposed amendment.” (Hearings on 8.11, p. 145.) 

How graphic this concession of Senator Sparkman that there “may be” a 
Jessening of competition if you do meet the price and there “may be” a lessen- 
jing of competition if you don’t meet the price. He frankly considered a single 
price across-the-board the only safe alternative. Yet analyzed, his solution di- 
rectly promotes monopoly. Only large, firmly-entrenched sellers can, as a mat- 
ter of practical economics, cut prices across-the-board. For the small, hard- 
pressed seller, such a price cut could be suicidal. If he is not permitted to meet 
competition selectively, as it develops, his very survival is threatened. 

Throughout these hearings runs a further thread of confusion—this one with 
respect to freight absorption. We should like to inqlire of the draftsman of the 
pending bill what is meant by “freight absorption.” When a seller finds it nec- 
essary to compete in a distant market in the sale of a commodity, where freight 
is a substantial factor in the delivered cost, he may find it necessary to reduce 
his delivered price to the customer. As a mental exercise, the seller may con- 
clude that he is absorbing a part of the freight cost, or absorbing a part of the 
profit, or absorbing a part of his overhead, or absorbing a part of the selling 
costs, or absorbing any other cost factor that goes to make up price. The un- 
alterable fact remains, however, that the seller’s invoice is in terms of a stated 
dollars and cents price. 

There are no industries in which it is the prevailing practice for the term 
“freight absorption” to appear on the invoice, and the statute talks only of dis- 
crimination in price without regard to the mental processes by which the seller 
computes price. Freight absorption is just one of a number of means by which 
a seller reduces his price. We do not understand how it can be given special 
statutory treatment without definining the extent of its application. For ex- 
ample, whenever a seller’s price reduction does not exceed the freight involved, 
can he say ke was absorbing freight to that cusomer? 

The legality of a seller’s reduction in price to compete in a distant market, 
sometimes referred to as “freight absorption,” is frequently determined by the 
application of subsection 2(b) and the interpretation given it in the Standard 
of Indiana case, The seller’s lower price is justified in terms of meaning a com- 
petitor’s equally low price in good faith. But the pending bill effectively repeals 
existing subsection 2(b), upon which the validity of freight absorption may 
depend. How can you repeal the statute which governs the lawfulness of certain 
competitive conduct and at the same time assert that the law with respect to 
that conducts is not changed? 

It is significant that the Chairman of the Federal Trade Commission has ad- 
vised his committee that freight absorption is just one of the means by which a 
seller may reduce his price to a buyer and that the practice would be imperiled 
by this bill. His advice seems wholly to have been ignored in these hearings. 
In a letter to the chairman of this subcommittee, dated July 6, 1956, FTC 
Chairman Gwynne wrote: 

“* * * [WhHhere individual freight absorption creates a prima facie price dis- 
crimination, the pending bill may quite conceivably affect the legality of the 
practice. By ‘individual’ freight absorption, I refer to the practice of a seller 
absorbing part or all of the cost of freight involved in an ‘individual competitive 
situation.’ * * *. 

“Individual freight absorption, so defined, is clearly a means of lowering price 
tothe buyer. In many instances, freight absorption is the only method by which 
a distant seller may be able to compete in markets physically more accessible 
to his competitors. * * *. 

“* * * T have grave doubts that sellers contemplating similar freight absorp- 
tion could safely rely on the defensive bulwark of the proposed bill. 

“* * * Since the legitimacy of individual freight absorption increasingly has 
become a significant factor in your committee’s hearings, the jeopardy into 
"as such practice would be thrown by S. 11 should be frankly acknowledged. 
pp. 244-5) 

(6) We now refer briefly to elementary facts in the distribution of gasoline 
and the impact of this legislation on small gasoline jobbers and dealers. In 
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considering the sale of gasoline at the retail level, we must recognize that the 
retail dealers of the so-called “major oil companies” or their jobbers are the 
small businessmen in this industry. The giant in the retail end of this business 
is the large, supermarket-type, service station chains selling their own private 
brand gasoline. 

The Senate Small Business Committee study of gasoline pricing in New Jersey 
shows that the average retail dealer of the major oil companies sells about 
10,000 gallons of gasoline per station per month. This compares with sales of 
private brand chain outlets averaging 60,000 and 80,000 gallons per station per 
month, with many of these private-brand dealers having sales exceeding 100,000 
gallons per station per month. 

Insofar as this problem is concerned, the comparison of large integrated oj} 
companies with the relatively smaller private brand chains is largely irrelevant 
and obscures the fact that at the retail level the small businessmen are the dealers 
of major oil companies and their jobbers. 

There are a very great many independent petroleum jobbers who distribute 
the branded products of major oil companies. So long as retail dealers sel} 
gasoline and prosper so will the jobbers who supply them—and necessarily their 
supplying oil companies. But a cutback in the sale of gasoline by the so-called 
major oil companies is only a reflection of a decline in sales by the independent 
jobbers and independent small retailers who market their goods. 

In the postwar period there has been a great increase in the number of inde. 
pendent chain marketers and a tremendous rise in the volume of their sales, 
There are now substantial numbers of these independent chains, unknown prior 
to World War II, who market over areas as large as 15 to 25 States. In some 
communities they are the primary marketer. Before World War ITI, the un- 
branded gasoline dealer was generally considered to be marketing an inferior 

roduct. 

. In the postwar era private brands have achieved a consumer reputation for 
marketing products that will perform as efficiently as those of the so-called major 
oil companies. These private brand chains have opened large numbers of multi- 
pump, expensive, and attractive service stations through which they market huge 
volumes of gasoline. In most instances they bypass the jobber and purchase 
direct from the refiner. It has been the pattern for these marketers to invade 
new territories by price-cutting tacties that not infrequently precipitate price 
wars. 

These chain marketers are gathering an ever-increasing share of the market 
and are becoming increasingly tough competition. Jobbers cannot hope to sur- 
vive unless they can obtain from their suppliers a price that permits them to 
resell, and are lawfully permitted to resell, to their dealers at a price that per- 
mits those dealers to be competitive with the private brand chain supermarkets. 
To deny suppliers the right to come to the assistance of their jobbers and their 
dealers is to promote the growth of chain supermarkets in the distribution of 
gasoline. 

It is ironic that the Robinson-Patman Act, designed to prevent the growth of 
chains in the grocery field, is now proposed as a vehicle for sponsoring the 
growth of chains in the retail distribution of gasoline. 


CONCLUSION 


Since it is always comforting to be on the side of the angels, we recall to this 
committee that in both the Truman and Bisenhower administrations this pro- 
posal has been opposed, and exactly contrary proposals have been approved by 
the White House, the President’s Council of Economic Advisers, the Bureau of 
the Budget, the Department of Justice, the Department of Commerce, and off 
and on even by the Federal Trade Commission. 


Eastern Fvet Co., 
West Warwick, R.I., March 20, 1959. 

Senator Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 

Dear SENATOR KEFAUVER: AS you know, hearings have started in the Senate 
on 8. 11 to which I filed objections in previous years. 

I earnestly request that you oppose this measure because of the harm it would 


do me and our company who are part of the most competitive business in 
Rhode Island. 





Sint 
face a 
be apr 


ciated 


Hon. | 
Senat 


in reg 
mediu 
us fre 


advar 
a pla 
must 
their 


Senat 
Senat 


part « 


Senat 
Senat 


that 
that } 


Hon. 
US. i 


whic 
now 


consi 
woul 








the 
the 


ate 


sey 
out 
of 
per 


oil 
ant 
lers 


ute 
sell 
heir 
lled 
lent 


ade- 
les. 
rior 
ome 


rior 


for 
ajor 
ulti- 
1uge 
hase 
rade 


heir 
nm of 


th of 
’ the 


. this 


“i by 
1u of 
d off 


59. 


enate 


vould 
ss in 








EE TS —_ 


—— 


AMEND CLAYTON ACT 627 


Since we market fuel oil as well as gasoline and other petroleum products, we 
face almost insurmountable difficulties if this proposed legislation, S. 11, should 
roved. 
Mee ything you can do to help us by opposing this bill will be greatly appre- 
ciated by me, I assure you. 
Gratefully yours, 
CHARLES P, KELLey, Treasurer. 


EpGcoMB STEEL Co., 
Philadelphia, Pa., April 9, 1959. 
Hon. Estes KEFAUVER, 
senate Office Building, Washington, D.C. 


Deak SENATOR KEFAUVER: As a medium-sized company, we are writing to you 
in regard to bill S. 11 which we feel would have a serious effect on small-and- 
medium-sized companies inasmuch as we understand this bill would prohibit 
us from meeting competition. 

We feel it would invoke a real hardship on small companies and give a great 
advantage to large companies who are in a position geographically to establish 
a plant or distribution center in any spot that they care to. Small companies 
must be in a position to meet competition and sell wherever they want to or 
their growth will be stifled. 

We urge that you make this letter a part of the official record. 

Very truly yours, 
W. H. FRANKLIN, 
Eavecutive Vice President. 


HEBER, UTAH, March 13, 1959. 
Senator ESTES KEFAUVER, 
Senate Office Building, Washington, D.C.: 
Protest Senate bill 11 unfair to business. Request this wire be made official 
part of business. 
G. P. Evans. 


Mesa, Ariz., April 26, 1959. 
Senator KEFAUVER, 
Senate Office Building, Washington, D.C. 

As a businessman desiring that additional individual freedoms not be lost and 
that free enterprise not be deprived of its competitive factor, I strongly urge 
that Senate bill 11 be curtailed. 

R. R. Evans. 


F. H. Ross & Co., 
Charlotte, N.C., April 13, 1959. 
Hon. Estes KEFAUVER, 
US. Senate, Washington, D.C. 


Dear SENATOR KEFAUVER: I wish to express my opposition to the amendment 
which you have introduced, namely Kefauver-Patman bill, 8. 11, and which is 
now being considered by the Antitrust and Monopoly Subcommittee. 

I feel that this amendment will not be beneficial to small business or to the 
consumer. It is my opinion that the practical application of this legislation 
would not achieve the result which you are seeking. 

Yours very truly, 
¥. H. Ross, Jr. 


-——— 


FARRINGTON MANUFACTURING Co., 
Needham Heights, Mass., March 17, 1959. 

Re. §. 11, to amend the Robinson-Patman Act. 
Senator Estes KEFAUVER, 
Chairman, SenuteAntitrust and Monopoly Subcommittee, 
The United States Senate, 
Washington, D.C. 

Dear SENATOR KEFAUVER: We understand that hearings on 8.11 will be 
started by your subcommittee very shortly. Since it is not possible for me to 
ask you for the opportunity of delivering personal testimony, I would appreciate 


39738—59——_41 
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your having this letter made part of the official record of the 
hearings. 

On behalf of my company, I wish to express our opposition to this bil 
we feel it is necessary for the future of our free enterprise system that 
continue to have the right to meet, in good faith, the lower price of a competitor 
Inability to interpret the provision “unless the effect of the discrimination may 
be substantially to lessen competition or tend to create a monopoly jn on 
line of commerce in any section of the country” would make it impossible to do 
so with assurance of compliance with the proposed amendment if enacted. 

The Farrington Manufacturing Co. has been engaged in the manufacture of 
metal specialty products for over 50 years, an area of manufacture in Which 
thousands of companies, large and small, participate. Most of our Civilian 
products fall into two categories, display packaging and credit identification 
systems. 

For the most part our business is both interstate and highly competitiye 
Decisions as to firm quotations and meeting competition to obtain vital business 
are a daily need. The proposed amendment provides no exact definition py 
which, from a practical standpoint, a quotation could be determined to be ip 
compliance. Its net effect, therefore, would be to force companies such as ours 
to make the decisions which must be made and quote the prices which must 
be quoted to customers to obtain their business without the ability to determine 
with certainty that we were in compliance with the amended act. 

We recognize the benefits we have derived from both the freedom of.and 
protection of competition and have had no reason to criticize the useful applica- 
tion of the Robinson-Patman Act. The change suggested by 8.11, however, 
appears to be far from clear in possible application and we therefore urge that 
it not be enacted. 

Very truly yours, 


Subcommittee 


1 because 
business 


D. H. FARRINGTON, 
Chairman of the Board. 


FEDERAL CHEMICAL Co., 
Louisville, Ky., March 30, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C. 

Dear SENATOR KEFAUVER: We wish to express our opposition to Senate bill 11 
and urge that it not be enacted into law. We would like to submit to the Anti- 
trust and Monopoly Subcommittee for its consideration our opinion that the 
farmers’ fertilizer interests are best served by the competitive market such as 
presently exists. We think that S. 11 would not be to the farmers’ best interests, 

The fertilizer market is supplied by companies of all size, each selling nu- 
merous grades and types of fertilizer. The very fact that every farmer has a 
wide variety of fertilizer products to choose from in a very competitive market, 
assures him that he can buy his particular fertilizer needs at the same costs as 
other farmers in his area. 

The rigid price restrictions of Senate bill 11 would restrict the distribution 
of many fertilizer products in any given area. Many farm localities could he 
reached by only one or two producers with lower costs and the other manufac- 
turers would not be permitted under the terms of S. 11 to meet the lower prices. 
This could very easily result in small market monopolies which once established 
could be exploited to the disadvantage of the farmers in those areas. 

Historically, the fertilizer industry has been a low profit margin industry. 
We are not proud of this fact, and perhaps S. 11 would be helpful on this score 
although it would be difficult to project the effects of the bill on profit margins. 
We feel that the restrictions to distribution that would be imposed by S. 11 would 
not be helpful to the industry in the long run any more than it would be helpful 
to the farmers. 

Please make this letter a part of the official record on the subcommittee’s in- 
vestigation of the merits of Senate bill 11. 

Yours respectfully, 


J. D. Stewart, JR., 
President. 
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Casper, Wyo., March 31, 1959. 
Re Senate bill 8. 11. 
Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 

Dear Sm: I have just finished reading proposed Senate bill 3. 11. In my 
opinion this proposed amendment will not preserve or restore competition but 
will serve to destroy it. The avowed purpose of the amendment is to eliminate 
the defense “that wherever a lawful lower price of a competitor threatens to 
deprive a seller of a customer, the seller, to retain that customer, may in good 
faith meet that lower price” (U.S. Supreme ¢ ourt Re Li 

Any legislation which is proposed to nullify actual good faith competition, 
strikes at one of the basic foundations upon which this country achieved its 
present worldwide preeminence. : 

I very much doubt that even you understand the meaning of that wonderfully 
nebulous clause of S. 11; “That unless the evidence affirmatively shows that the 
effect of the discrimination may be substantially to lessen competition or tend 
to create a monopoly in any line of commerce, in any section of the coun- 
try, * * *.” You have left the interpretation of this proposed amendment to 
nonproductive bureaucracy and, of course, ultimately, to the courts. Whenever 
Congress fails to clearly define the meaning of its legislation, I think it shirks 
one of its primary obligations. 

For the foregoing reasons I respectfully submit that the proposed S. 11 bill 
should be defeated. Please add this letter to the record of opposition. 

Yours truly, 
T. J. FILes, 


THE FIRESTONE TIRE & RUBBER Co., 
Akron, Ohio, March 25, 1959. 
Hon. James O. EASTLAND, 
Senate Office Building, 
Washington, D.C. 


Deak SENATOR: AS chairman of the Judiciary Committee, you are familiar 
with S. 11 which has been assigned for hearings and consideration by the Sub- 
committee on Antitrust and Monopoly. On March 19 Ralph C. McCreary, execu- 
tive vice president and treasurer of the McCreary Tire & Rubber Co., Pennsyl- 
vania, made a presentation to the subcommittee in opposition to S. 11 on behalf 
of his company and all members of the Rubber Manufacturers Association. I 
understand that such statement will be a part of the record if the matter is re- 
ferred to your full committee, but I am taking the liberty of enclosing a copy 
of the statement and wish to express my hope that you will have time to read 
these few brief remarks and consider them in connection with other statements 
which have been made by manufacturers in opposition to this proposal. 

S. 11 involves the basic rights of business to meet lower prices which may be 
offered by a competitor. Our competitive market, which has allowed our econ- 
omy to expand and develop, requires each seller to respond or meet a rival’s offer, 
both as to price and product in one way or another. If we are to be successful 
we must offer attractive incentives to our buyers to induce them to continue to 
deal with us in free bargaining. S. 11, if enacted, would force a uniform and 
rigid price system which would be an open conflict with these basic purposes 
As we analyze it, the proposal constitutes a bold step to hamper, if not destroy, 
the free competition in our open markets. 

Very truly yours, 
JOSEPH THOMAS, 


Vice President and General Counsel. 
(Mr. McCreary’s statement appears on p. 150.) 


FireTH-Loacn Merats, INc., 
McKeesport, Pa., March 18, 1959. 
Hon. Estes KEFravuver, 
U.S. Senate, 


Washington, D.C. 


Deak Str: I am writing to you to express my opposition to bill S. 11, “The 
Right to Meet Competition,” because I believe this bill will work to the disad- 
vantage of small companies. 


Very sincerely yours, 
W. J. Loacn, President. 
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FLint STEEL Corp., 
Tulsa, Okla., March 24, 1959, 


Re S. 11 and H.R. 11. 
Senator Estes KEFAUVER, 


Chairman, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


Deak SENATOR Kerauver: We request this letter be made a part of the officia) 
record of subcommittee hearings in regard to S. 11 and H.R. 11 resolutions now 
before your committee. 

We oppose these resolutions because we feel S. 11 and H.R. 11 would eliminate 
true competition. If our economy is to be truly competitive, a businessman must 
have the right to meet in good faith the lower price of a competitor. Restricti 
this right, as S. 11 and H.R. 11 proposes to do, would be incompatible with the 
preservation of our competitive economy. 

It appears to us that S. 11 and H.R. 11 would encourage price uniformity ang 
price rigidity contrary to the intent of the antitrust laws and contrary to the 
best interests of the consumer, the retail distributor, and the manufacturer. 

We respectfully submit that a complete good faith defense should be retained 
for the preservation of competition and that this committee and the Congress 
should act unfavorably on this proposed legislation. 

Very truly yours, 
W. P. Kissincer, 
Vice President, Director of Sales. 


STATEMENT OF FRANK N. ROBSHAW ON BEHALF OF THE FLORIDA PETROLEUM 
MARKETERS ASSOCIATION ON §, 11 


My name is Frank N. Robshaw of Palatka, Fla. I am an independent oil 
jobber appearing on behalf of myself, individually, and the Florida Petroleum 
Marketers Association, the association representing the independent oil jobbers 
in that State. 

I sell gasoline and other petroleum products in 10 counties. In a part of my 
area I sell to dealers who compete with dealers who purchase from my supplier 
direct. I acquire my products from my supplier’s terminal in Jacksonville, 
Fla., where the gasoline is received from out of State. I give you this back- 
ground because it is quite typical of many other jobbers operating in my State, 

I attended the hearings of this subcommitte in 1956 on the same bill, and Iam 
frank to confess that I have never seen as much misunderstanding, confusion 
and difference of opinion over any issue in my life. When those hearings were 
over, I made up my mind that if I could stay in business and operate in a 
lawful manner, it would probably require the assistance of the whole Florida 
Bar Association to keep me out of court because certainly the implications were 
far beyond the understanding of either me or other jobbers and small business- 
men in our State. 

At the age of 33, I borrowed money from my supplier to set up in business as 
an oil jobber. That money has been paid back, although in the process it re 
quired that they indulge me sometimes when payments were due. My relation- 
ship with them has been good. Although, like in every buyer and seller arrange- 
ment, I want to buy as cheap as I can and they want to get as much as they 
can and this causes some difference of opinion. But in the overall picture, we 
resolve our differences and have a good working relationship. Now, if this sort 
of treatment of the small businessman by a supplier is monopolistic, then I 
stand here in favor of monopoly. As I listened to the hearings in 1956, I heard 
a lot of conversation about the order in the Standard of Indiana case, and also 
that if this bill passed, then such an order might be issued against my supplier, 
particularly if I had to operate one of my own service stations with salaried 
personnel, rather than under lease to an independent dealer or if I should 
happen to sell to one of my dealers cheaper than they sold to one of their 
dealers who competed. I asked a lawyer to get me a copy of the FTC order. 
This is what that order said: 

“It is ordered that the respondent, Standard Oil Co. (Indiana), a corpora- 
tion, and its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the sale or distribution of 
gasoline in commerce, as ‘commerce’ is defined in the aforesaid Clayton Act, do 
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forthwith cease and desist from discriminating, directly or indirectly, in the 
price of gasoline of like grade and quality: 

1. By selling such gasoline to any retailer thereof at a lower price than to 
any other retailer who in fact competes with the favored purchaser in the re- 


. gale of such gasoline to the public (‘retailer’ as here used applies to that portion 


of the buiness of any purchaser which consists of the retail sale of gasoline to 
the public). 

“) By selling such gasoline to any retailer at a price known by respondent 
to be higher than the price at which any wholesaler-purchaser is reselling such 
gasoline to any retailer who competes with such direct retailer-customer of 
respondent, where respondent is selling to such wholesaler at a price lower than 
respondent’s price to such direct retailer-customer. 

“For the purpose of comparison, the term ‘price’ as used in this order includes 
discounts, rebates, allowances, and other terms and conditions of sale.” 

I ask you, gentlemen, if in your judgment, any small businessman could figure 
out what the second paragraph of this order means. The language is so garbled 
that it sort of reminds me of a hare-lipped man trying to say—‘Peter Piper 
picked a peck of pickled peppers.” If this order means what lawyers tell me 
it means, then passage of this bill could gut every jobber’s operation in the State 
of Florida. Maybe it would be better for me to “give my business back to the 
Indians,’ but the Indians in Florida are not so stupid as to accept it and try 
to run it under these circumstances. This whole thing is confusing, and like 
every other piece of legislation that is supposed to help me as a small business- 
man, I view it with considerable suspicion, and not without some reason. It 
seems that every time the Congress passes a law to help either us small busi- 
nessmen or labor, all it ever means for me is that I must employ another book- 
keeper to fill out Government forms and get another lawyer to tell me how to 
stay out of jail: none of this produces any more profit for me. In brief, gentle 
men, I think I speak the feelings of a lot of small businessmen when I say to 
you, “please quit hugging me because you are squeezing me to death.” I have 
been foraging on my own for 20 years and I am perfectly willing to keep on 
doing that and take my chances from here on out. This effort on the part of 
some congressmen to improve my health with legislative “milk of human kind- 
ness” is choking me to death. So, please don’t give me any legislative honey and 
leave me alone while I continue to live on sorghum, molasses, and butter as I 
have in the past. 

I frankly believe that the only people this legislation might help would be 
that group of small businessmen who want to sit on their bottom while some- 
body else does the work. I have been in price wars and I will be in some more 
whether this bill is passed or not. I think if you fellows quit trying to create 
a pie in the sky for the small businessman and do a little more toward making 
him do something for himself, the country would be better off, and I am sure 
that they would. 





MEMORANDUM OF ACTION TAKEN BY THE FLORIDA STATE CHAMBER OF COMMERCE 


IN OPPOSITION TO BILLs S8. 11 anp H.R. 11, “Goop Farrn Competition,” MARCH 
20, 1959. ; 


From: Harold Colee, executive vice president. 


Our board of directors adopted a resolution, February 28, 1957, opposing bills 
E.R. 11, H.R. 398, 8. 11, and similar legislation proposing to amend the Robinson- 
Patman Act; and again on January 8, 1958, asked its members, and members 
of the Florida delegation, to oppose these bills as a serious threat to the Ameri- 
can economy, as it would actually hamper competition and encourage monopolies. 
Since then, the State chamber has reiterated its position, and in its 1959 decla- 
rations of policy adopted the following: 


PRICE COMPETITION 


“We are opposed to any amendment(s) to the Robinson-Patman Act that 
would limit the right of a seller to meet competitive prices in good faith. We 
believe meeting of a competitor’s price in good faith should continue to be an 
absolute defense to a charge of violation of the price discrimination provisions 
of the Robinson-Patman Act.” 

The Robinson-Patman Anti-Distrimination Act, passed in 1936, and which 
amended the Clayton Act approved in 1914, makes it unlawful for a manufac- 
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turer to sell the same product to different customers at different prices when 
such price discrimination injures the competitive ability of those customers 
failing to receive the lower price. One exception is that a manufacturer may 
lower his price for a customer when the lowered price is based upon actual cost 
savings realized from the manner in which the product is manufactured, sold, 
or delivered. Another exception allows a manufacturer to offer a lower price 
in good faith to meet an equally low price offered to a customer by one of his 
competitors. The Supreme Court in 1951 declared the good-faith defense to be 
an absolute defense to a charge of price discrimination. Senator Kefauver’s bij 
8. 11, and Representative Patman’s bill H.R. 11 seek to eliminate the good-faith 
defense. In the 85th Congress, S. 11 was reported out of the Senate Judiciary 
Committee, in modified form, but did not come up for vote before adjournment, 
Now, it has been reintroduced in its original form. 

In opposition to these bills, Senator Capehart has introduced 8S. 138, and 
Representative Walter has introduced H.R. 1188, both of which would write into 
law the absolute character of the good-faith defense established by the 1951 
Supreme Court decision. 

Our stand against S. 11 is based on the following reasons: (1) It would 
eliminate true competition, (2) restrict competitive ability of small firms, (3) 
hamper industrial development, (4) facilitate competitive injury, (5) lead to 
rigid price schedules, (6) create area monopolies, and (7) is against the best 
interests of consumers, retailers, and manufacturers. 

There has been widespread opposition throughout the country to S. 11 by man- 
ufacturers, wholesalers, retailers, also in official Government circles: from 
the Department of Justice, Attorney General’s Committee to Study the Anti- 
trust Laws, Department of Commerce, bar associations, farm and other groups, 
including: National Retail Lumber Dealers Association, Southern Coal Pro- 
ducers’ Association, American Farm Bureau Federation, National-American 
Wholesale Lumber Association, Fibre Box Association, National Cotton Council, 
the National Grange, American Bakers Association, National Retail Hardware 
Association, and National Paint, Varnish, and Lacquer Association. 

Hearings before the Senate Antitrust and Monopoly Subcommittee, which 
began March 17, should provide a fair opportunity for a thorough exploration 
of this subject. We have asked the Florida delegation, and other Members 
of Congress, to use proper influence to defeat this legislation. 


SAN MARINO, Catir., March 13, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Office Building, 
Washington, D.C. 


Dear Sir: I am very soberly concerned about the end result of bills §. 11 
and H.R. 11. I am afraid this legislation, if enacted, will work against the 
small businessman. Without this freedom of meeting competition, it seems 
logical that the “bigs” will go after the big accounts using high volume low 
prices and avoid discrimination by declining completely to quote smaller ac- 
counts. 

This could leave the small businessman unable to competé for a share of the 
big accounts. First, because he cannot handle the volume to get reduced costs 
and, secondly, he has had to set a higher price for the smaller accounts which 
are, of course, more costly to handle. It could turn out that there would be 
no one left who could profitably handle the smaller accounts. 

There is such a multitude of constantly changing business opportunities and 
obligations in our free competitive system, such as changing volume, changing 
products and services, geographical changes, distribution channel changes, sea- 
sonal demands, mergers, etc., that the present “equally low price of a com- 
petitor” feature of Robinson-Patman seems essential to the smaller operator. 

Incidentally, another bad effect of H.R. 11 and 8. 11 might be to encourage 
more and more mergers to get in on high volume prices. 

In other words, it looks as though this could be, without realizing it, hurting 
the very thing your legislation is trying to help, i.e., the small businessman. 

I do hope you and your associates will think this through, Mr. Kefauver, 
before you enact legislation which may rob the small businessman of his 
present choice of meeting or leaving alone the lower prices of competitors. 

Sincerely, 


L. DEAN FOWLER. 





Hon. ! 
Senat 
Wash 

DEA 
intent 
would 
easily 

Bef 
group 
custo! 
you 0 
a lar; 
your } 
it mis 
nesses 
busin 

We 

Ple: 
heariJ 


Hon. 
Unite 
Wash 

SIR 
conce 
trust 

We 
much 
to as! 
of th 
point 
all se 
tions 
befor 

Th: 
close 


Hon. 
US. 
Wasi 
SIR 
the v 
Equa 
in th 
the ] 
parer 
Patm 
earlie 
sion ¢ 
Th 
to an 
equal 
retail 
build 
seller 
petit 





en 
rs 
ay 
st 
ld, 


his 


ill 
ith 


ry 
nt, 


ind 
nto 
951 


uld 
(3) 

to 
est 


an- 


oti- 
IDs, 


can 
cil, 
are 


‘ich 
‘ion 
ers 


e 
the 
ems 
low 
ac- 


the 
‘osts 
hich 
1 be 


and 
ging 
sea- 
com- 
ator. 
rage 


‘ting 
1ver, 


his 


ER. 


AMEND CLAYTON ACT 633 


THE Foxsoro Co., 


Foxboro, Mass., March 27, 1959. 
Hon. Estes KEFAUVER, 


senate Office Building, 
Washington, D.C. 


Deak SENATOR KeEFAUVER: With reference to Senate bill S. 11, we believe the 
jntent was to eliminate competition for small business. The bill, as written, 
would in actual practice make a tougher condition for small business and could 
easily put them out of business. 

Before, if a competitor came in and quoted a lower price to a customer, or a 
group of customers, you in “good faith” could meet their price and hold your 
customers, that they were trying to take. Now under S. 11 if he does this, 
you must quote all customers this lower price. If you were a small business, 
a large competitor could conceivably put you on the spot and you could lose 
your good customers or if you had to quote all your customers this lower price, 
it might cause you to lose enough money to put you out of business. All busi- 
nesses need small business and small business’ main advantage over the large 
business is price because of their low overhead. : 

Weare, for this reason, against S. 11. 

Please make this letter a part of your official record on your subcommittee 
hearing on 8S. 11. 

Sincerely vours, 
RIcHARD M. KIMBALL, 
Procurement consultant. 


FRANKLIN Suppiy Co., 
Denver, Colo., March 30, 1959. 
Hon. Estes KEFAUVER, 
United States Senate, 
Washington, D.C. 


Sir: Please find enclosed a letter addressed to you and setting forth our views 
concerning Senate bill 11, currently the subject of hearings before your Anti- 
trust and Monopoly Subcommittee of the Judiciary Committee of the Senate. 

We are not able to send a representative to these hearings, but are very 
much concerned with their progress and result. Consequently we should like 
to ask that you make a copy of the enclosed letter a part of the official record 
of the hearings. Naturally we understand that you may not agree with our 
point of view, but we are certain that you wish to consider the sentiments of 
all segments of the country affected. We have previously expressed our reac- 
tions to S. 11 in similar letters to certain Members of Congress, but we have not 
before now asked that they be made part of any hearings on this or prior bills. 

Thank you very much for your consideration of this request. We have en- 
closed several copies of our letter for your use. 

Very truly yours, 
JENE Harper, President. 


Maron 30, 1959. 
Hon. Estes KEFAUVER, 


U.S. Senate, 
Washington, D.C. 


Str: We are writing to place before you our views and what we believe are 
the views of many other businesses similarly situated concerning the so-called 
Equality of Opportunity bills. As you know, you have introduced a bill (S. 11) 
in the current session of the 86th Congress designed to amend section 2(b) of 
the Robinson-Patman Act and sections of the Clayton Act. This bill is ap- 
parently substantially the same as §S. 11 in the 85th Congress (the Kefauver- 
Patman bill) and H.R. 11 in that Congress. These bills in turn were similar to 
earlier bills, all of which have been designed to overturn the effect of the deci- 
sion of the U.S. Supreme Court in 1951 in Standard Oil Co. v. FTC. 

The Court there said that when a businessman is faced with loss of a customer 
to another firm offering lower prices, he may reduce his own price to meet an 
equally low price of a competitor if he does so in good faith, that is, to try to 
retain his customer and not with a view to squeezing out his competitor or to 
building up a monopoly. As we understand the Supreme Court’s decision, if a 
seller can prove that he lowered his price in good faith solely to meet his com- 
petition, then he has a complete defense to any charge of price discrimination. 
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; We are in the business of selling equipment and supplies to the 
industry and in this business we operate in a number of markets, not Only j 
Colorado and in Illinois, but in other areas. We feel that our experience n 
equipped us to make some observations upon the effect of this proposed legisla 
tion which we strongly oppose. ’ 

The purported purpose of the bills is said to be to protect small business and 
to preserve “equality of opportunity” in purchasing. We do not believe that this 
would be the actual effect of this legislation. The Robinson-Patman Act as it 
presently stands says that a seller charged with price discrimination may rebut 
the prima facie case made by showing that his lower price, or the furnishing of 
services or facilities to any purchaser or purchasers, was made in good faith to 
meet an equally low price of a competitor or to meet the services or facilities 
furnished by a competitor. 

The bills would change this language to read, in effect, that unless the effect 
of the discrimination may be substantially to lessen competition or tend to cre- 
ate a monopoly in any line of commerce, then it shall be a complete defense for 
a seller to show that his lower price, or the furnishing of services or facilities 
to any purchaser or purchasers, was made in good faith to meet an equally low 
price of a competitor or the services or facilities furnished by a competitor. 

At first glance this might seem reasonable and not particularly at variance 
with the present language of the Robinson-Patman Act. However, we think two 
things must be observed. First, the defense provided in section 2(b) never 
comes into play unless there has been a price discrimination as defined in see. 
tion 2(a). And in order for there to be a violation of 2(a) there must be a 
discrimination in price where the effect may be either substantially to lessen 
competition or to tend to create a monopoly in any line of commerce or to 
injure, destroy or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with customers of 
either of them. Therefore, while the proponents of the legislation purport only 
to wish to amend and restrict the defense of section 2(b), they would in fact 
render it a virtual nullity since they would condition the use of the defense on 
the absence of the major and usual elements which go to establish a violation 
of the act in the first instance. 

For a discussion of this anomalous situation we refer you to the impartial 
analysis of Mr. John T. Duffner, an attorney with the Antitrust Division of the 
Department of Justice, at pages 128 and 129 of the proceedings of the American 
Bar Association, section of antitrust law (meeting of April 5-6, 1956). 

The second thing to note about this language is that in fact under the law 
as interpreted, virtually every price differential may be unlawful discrimina- 
tion, as having the effect of lessening competition. The significance of the 1951 
decision of the Supreme Court was that it clarified and affirmed what it found 
in the law: A complete defense authorized by the Congress for this particular 
situation even though there is an incidental adverse effect on competition whieh 
would otherwise be a violation of the Robinson-Patman Act. As Mr. Justice 
Burton said in Standard Oil Co. v. FTC: 

“The heart of our national economic policy long has been faith in the value 
of competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
Patman Act, ‘Congress was dealing with competition, which it sought to protect, 
and monopoly, which it sought to prevent.’ (Citation omitted.) We need not 
now reconcile, in its entirety, the economic theory which underlies the Robinson- 
Patman Act with that of the Sherman and Clayton Acts. It is enough to say 
that Congress did not seek by the Robinson-Patman Act either to abolish com- 
petition or so radically to curtail it that a seller would have no substantial right 
of self defense against a price raid by a competitor. For example, if a large 
eustomer requests his seller to meet a temptingly lower price offered to him by 
one of his seller’s competitors, the seller may well find it essential, as a matter 
of business survival, to meet that price rather than to lose the customer. It 
might be that this customer is the seller’s only available market for the major 
portion of the seller’s product, and the loss of this customer would result 
in forcing a much higher unit cost and higher sales price upon the seller’s other 
customers. There is nothing to show a congressional purpose, in such a situa- 
tion, to compel the seller to choose only between ruinously cutting its prices to 
all its customers to match the price offered to one, or refusing to meet the com- 
petition and then ruinously raising its prices to its remaining customers to cover 
increased unit costs. There is, on the other hand, plain language and estab 
lished practice which permits a seller, through 2(b), to retain a customer by 
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yealistically meeting in good faith the price offered to that customer, without 
rily changing the seller’s price to its other customers.” 

We think it clear from the whole history of the antitrust laws that in a free 
eompetitive society, a businessman should have the right to cut his price to even 
one customer if he does it solely to keep from losing the customer even though 
this may cause some incidental injury to competition. To paraphrase the Re- 

of the Attorney General’s National Committee to Study the Antitrust Laws 
(March 31, 1955), the essence of competition is a contest for trade among busi- 
ness rivals in which some businesses must gain while other businesses must 
jose. Not all businesses may be protected nor should they be, since the ulti- 
mate gain is to the consuming public. The Attorney General’s Committee spe- 
cifically approved the result of the Standard Oil decision as consistent with the 
Nation’s antitrust policy. “Whatever the interpretation of the substantive price 
discrimination offense, we think that a seller’s right to meet a competitor's 
by granting price differentials to some customers without reducing his 
to all must remain an essential qualification to any anti-price discrimina- 
tion law. * * * Anything less, we think, would move the price discrimination 
statute into irreconcilable conflict with the Sherman Act.” 

We think that the actual effect of the proposed bill would be highly detri- 
mental to small businesses particularly. The freedom to meet the price of his 
competitor is especially vital to the smaller manufacturer or distributor who may 
not be able to offer all the credit or other facilities or services at the disposal 
of larger companies. He must in mcay cases fall back upon price as his only 
available response to an undercutting effort. Uitimately the effect of an in- 
ability of businesses to meet competitor’s prices will be felt by the consumers, 
Since manufacturers or producers cannot offer lower prices, their wholesalers 
and retailers will be unable to compete unless they can find a new source of 
supply at a lower price. If they can’t, either the customers will pay more for 
the goods or their trade will be lost. This effect is likely to drive many manu- 
facturers, wholesalers, jobbers, and other distributors out of business and the 
elimination of their competition may well result in net higher prices to con- 
sumers. 

The practical effect of the so-called equality of opportunity legislation or 
Kefauver-Patman bills would be to tell every businessman that if he is being 
undersold by a competitor, he cannot offer the customer involved the same low 
price unless he also grants the reduction to all other customers in his competi- 
tive area. If told he must grant all his customers in the area the same price 
reduction, the average manufacturer is likely to find such an action would be 
ruinous and so make no reduction at all. In many cases, however, larger and 
stronger companies would be financially able to grant such across-the-board re- 
ductions which would tend to force smaller firms in the area out of business. 

The manufacturer or wholesaler faced with the alternative of losing a cus- 
tomer or granting across-the-board reductions is faced with an almost impossible 
situation. He must decide first whether to lose the customer or to give reduc- 
tions to all his customers. If he decides to make a reduction, he must guess 
whether his action would “substantially lessen competition” or “tend to create 
a monopoly” in the eyes of the FTC or the courts. As the law now stands he 
must determine whether the low price he is trying to meet is itself legal, a mat- 
ter which requires a knowledge of the competitor’s pricing activities which al- 
most always would be beyond his knowledge. He further would have to deter- 
mine whether his new price might hurt his competitors or their customers or 
the rest of his own customers or their customers. As a practical matter this 
process would render the good faith defense presently in the law completely 
ineffectual since before a seller could arrive at the various judgments necessary 
his customers probably would have been lost to the competitor. The impact 
of all this would be particularly heavy upon small businessmen who do not have 
expert legal counsel and market specialists guiding them in these matters, 

It should be perfectly obvious that this legislation would not prevent price 
wars and unscrupulous price cutting but that rather it might tend to encourage 
them. The market raiding price cutter could operate without interference 
from his more responsible competitors because they could not meet his price 
unless they granted a lower price to all their customers. 

Hearings on the bills antecedent to the present S. 11 have shown that there 
is widespread opposition to this legislation and of course this has also been 
demonstrated by the failure of Congress to enact any of the proposed bills in 
the past, even as amended, and by the fact that counterproposals have from 
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time to time been introduced. The FTC, the Justice Department and the Com- 
merce Department have approved these bills. It appears that this proposed leg- 
islation might drive out of business many small retailers who, when faced with 
a local price-cutter’s competition, have always depended upon wholesalers ang 
manufacturers to reduce their prices and help the retailers meet their com. 
petition. The law might eliminate many jobbers and wholesalers who also have 
depended upon the manufacturers to help them meet price cuts. It may make 
it more difficult for American businessmen to meet foreign competition resulting 
from lower wages and other lower production costs. And further, it would re. 
quire the businessman, large and small, to operate in a legal twilight zone in 
which he would be afraid to make any price reductions to meet competition 
unless and until he was convinced he would not be violating the law, by which 
time he might have lost his best customers and suffered a blow from which he 
could not recover. 

In short, we feel this legislation would be highly detrimental, both to Ameri. 
can business and to the consuming public and we respectfully urge your opposi- 
tion to it. 

Very truly yours, 
FRANKLIN Suppry Co., 
JENE Harper, President. 


WIcHITA, KANS., March 11, 1959, 
Senator Estes KEFAUVER, 
Antitrust Subcommittee, Committee of the Judiciary, 
U.S. Senate, Washington, D.C. 


We urge that you reconsider and abandon efforts to pass S. 11 eliminating 
the good-faith provision from the Robinson-Patman Act. Passage of this pro- 
posal would not only be unfair, inconsistent with our basic concepts of legal 
intent, costly and burdensome to business, but would also place small business 
at an unfair disadvantage with larger competitors, thereby eventually destroying 
our free competitive system. We would be happy to present our views in more 
detail at the proper time, if you desire. 

FRONTIER CHEMICAL Co., 
WesLEY H. Sowers, President. 


MARCH 23, 1959. 
Re S. 11 and H.R. 11. 
Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C. 

My Dear SENATOR KEFAUVER: The two subject bills have recently been reintro- 
duced for Senate consideration. 

I have been studying material concerning the Robinson-Patman Act, the 
Supreme Court’s declaration in 1951 on the good-faith decisions, and the pro- 
visions of S. 11 and H.R. 11. 

It is my belief that these two subject bills would eliminate the ability of 
suppliers to meet the price-cutting competition of others who have local cost 
advantages, or who utilize price-cutting techniques to raid key accounts of 
other suppliers. The purpose of our antitrust law is to preserve competition, 
not to destroy it. However, this proposed amendment would eliminate the sup- 
plier’s ability to meet prices on individual accounts and hinder, rather than pre- 
serve fair competition. 

Antitrust laws in themselves are basically fair and reasonable. However, to 
attempt to control prices on a unilateral basis destroys the concept of compe- 
tition which has brought us the living standards we enjoy today. 

I will appreciate your making this letter a- part of the official record of sub- 
committee hearings and that you give it careful thought in your consideration 
of these two subject bills. 

Sincerely, 
L. C. FUHMEISTER. 
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THE GATEWAY Corp., 
Corinth, Miss., March 9, 1959. 
Senator Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
Senate Office Building, 
Washington 25, D.C. 

Deak SENATOR: I understand that hearings will begin March 17 on Senate 
pill 11 and it is my considered opinion that passage of this bill would be a serious 
plow to a small manufacturer such as ourselves. Passage of this piece of legis- 
Jation would certainly be an enhancement of Government control over business 
and there is entirely too much of this already. 

Small business enterprises have a very difficult time realizing a nominal 
profit at best and such an enterprise should be able to meet competition in any 
ethical and legitimate way and, as a matter of fact, this is a vital consideration 
if a manufacturer is to expand his markets and realize satisfactory growth. 

Your careful consideration of this piece of legislation will be greatly appre- 
ciated and I trust that your considerable influence will be used against Senate 
pill 11. 

Yours very truly, 
J.C. STANLEY, President. 


GENERAL ELEcTRIC Co., 
Bridgeport, Conn., March 25, 1959. 
Hon. THOMAS J. Dopp, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR Dopp: As you know, the Senate Antitrust and Monopoly Sub- 
committee held hearings last week on S. 11, which relates to the so-called issue 
of good faith competition. 

Even though the hearings have been concluded, I would like to take this 
opportunity to express my opposition to 8. 11. It is my conviction that 8. 11 
would restrict the right of businessmen to meet, in good faith, the lower prices 
of a competitor. 

A principal argument of supporters of 8. 11 is that it would correct forms of 
price discrimination and generally help smaller manufacturers and distributors 
to compete more successfully with larger firms. Having spent many years of 
close association with both small and large companies, I seriously question this 
premise and, on the basis of my experience, believe that obstruction of the right 
of competition would jeopardize the welfare of both small and large businesses 
to the detriment of all concerned. 

Last year, I had the opportunity to visit Washington, D.C., and to convey my 
thinking in person. I regret I am unable to do so at this time, but I do want 
you to know my thinking has not changed. 

I am taking the liberty of marking Senators Dirksen and Kefauver for a copy 
of this memorandum as well as Senator Eastland, chairman of the Senate 
Judiciary Committee. Also, even though the House Judiciary Committee has 
not started hearings on H.R. 11, I am sending a copy of this letter to Connecticut 
Congressmen Irwin and Kowalski so that they may have these observations 
for ready reference. 

Sincerely yours, 
W. H. Sannorr, Vice President. 


GENERAL ELectric Co., 
ATOMIC POWER EQUIPMENT DEPARTMENT, 


San Jose, Calif., March 20, 1959. 
Hon. Estes KEFAUVER, 


Senate Office Building, 
Washington, D.C. 


My Dear Senator KEFrAvUvEeR: In common with many other businesses, the 
Atomic Power Equipment Department is deeply interested in the hearings now 
in progress before the Senate Judiciary Committee pertaining to S. 11. 

The basic issue involved is so vital to our free enterprise system that we feel 
obligated to register our opposition to this measure. Competition is necessary 
for a healthy economy and it is necessary that a business has the right to meet, 
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in good faith, any price cut that a competitor may make. Instead of assisting the 
small business, as was no doubt the intent, it appears that if S. 11 became law 
it would operate to limit the ability of the small company to compete. We be- 
lieve it would tend to eliminate direct competition; would require rigid prieg 
scheduling, and would actually encourage monopolistic practices. 

When considering this measure, it would seem appropriate to be mindful of 
Mr. Stanley M. Barnes’ statement that “The right of self-defense against com. 
petitive price attack is as vital in a competitive economy as the right of gelf. 
defense against personal attack.” 

Yours very truly, 
W. R. Cooke, 
Community Relations. 


GENERAL ELECTRIC Co.,, 
SMALL STEAM TURBINE DEPARTMENT, 
Fitchburg, Mass., March 26, 1959, 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: Last year I wrote to you expressing some thoughts 
concerning Senate bill, S. 11. I notice that this same bill is again up for con- 
sideration by your committee. 

Although additional time has elapsed and I have thought more about this sub- 
ject, frankly, I still believe that my original convictions are sound. The Small 
Steam Turbine Department of the General Electric Co., located in Fitchburg, 
Mass., of which I am a member, is engaged in the sale of apparatus equipment 
of this type in the industrial, utility and marine areas. Our competition is signi. 
ficantly large in number and very aggressive in action. 

It seems to me that the passage of S. 11 would result in chaotic market condi- 
tions seriously affecting the stability of the industry. I believe that the passage 
of this bill might ultimately force certain competitors out of this business and 
tend toward its greater concentration, perhaps to the extent of producing a 
monopoly. I feel sure that it would reduce research, minimizing beneficial 
advances in product for our customers and economy as a whole, and seriously 
affect our employees’ stability of employment. 

Accordingly, I would strongly recommend to you and your associates of the 
Senate Judiciary Committee that you vote against the current proposal, 8S. 11, 
to amend the Robinson-Patman Act. 

Yours very truly, 
CHARLES B. SEEtIG, 
Manager, Marketing. 
GENERAL ELEcTRIC Co., 
SPECIALTY CONTROL DEPARTMENT, 
Waynesboro, Va., March 11, 1959. 
Senator A, WILLIS RoBERTSON, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR Rospertson: Attached is copy of a letter which I have sent to 
Senator Kefauver regarding the S. 11 bill supported by his subcommittee. 

In addition to the arguments covered in the letter to Senator Kefauver, we, 
as a supporter of industrial development in Virginia, are sure that this develop- 
ment in small communities which are distant from metropolitan centers and 
further, that rather than enhancing the competition of small business, would 
hamper small business growth. We, as a department of the General Electric Co., 
feel we are in the small business area and as a decentralized department must 
compete with both large and small businesses throughout the country. 

We would appreciate your presenting our case to members of the Senate 
Judiciary Committee and we are confident that if you will study the effect of this 
bill upon the business of Virginia, you will agree with our conclusions. 

Very truly yours 


D. O. Dice, 
Manager, Marketing. 
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GENERAL Exectric Co., 
Specratty ConTROL DEPARTMENT, 
Waynesboro, Va., March 11, 1959. 
senator Estes KEFravver, 
Senate Office Building, 
Washington, D.C. 

Deak SENATOR Keravver: Bill S. 11 to amend the Clayton Act as amended by 
the Robinson-Patman Act, and supported by you and your subcommittee, would 
affect our business as follows : 

1. Restrict our right to meet in good faith the lower price of a competitor. 

©. Cast serious doubt on our ability to absorb freight from this locality to 
help us be competitive in distant marketing centers. 

8. Put us in the position of being a judge as to whether a lower price to one 
customer would cause competitive injury to him, would make us determine who 
his competitors are, and would cause us to have rigid price schedules over which 
control would be impossible. 

In our opinion the approval of S. 11 would curtail the free competitive system 
upon which the American economy is based, and I ask that you make this letter 
a part of the official record of subcommittee hearings. 

Very truly yours, 
D. O. Dicer, 
Manager, Marketing. 


GENERAL ELEctrRIC Co., 
SpecIALTY CONTROL DEPARTMENT, 
Waynesboro, Va., April 3, 1959. 
Senator Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


Deak SenatToR KEFAUVER: The recent proposal submitted by you and your 
subcommittee to amend the Clayton Act as amended by the Robinson-Patman 
Act will, in my opinion, have a serious detrimental effect on our competitive 
business system. Identified as bill S. 11, the proposal will affect our business 
in the following manner: 

1. Practically eliminate our privilege of meeting the lower price of a com- 
petitor in the open market. 

2. Seriously jeopardize our ability to be competitive in distant market areas 
by absorbing freight charges from this locality. 

3. Essentially put us in the position of discriminating between our customers 
by judging whether lower price to one customer would cause competitive injury 
to him. It would appear we would have to determine the identity of his com- 
petitors and establish a series of price schedules over which control would not 
only be impractical but impossible. 

We believe approval of bill S. 11 will seriously jeopardize the free com- 
petitive system which is so basic a part of our American economy. I would 


like to ask that you make this letter a part of your subcommittee’s official 
records. 


Very truly yours, 


E. L. McCreary, 
Manager, Adjustable Speed Drive Sales. 


GroreIa Farm Bureau FEDERATION, 


Macon, Ga., March 18, 1959. 
Hon, Estes KEFrAvveERr, 


Senate Office Building, 
Washington, D.C. 


Dear Senator Keravver: On behalf of the membership of the Georgia Farm 
Bureau, I would like to express to you our opposition to Senate bill 11 or anti-good 
faith competition legislation. 

As we understand this bill, it would have a very harmful effect on farmers 
and the many items he purchases, in order to produce the food and fiber for 
the people of this country. 

We believe that distributors of products should be permitted to adjust their 
prices in a particular area in order to meet competitive prices so that such 
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distributors, if willing and able to do so, can continue to maintain his market. 
ing position and to serve his former and new customers. 

We further believe it is much to the advantage of farmers and others to be 
able to shop around and secure their purchases at the cheapest price available, 
To prevent this by law would, in our opinion, be most harmful to the American 
way of doing business and would tend to reduce competition and in all likelj. 
hood increase prices. 

It is a natural occurrence in this country that some men and businesses are 
able to merchandise and market their products more cheaply than others due 
to more efficient management, lower overhead, location of business, ete. We 
strongly believe that the public should be able to take advantage of these 
factors in their purchases. 

We will appreciate your serious consideration of our view on this legislation, 

Very truly yours, 
JOHN P. DUNCAN, Jr., 
President. 


STATEMENT OF B. T. BONNER ON BEHALF OF THE GEORGIA OIL Joppers 
ASSOCIATION ON §. 11, Marcu 18, 1959 


My name is B, T. Bonner. I am appearing here on my behalf and on behalf of 
the Georgia Oil Jobbers Association. I am an independent oil jobber engaged in 
business in Newnan, Ga. I started out in the oil business 27 years ago operating 
a gasoline service station. Over the years, I have been able to build to a jobber- 
ship by working long hours, saving and skimping, as well as borrowing all that 
my credit would allow—and in some instances, possibly more than my credit 
would allow. My situation is comparable in many respects to that of the hundreds 
of independent jobbers in the State of Georgia, although each of us may vary 
in some respects in the amount of territory that we sell in, the way and manner 
in which we buy our supplies, the way we distribute those supplies, and in the 
relationships we have with our suppliers, particularly in those instances where we 
may compete with them. The jobbers in my State oppose S. 11 and a similar bil] 
in the House. We believe that this legislation has so many confusing and unde 
termined potentials that it would be unsafe for a jobber to continue operating 
his business if the bill was passed. Jobbers in our State have consulted with 
lawyers and many of them have read the testimony, or a part of the testimony, 
on the legislation. We think that any bill that is as subject to as many misunder- 
standings as this one is should not be passed until there is a better general under- 
standing of the effects it will have on the distribution and sale of petroleum 
products. 

Maybe by outlining the way I do business, it will show you the confusion that 
I will be confronted with if this bill becomes law. I have an exclusive franchise 
for the jobber distribution of petroleum products for the Cities Service Oil Co. 
in Coweta County. I have my own storage facilities and trucks with which 
I deliver Cities Service gasoline to independent dealers in that county. I own 
four service stations which I lease independent dealers for operation, and in 
turn sell them their products. Less than 40 miles away, my supplier, Cities 
Service, is engaged in selling gasoline and other products to independent service 
station dealers, although in that area they sell direct rather than using a jobber 
for wholesale distribution. In addition to this distributorship, I sell gasoline 
and fuel oil under an independent or private brand throughout the western half 
of the State of Georgia. In this latter operation, I sell gasoline to service sta- 
tions as well as fuel oil to commercial accounts and other resellers. Sometimes 
the gasoline which I sellin my private ,operation is equal to the quality of the 
Cities Service gasoline and at other times it is of lesser quality. The dealers who 
buy Cities Service gasoline from me in Coweta County compete with other dealers 
that I sell private gasoline to just outside that area. There are times when I 
have to operate one or more of the leased stations when one dealer gives up: the 
lease and the time I am able to get another.dealer to take over the lease. I sell 
‘to all the Cities Service dealers at the same price except when one of them may 
be facing lower price compétition,-at which time I try to assist him in order 
to meet this competition. If the whole couny or any part of it gets involved 
in a price war—which I, incidentally, have not started—my supplier sometimes 
has to help me so that I can help the dealérs and thus both of us can, stay in 
business, Without this help, neither I nor my independent dealers could last 
very long during a price war. : 

The Cities Service gasoline I acquire at théir Atlanta terminal I transport with 
their own trucks either to my bulk storage tanks or direct to the service stations. 
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Most of the other gasoline and fuel oil which I purchase for my private brand 
operation is acquired in Tuscaloosa, Ala., and transported, interstate, to my cus- 
tomers in Georgia. 

There is hardly a day that passes but what I must grant one or the other of 
my dealer customers a little better price, either to hold them as a customer 
against offers from my competitors or to assist them in meeting price competition. 

Jam told that the Robinson-Patman Act and S. 11 would not apply to a person 
unless they are engaged in interstate commerce. In my case, part of my business 
is in interstate commerce and part of it may not be in interstate commerce. 
Frankly, the laws are so confusing to me that I don’t know when I am in inter- 
state commerce and when I am not. SoI will just have to assume that everything 
I do is in interstate commerce, or at least the sales from my suppliers to me are 
in interstate commerce. It is also my understanding that in the Standard of 
Indiana case, the Federal Trade Commission told Standard that they couldn’t 
sell to any of their dealer customers at a price cheaper than they sold to other 
dealer customers. If this is true, then where do I stand with Cities Service sell- 
jing dealer customers 40 miles away at one price and selling to me at another price 
during the period of time that I have to operate one of my leased service stations 
with salaried personnel because the dealer walked off and left the station? I 
presume Cities Service would stop selling to me if I sold any part of their gasoline 
at retail in competition with any of their dealers. I would also like to know 
where I will be if I am selling my unbranded gasoline, of the same grade and 
quality of Cities Service gasoline, to a dealer on the edge of Coweta County, 
while I charge a higher price for Cities Service gasoline to a dealer who competes 
with the first dealer. I was also told that in the Standard case, Standard was 
told that they could not charge their dealer customers any more than their jobber 
customers charged their own dealers in the same area. Now, where does this 
leave me when I have to give a better price to my Cities Service dealers in order 
to keep them from other competitors? As I understand it, this might be legal 
for me, but where does it leave my supplier, and how long will my supplier run 
the risk of being hauled on the carpet by FTC because of something I do? I 
would like to point out that I am what is generally known in the trade as a “clean 
marketer.” By that, I mean I try to sell at prices which will give me a reason- 
able profit and as nearly the same price to all of my customers as competition will 
permit. I understand the bill doesn’t stop me from discriminating in order to 
meet competition, but that it does say if the result of my discriminating may 
lessen competition than either I am in the soup or my supplier is in the soup. 
Now, who can tell what the result of such a situation will be? If some fuel 
dealer gets a little better price and sees fit to cut his resale price, then of course 
a price war could develop and people would be hurt. 

I realize this may sound confusing because I am confused. I am not a lawyer 
and don’t attempt to say that I understand all the legal implications of this bill, 
but I do think that before you pass it, somebody had better do a little more 
checking to see how it is going to affect small businessmen like myself and the 
other independent jobbers of Georgia. I have talked with some representatives 
from Georgia and they are just as confused as I am. If it is good business to 
pass legislation under such circumstances, then may the Lord help the small 
businessman. 

In conclusion, I want to thank you for this opportunity to be heard, and at 
the same time, if it is not out of order, would somebody on this committee tell 
me exactly how this bill can or may affect my business, or what I will have to do 
in the operation of my business to stay out of the clutches of the Federal Trade 
Commission? It may be that it is simpler for me to get out of business than to 
hire 15 lawyers to insure that I can stay in business. 


GALVESTON MOopEL Datry, 


Galveston, Tex., April 14, 1959. 
‘Hon. Estes KFEFAUVER, 


‘Antitrust and Monopoly Subcommittee, 
Judiciary Committee, 
U.S. Senate, Washington, D.C. 
Hon. Str: We earnestly solicit your favorable consideration and support of 
Senate bill S. 11, the equality of opportunity bill. 
Respectfully yours, 


D. P. RIrTer, 
Vice President and General Manager. 
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Gear Darry Co., 
Menasha, Wis., April 18, 1959. 
Hon. Estes KEFAUVER, 
Senate Chamber, 
Washington, D.C. 


Dear Sir: We urge your favorable consideration of 8S. 11, the equality of 
opportunity bill, now being considered by the Antitrust and Monopoly yp. 
committee of the Committee on the Judiciary, U.S. Senate. 

Your support and aid in its passage will be much appreciated. 

Sincerely, 
Hueu L. Gear, 
President. 


MEMPHIS, TENN., February 24, 1959, 
Re Senate bill 11. 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


DeaR SENATOR KEFAUVER: I am wholeheartedly opposed to the above bill, as 
it is unjust and unfair to all service station owners. 

These station owners would have to bear the full expense of this bill. Our 
expenses are too much of a burden now to take on additional expense. 

Thanking you to oppose this bill, I am 

Respectfully yours, 
WALTON R. GHOLSON, 
Esso Service Stations Nos. 1, 2, and §. 


NEw CASTLE, IND., March 12, 1959, 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


Deak SENATOR HASTLAND: It is puzzling at times how so much legislation 
appears to further the curtailment of our competitive economy. I have refer- 
ence in this particular instance to bill 8. 11, which will eliminate the defenge 
of ‘good faith’ now recognized under the Robinson-Patman Act. 

S. 11 will only create greater confusion on the question of price discrimination, 
Its passage will eliminate as a defense to a charge of price discrimination the 
good faith meeting of a competitor’s price and will increase the power of the 
Federal Trade Commission by a shift of burden of proof of innocence of com- 
petitive injury to the individual charged with the violation. I can see no benefit 
in these changes at this time and feel that they contribute nothing constructive 
toward our competitive economy. 

I hope that you and members of the Senate Judiciary Committe will oppose 
bill S. 11 in its present form and other legislation that continues an unwarranted 
extension of Federal control over our competitive economy. Much of our pres 
ent legislation is adequate and requires only enforcement. 

Very truly yours, 
Rosert H. GLenn. 


GirrorD-HILu & Co., INC., 
Dallas, Tex., March 24, 1959, 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


DeaR SENATOR KEFAUVER: It has come to my attention that 8. 11, a bill to 
amend the Clayton Act, as amended by the Robinson-Patman Act, relative to 
equality of opportunity, is now having hearings before your Antitrust and 
Monopoly Subcommittee. It is my opinion that this bill, if passed, would ae- 
tually eliminate true competition and would be especially restrictive toward 
the competitive ability of small business. From the viewpoint of the sand and 
gravel and ready-mixed concrete producer, this bill would lead to rigid price 
schedules, and would have a tendency to create monopolies within limited areas. 
The market area for our product is limited strictly by geography, and if we 
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are not able to absorb transportation costs in the fringe areas without passing 
the same price along to other customers, we would be at a very great competitive 
disadvantage. As a result of all this, I wish to protest the passage of S. 11. 
This bill is merely one more effort of the Federal Government to hamstring 
private enterprise with restrictive legislation and centralize more powers in the 
Federal Government. : 

I wish you would make this letter a part of the official record of the sub- 
committee hearings. 

Yours very truly, 
P. W. GIrrorp. 


GirrorD-HILt PIPE Co., 
Dallas, Tex., March 25, 1959. 
Senator Estes KEFAUVER, 
Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


Deak Six: It is our understanding your Antitrust and Monopoly Subcom- 
mittee of the Senate Judiciary Committee is now holding hearings on Senate 
pill 11 and we would like to have this letter made a part of the official record 
of the subcommittee hearings. 

Our company since its beginning some 28 years ago has followed a sales 
policy of pricing its product, concrete pipe, on a basis of absorbing a portion 
of the freight cost to points at distances greater than say 20 miles from the 
point of manufacture with the amount of freight absorption being greater for 
the longer delivery distances away from the point of manufacture; however, it 
never knowingly selis its product below the complete cost of it, including 
manufacturing, overhead, and delivery cost. On such a pricing basis, we find 
that we secure business as much as 200 miles away from the point of manu- 
facture. Our prime reason for such a pricing policy is to secure enough pro- 
duction for our plants to keep them normally operating and not be required to 
raise the price of our product due to the fixed overhead having to be spread 
over a much smaller annual production than a normal plant operation. 

Based on this policy we fade out of an area as the net anticipated profit 
dwindles due to freight absorption or when prices of other concrete pipe manu- 
facturers or other competitive products become more attractive than ours. 

From our study of Senate bill 11, should it become law, we definitely conclude 
that it might be interpreted to make our method of operation a violation of the 
law. For this reason, we are writing you asking that Senate bill 11 not be 
approved by your subcommittee as now written. 

Yours very truly, 
J. W. Porter, 
Executive Vice President. 


THE GoLpEN Star Datry Co., 
East Liverpool, Ohio, April 16, 1959. 
Hon. Senator Estes KEFAUVER, 
Chairman of the Subcommittee, Judiciary Committee and All Associate Mem- 
bers, Washington, D.C, 


Deak SENATOR: I had the pleasure of being in Washington attending the 
National Independent Dairy Association to whom you spoke to at a luncheon at 
the Willard Hotel. 

I have examined §S. 11, the equality of opportunity bill, and find that this bil? 
is very important to the preservation of small business. 

In many of the speeches made by the different Government agencies, they too 
expressed their opinion that it was very important that S. 11 be passed. 

I am a small independent dairyman and have seen my business drop in the 
last 3 years one-fifth due to some of the ethics the large chain dairies apply in 
their business. 

I feel very strongly unless there is something done to protect small business, 
not only in the dairy industry but in every other field of industry, we will be 
priced clean out or compelled to sell at a sacrifice in order to salvage what we 
ean. 

Therefore, I would urge the passing of bill S. 11. 

Sincerely yours, 


JOHN Errerp, President. 
89738—_59——42 
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GoopALL RuBBER Co., 
Trenton, N.J., March 11, 1959. 
Hon. Ciirrorp P. Case, 
U.S. Senate, Washington, D.C. 


Deak Str: It is my understanding that the Senate Judiciary Committee wij 
begin hearings on Senate bills S. 11 and S. 138 on March 17, 1959. 

This letter is written to express my very strong feeling that the enactment of 
bill S. 11 will be injurious to small manufacturers. Generally, it is difficult for 
a small manufacturer to get his cost to a sufficiently low point that he can com. 
pete with larger companies. Also, normally, a small manufacturer's products 
lack diversification. Therefore, he has no opportunity to make up in one product 
area any losses suffered in another product area. Since the only possible effect 
of S. 11 on prices would be to lower the overall price structure of a small mann- 
facturer, it will mean that the margin between income and expense will be 
further reduced. 

I would, therefore, state my desire to see S. 138 introduced and enacted, and 
the very strong hope that S. 11 will be retained in the committee or voted against 
on the floor. 

Yours very sincerely, 
R. A. Eck, Vice President. 


GoopaLL RussBer Co., 
Trenton, N.J., March 25, 1959. 
Hon. Estes KE¥FAUVER, 
U.S. Senate, Washington, D.C. 


Dear Str: My understanding is that hearings have started on your bill S. 11, 
Will you please see that this letter is made part of the record of the hearings? 

As the president of a small company, competing with many of the “giants” of 
American industry, I would very much like to protest the passage of any such 
bill as S. 11. While I understand this bill is set up to protect the interests of 
small business, from our standpoint it would do directly the opposite. 

In industrial selling it is not as easy to know what price your competitors 
are quoting as it is on drugstore items, where all one has to do is walk in and 
ask the price of the item. If we are not to be permitted to meet a lower price 
offered by a competing manufacturer, we could be put out of business very 
quickly. If a large manufacturer, on a product similar to one which we make, 
sets a low price to get a foothold in one of our marketing areas, we have two 
choices: We may either meet this price and hold our customers or ignore it and 
lose the customer. Under S. 11, in this instance, we would have the two choices, 
but they would both be aimed at putting us out of business: we could meet this 
price if we lowered our price all over the country (which we could not afford 
to do without going out of business) or we could let the larger manufacturer take 
our business gradually, area by area and item by item. 

In addition to the foregoing, the matter of keeping track and being sure to 
comply with any such law as S. 11 would be one more straw on the small 
businessman’s back, which is already overloaded with Government rules, regu- 
lations, and reports. 

Certainly, this bill does not take into consideration the problems facing small 
business, with the possible exception of those in retail trade. 

Yours very sincerely, 
F. B. WILLIAMSON, 34., President. 


Goop1na, IDAHO. 
Senator Estes KEFAUVER, 
Chairman, Anti-trust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C.: 


Absolute opposition is expressed to Senate bill 11 because it disregards our 
free enterprise system and discourages development and expansion of new and 
existing business. Please make this letter a part of the records of hearings 
‘when they are held. 


GOVERNMENTAL AFFAIRS COMMITTEE, CHAMBER OF COMMERCE. 





Sena 
U.S. 


the § 
for f 
Sub-' 


ways 
sell | 
on al 


to tl 
whic 


Re § 
Hon 
Cha 
Sen 


M 
duce 
I 
Sup: 
prov 
It 
mee 
who 
The 
Hov 
pric 
atte 
tion 
J 
com 
of t 


E 





vill 


for 
ym- 
cts 
uct 
ect 
nu- 


ind 
nst 


of 
ich 


ors 
ind 
ice 
Pry 
ke, 
wo 
ind 
eS, 
his 
ord 
ike 


to 
all 
gu- 


all 


ur 
nd 


1gs 


AMEND CLAYTON ACT 645 


} Gray Co., INc., 
3 Minneapolis Minn., April 7, 1959. 
Senator Estes KEFAUVER, 


U.S. Senate, Washington, D.C. 


DEAR SENATOR: Have you ever heard the slogan “Competition Is Good for 
the Soul”? It appears to the writer that you seemingly have absolutely no use 
for free enterprise, and your bill 8.11, on which your Antitrust and Monopoly 
Sub-Committee is holding hearings right now, should finish it off completely. : 

Iam the sales manager of a small company who deals ethically in all business 
ways, but certainly it is the right of our salesmen and our sales management to 
sell our products in an ethical manner and be able to handle individual sales 
on an individual basis. 

I would appreciate an answer from you as to how you can possibly suggest 
to the Congress of the United States some of the portions of your bill, S. 11, 
which I call notorious, unfair, and socialistic. 

Very truly yours, 
Harry A. Mourpny, Jr., 
Sales Manager, Industrial Division. 


MakrcuH 16, 1959. 
Re §, 11. 
Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee 
Senate Office Building, Washington, D.C. 


My DeAR SENATOR KEFAUVER: The subject bill has recently been reintro- 
duced for Senate consideration. 

I have been studying material concerning the Robinson-Patman Act, the 
Supreme Court’s declaration in 1951 on the “good faith” decisions, and the 
provisions of 8S. 11. 

It is my belief that the subject bill would eliminate the ability of suppliers to 
meet the price-cutting competition of others who have local cost advantages, or 
who utilize price-cutting techniques to raid key accounts of other suppliers. 
The purpose of our antitrust law is to preserve competition, not to destroy it. 
However, this proposed amendment would eliminate the supplier’s ability to meet 
prices on individual accounts and hinder, rather than preserve, fair competition. 

Antitrust laws in themselves are basically fair and reasonable. However, to 
attempt to control prices on a unilateral basis destroys the concept of competi- 
tion which has brought us the living standards we enjoy today. 

J will appreciate you making this letter a part of the official record of sub- 
committee hearings and that you give it careful thought in your consideration 
of the subject bill. 

Sincerely, 
J. W. GRAVES. 

East St. Lovuts, ILL. 


GREAVES OIL Co., 
Okmulgee, Okla., March 11, 1959. 
Senator Estes KEFAUVER, 
Washington, D.C. 


Dear Sir: Something is wrong. I have been engaged in marketing petroleum 
products for nearly 40 years, and I have seen more confusion the past 2 or 3 
years than during all the preceding years. 

From the beginning, supply and demand were controlling factors in the prices 
charged for petroleum products. That has not held true during the period I 
just. mentioned. Available stocks have been millions of barrels higher than 


ever before and the tank car prices to the best of my knowledge have been the 


highest ever on record. 
When gasoline was released from rationing following World War No. 2 the 
tank car price was 5 cents per gallon, exclusive of all taxes, and dealers were 


able to.make from 5 to 6 cents per gallon profit. The tank car price now is 


.12375 per gallon, exclusive of all taxes. Branded independent dealers meeting 
the competition of unbranded dealers handling “distress gasoline” are able to 
gross about 4 cents if they own their places of business, and 3 cents if they rent 
from the supplier, . 
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No one can make a living under such conditions. Economic destruction faces 
most small business people marketing petroleum products unless something jg 
done soon to stop the sale of “distress gasoline and motor oils.” 

I feel certain that many dealers and jobbers have been persuaded against their 
real convictions to voice opposition to S. 11. 

Many thousands of us over the Nation will be watching with intense interest 
the fate of S. 11 this time. 

Please do everything you can to help us. 

Sincerely yours, 
Harry B. Greaves. 


GROCERY MANUFACTURERS OF AMERICA, INc., 
New York, N.Y., March 30, 1959. 
Re §8. 11, 86th Congress, 1st session 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
SENATE COMMITTEE ON THE JUDICIARY, 
Senate Office Building, 
Washington, D.C. 


Dear Sirs: The Grocery Manufacturers of America, Inc., respectfully declares 
its opposition to the legislation proposed by this bill; and it respectfully asks that 
this letter be placed in the record of the hearings thereon. We add that the fore 
going organization (known as the GMA) is the national association of manufac. 
turers of food and other grocery products, both large and small, throughout the 
United States; and their principal brands are household words. 

(1) S. 11 amends section 2 of the Clayton Act, outlawing price discrimination 
(ete.), as broadly revised by the Robinson-Patman Act; and for that reason its 
revised law is popularly named the Robinson-Patman Act. This is an antitrust 
law administered by the Federal Trade Commission, which supplements the basic 
Sherman Antitrust Act enforced by the Department of Justice. Hence that De. 
partment is also necessarily interested in the antitrust policy expressed by S. 11, 
We should note here that the GMA supported the enactment of the Robinson- 
Patman Act, at all congressional hearings on the bills therefor; and that the 
GMA has since continually recommended a general grocery industry compliance 
with this act and an effective official administration of it. For this act originated 
in serious evils developed in the marketing of food and other grocery products; 
and it was primarily designed to correct such evils. 

This bill mainly amends the provision of section 2(b) of the Clayton Act, 
as thus revised by the Robinson-Patman Act, which practically authorizes a 
seller to meet a competitive price in good faith. The amendment limits that 
authority by providing that a seller cannot meet a competitive price at all, where 
the effect of doing so may be substantially to lessen competition or tend to create 
a monopoly (ete.). Hence as now drawn section 2(b) confirms the traditional 
right of a seller in the normal independent conduct of his private business, at 
common law and under the Federal antitrust laws, to defensively meet price 
competition in good faith and as required. Whereas as thus amended section 
2(b) would deny this right, if its exercise may have the adverse competitive or 
monopolistic effect described. 

This complex question would be initially determined by the Federal Trade 
Commission and finally decided by the U.S. Supreme Court as provided, on a 
ease by case basis; and therefore its comprehensive answer would require in- 
finite administration and judicial process. In the meanwhile sellers would be 
left in a consequent position of uncertainty, arising from the ever varying market- 
ing situation here confronting them; and they would be compelled to exercise 
this right at their peril, in that situation. Moreover and since the Federal 
Trade Commission has reportedly approved S. 11 by a 3 to 2 vote this ques- 
tion must be approached from the standpoint that the Commission would prob- 
ably give amended section 2(b) a strict construction and administration, which 
the buyer sponsors of this bill contemplate and intend to achieve; and that 
amended section 2(b) could be thus used to destroy the seller’s existing right 
to meet price competition in good faith and as required. 

(2) The GMA opposes the amendment of section 2(b), proposed by S. 11, for 
two basic reasons. The first reason is thé economic one that manufacturers 
of food and other grocery products must practically meet price competition in 
good faith and as required for a successful conduct of their business, to a more 
or less extent. This situation is presented (for example) by their sale of bulk 
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products in a highly competitive market; and where they must absorb freight 
to meet local price competition in a distant market. 

The second reason is the legal one that the right of a seller to meet price 
competition in the independent conduct of his private business, in good faith 
and as required, is no more than the fundamental right to compete which all 
the Federal antitrust laws were enacted to preserve. The United States Supreme 
Court so decided in the two Standard Oil cases (340 U.S. 231 and 355 U.S. 
396), Wherein it construed section 2(b) and reviewed its administrative applica- 
tion; and therefore S. 11 is purposed and effective to reverse that decision. It 
should be noted here that in these cases our highest court held that section 2(b) 
affords the seller a complete defense to a charge of price discrimination under 
section 2(a) of the Clayton Act, if his lower price was “made in good faith to 
meet a lawful and equally low price of a competitor.” We should now add that 
this legal reason explains why the U.S. Department of Justice strongly opposes 
§. 11. And we should go on to say that the Federal Trade Commission origi- 
nally condemned the amendment proposed by this bill, for the same legal reason. 
In 1953 it advised Congress as follows: “The right to meet a lower price which 
a competitor is offering to a customer, when this is done in good faith, is the 
essence of competition and must be permitted in a free competitive economy.” 

(3) Four additional comments should be noted, in conclusion, with respect 
to the existing law of section 2(b). 

They are:: 

First. This law only authorizes the right of a seller to meet price competition, 
where it is exercised in good faith. Hence its exercise in bad faith is not 
authorized, for predatory price cutting or for any wrongful competitive purpose. 

Second. Smaller manufacturers must have this authorized right to meet 
price competition, in good faith and as required, to survive in competition with 
larger manufacturers. Hence the GMA is concerned to maintain that protection 
of its smaller manufacturers. 

Third. The sellers’ exercise of this authorized right to meet price competition, 
under such circumstances, is effective to reduce the cost of living accordingly. 
Hence section 2(b) is a significant remedy against price inflation, which is now 
aserious national problem. 

Fourth. If and to the extent the sellers’ exercise of this authorized right to 
meet price competition, under such circumstances, adversely affects competition 
between either sellers or buyers, its result is only a natural and inevitable 
economic consequence of the competitive system which the antitrust laws are 
designed to preserve. And the U.S. Supreme Court so observed in the first 
Standard Oil case. 

Respectfully yours, 
CHARLES WESLEY DUNN, 
General Counsel. 


DALias, Tex., March 12, 1959. 
Hon. Estes KEFAUVER, 
Chairman Antitrust and Monopoly Committee, 
Senate Office Building, Washington, D.C. 


Accept my vigorous protest against the passage of Senate bill S. 11 to be 
heard March 17th. Passage of this bill will limit the individual’s right to meet 
competition: Therefore, I claim it wholly un-American and respectfully request 
your committee to reject its passage. 

JAMES F.. GRIFFIN. 


STANDARD Or Co. oF CALIFORNIA, 


Idaho Falls, Idaho, March 12, 1959. 
Senator Estes Keravuver, 


Chairman, Senate Antitrust and Monopoly Committee, 
Washington, D.C. 


DearR SENATOR: I am quite concerned about the “anti-good faith competition” 
legislation, H.R. 11 and S. 11, and wish to urge you personally to do everything 
possible to forestall the passage of this discriminatory bill against the petroleum 
industry, which in my opinion is an encroachment on the American principles of 
free competition. This bill as proposed would: 

1, Not prevent gasoline wars, but would encourage them. 

2. Would encourage price cutter by ruling out any defense against their 
operations, 
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3. Would tend to wipe out independent petroleum jobbers, heating oil distrib. 
uters, and other wholesalers of petroleum products. 
I feel this is bad legislation and solicit your full support in defeating it. 
Yours very truly, 
Ray E. Groru, 
Wholesale Distributor, 


DuLuTH, MINN., March 21, 1959. 
Senator Estes KEravuver. 

Dear Six: Knowing you are in favor with Patman on the discrimination and 
monopolistic of big business on the discrimination of prices it is not only on 
discount bases not as much as selling below cost at a loss to get the cousumer ijn 
their market stores and injuring the small business. As a matter of fact, coffee 
was sold at a cost of 2 pounds for $1.29 which is below cost, that is only one of 
many which oceur every week in the newspaper of which no doubt this is great 
for the newspaper. 

We have had one chain opened recently just one block from us known as the 
Red Owl, which is owned by General Mills, a food manufacturer, as I believe 
should come under the same, as the consent decree given on the meat packers 
a year ago. This is really a hard competition to contend with which is one of 
the monopolistic and price cutting which should be controlled by the Government 
to give the small businessman an opportunity to exist and make a living without 
being eaten up by the big giants as you have always been for the small business, 
I know you are doing your utmost. 

Yours truly, 


C. A. GUSTOFSON, 


ATLANTA, GA., March 17, 1959, 
Hon. Estes KEeravver, 


U.S. Senate, Washington, D.C. 


Dear SENATOR KEFAUVER: This letter is to advise that I am diametrically Op 
posed to Senate bill S. 11, with reference to amending the Robinson-Patman 
Act. 

Yours very truly, 
BuGENE GuNsy, 
Judge, Court of Ordinary of Fulton County. 


STATEMENT or L. H. YEAGER, GENERAL MANAGER, GypsuM ASSOCIATION, 
Opposine S. 11 AND Supportine S. 138 


This statement is submitted on behalf of domestic producers of gypsum prod- 
ucts. Our members are vitally concerned with this proposed legislation but 
have acquiesced in the suggestion that statements be consolidated to conserve 
the committee’s time. They have expressed a basic desire—preservation of the 
right to compete in all markets at all times. Each is unalterably opposed to re 
striction of that right. 

The following companies, representing over 90 percent of this country’s 
gypsum production, constitute our membership: 


Barrett Division, Allied Chemical Corp. Grand Rapids Plaster Co. 


Bestwall Gypsum Co. Kaiser Gypsum Co., Inc. 
Blue Diamond Corp. National Gypsum Co. 

The Celotex Corp. The Ruberoid Co. 
Fibreboard Paper Products Corp. Union Gypsum Co. 

The Flintkote Co. United States Gypsum Co. 


Samuel H. French & Co. 


Gypsum is a nonmetallic mineral found in rock form in various places 
throughout the country. This rock is processed usually where mined into such 
building products as plaster, gypsum wallboard, and gynsum block. It is also 
sold for use in the manufacture of portland cement. Almost every permanent 
building built in this country contains some gypsum product in one form or 
another. Gypsum is also used for many other purposes. For example, as a soil 
additive it furnishes sulfur and calcium in growing peanuts and other crops. 
It is used in making statuary, patterns and molds, and in dental work, to name 
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only a few other uses. There are nearly 60 gypsum processing plants located 
in the following 24 States: 


Arizona Louisiana New York 
California Maryland Ohio 
Colorado Massachusetts Oklahoma 
Connecticut Michigan Pennsylvania 
Florida Montana Texas 
Indiana Nevada Utah 

lowa New Hampshire Virginia 
Kansas New Jersey Washington 


The gypsum industry is a highly competitive one and the companies in this 
pusiness are anxious to keep it that way. It is the opinion of our industry that 
§. 11 will jeopardize that competition. 

Gypsum building products are distributed through thousands of lumber yards 
and building supply dealers located in almost every city, town and village. Gen- 
erally speaking, the products manufactured by various companies in our industry 
are interchangeable. The plaster of one manufacturer will not bring a higher 
price than plaster manufactured by another company in a given market. Thus, 
price competition is absolutely essential. A company which for any reason is 
unable to meet a competitive price in good faith is not going to get the business. 

It is a basic concept of our antitrust laws that competition should be promoted 
on the basis of equality of opportunity. Government regulation designed to 
promote competition and secure equality of opportunity has become the accepted 
pattern. The declared purpose of S. 11 is consistent with this pattern. 

The test of legislative control of business, however, is not the stated purpose 
but the substance of the proposed law, and we suggest that two standards should 
be met before any such legislation is adopted: (1) it should have some reasonable 
chance of accomplishing the objective; and (2) it should be written in such a 
way that those who are affected can understand it and readily apply it. S. 11 
meets neither requirement. 

We recognize that the bill gives lip service to the desirability of competition 
and purports to restrict the right to meet a lower competitive price only where 
the effect may be “substantially to lessen competition, ete.” In our opinion the 
inevitable effect of this legislation on the gypsum industry will be to jeopardize 
competition and tend to create inflexible price structures which in the long run 
will be detrimental to the manufacturers, to our customers, and to the consumer. 
We can see no reasonable possibility of this bill having a favorable effect on com- 
petition at any level. 

As to the second standard, it is hard to conceive of a law more difficult for the 
businessman to understand and apply to the practical problems to which it re- 
lates. The test—whether the evidence in a particular situation affirmatively 
shows that the effect of meeting a lower competitive price may be to substantially 
lessen competition somewhere in some line of commerce—is so cumbersome, 
vague, and legalistic, and so foreign to the training of the businessman who 
normally makes the decision, that we believe the businessman will have trouble 
understanding it and will be wholly incapable of applying it in practice. 

It is of prime significance that this proposal would cover day-to-day business 
situations with problems which must be resolved promptly. These situations 
do not lend themselves to prolonged investigations and detached analysis of 
economic causes and effects. The problem is usually tactical, not strategical. 
The proposed legislation viewed in the context of the situations it is designed to 
cover is wholly unrealistic in terms of practical application. 

The penalties for violating the law are severe, and no business wants to take 
the risk. On the other hand, freedom to meet competitive prices is essential 
if the vigor of an industry is to be maintained. The least that a businessman 
should be entitled to is a law which offers a simple test to determine whether 
it is legal to be competitive. 

Experienced sales personnel now have difficulty understanding the Robinson- 
Patman Act. Recent court decisions have helped clarify parts of it. S. 138 
would further help the businessman in language he can understand. To specifi- 
cally state that a business can absorb freight and quote its customers on a 
delivered price basis is constructive legislation. 

§. 11 on the other hand simply injects uncertainty into an already complex field 
of the law. We doubt that legalistic confusion has ever stimulated competition. 
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In our opinion, it will harm the gypsum industry as a whole—with no foresee. 
able benefit to anyone in it. 

Our industry has opposed this legislation in the various forms in which jt 
has been suggested in recent years. The 1959 version has removed none of the 
basic objections. It has added a whole new series of questions. 

Unless there is a clear and compelling need for legislation to alter establisheg 
competitive practices, new laws should not be adopted, in the opinion of opp 
industry. If a change is needed, the law should be written so that businessmen 
ean understand it and apply it to the problems it was designed to cover. Unless 
the law is so written, it cannot be expected to accomplish its purpose. 

For these briefly summarized reasons the gypsum industry respectfully urges 
rejection of 8. 11 and adoption of S. 138. 

Thank you for considering our views. 

L. H, Yeacer, General Manager. 


H. W. Lay & Co., Inc, 
Chamblee, Ga., March 138, 1959, 
Senator Hstrs KEFAvUveER, 
Senate Office Building, 
Washington, D.C. 


Sm: The limitations imposed by bill S. 11 on the “good faith” provisions of 
the Robinson-Patman Act are highly objectionable. As a manufacturer and dis- 
tributor of food products, we want to register our opposition to this bill. 

Very truly yours, 
GEORGE WILLIAMSON, 
Secretary and Treasurer. 


BROOKFIELD, ILL., Miurch 30, 1959, 
Hon. James QO, EASTLAND, 
Senate Judiciary Committee, 
U.8. Senate, Washington, D.C. 


Dear Mr. Senator: If the Kefauver-Patman bill, 8S. 11, should become law, it 
would vitally affect the performance of business in an orderly, fair, and equitable 
manner. I urge you to protest the passage of this bill. 

Respectfully yours, 
W. A. HaGeEporn. 


Oak PARK, ILL., March 30, 1959. 
Hon. JaMEs O. EASTLAND, 
U.S. Senate Building, Washington, D.C. 


My Dear Mr. BHAsSTLaANpD: I am writing to you to express my opposition to the 
passage of Senate bill 11, amendment of the Robinson-Patman Act. 

Our weak position in the chemical industry at the time of World War I gave 
dramatie evidence to the importance of being self-sufficient in chemical ma- 
terials during times of national crisis. Of the many perils to small companies, as 
well as large, involved in Senate bill 11, it is my considered opinion that the 
final result of the passage of this legislation will be the weakening of our 
industrial might as a deterrent to an aggressor, in addition to creating many 
problems in competitive pricing and limiting of sources of supply for buyers of 
chemicals. 

It is common practice for foreign producers of chemicals to seek a U.S. outlet 
for a large inventory item. Carried to its logical conclusion, after a great many 
such transactions the disadvantageous competitive pricing features of the bill 
will mean that the U.S. manufacturer will curtail production of this material. 

It is my understanding that many small companies have gone on record as 
being opposed to the passage of this bill. Since the bill was designed to protect 
small business people, this opposition leads me to feel that closer study of the 
bill’s provisions has brought to light the fact that rather than stimulating com- 
petition the net effect of the bill’s passage would tend to stifle competition and 
hurt small businesses. 

I earnestly request that you oppose this legislation as reaction from respon- 
sible business leaders to this provision indicates that its passage would pose 
a serious threat to the continued healthy growth of our business economy. 
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In expressing these opinions relative to the proposals contained in the amend- 
ment to the Robinson-Patman Act, I speak from knowledge and experience 
gained over the years in the chemical industry. Presently I am employed as 
works manager of a local chemical manufacturing plant. 

Very truly yours, 
LEONARD A. HAHN. 


HAMPDEN GRINDING WHEEL Co., 
Springfield, Mass., March 30, 1959. 
Subject : H.R. 11, the right to meet competition. 
Hon. Estes KEFAUVER, 
U.8. Senator from Tennessee, 
Senate Office Building, 
Washington, D.C. 

Deak SENATOR KEFAUVER: We wish to be on record as opposed to Senate bill 
§. 11 upon which hearings have been held before the Senate Antitrust and Monop- 
oly Subcommittee. 

This bill eliminating the long-recognized good faith defense against charges 
and price discrimination is a blow to our company and others of similar size and 
stature and believe such a law would deprive us of any means to defend against 
price raids by competitors. 

We believe that it is essential for small businessmen to be able to retain their 
share of the market, but if S. 11 is enacted, it would jeopardize the right of small 
companies to stay in business and believe that this opinion is supported by the 
Department of Justice because it is contrary to the national antitrust policy in 
that it would take away a seller’s right to meet competition. 

Very truly yours, 
A. A. McCusker, Vice President. 


Upper SApDpLE River, N.J., March $1, 1959. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
86th Congress, 
Capitol Building, 
Washington, D.C. 


Deak Sir: I am writing to present my views on the proposed amendment to the 
Robinson-Patman Act (S. 11 and H.R. 11). 

At present, a seller can adjust prices in a given market area to meet the equally 
low price offered by a competitor if seller does so in good faith. However, under 
the proposed legislation, a seller must refrain from such practice with the result 
that he will certainly lose business and the forces of free competition will be 
substantially weakened. On matters of pricing, it is imperative that decisions be 
reached promptly. However, upon enactment of the proposed legislation, we will 
have to engage in lengthy discussions and determinations of the effect on com- 
petition prior to taking action. 

Furthermore, how can we discern the meaning of the term “substantially lessen 
competition” and project the effects of our many movements in the marketplace 
in this light, assuming for the moment that we understand the term? 

The proposed amendment is also unfair to buyers who constantly endeavor to 
purchase at the lowest possible price. 

For these reasons, we request your support in the opposition to the amendment. 

Respectfully yours, 
Jonn A. HANSON, Jr. 


Law OFFices or GAMBRELL, HARLAN, 
Russett, More & RICHARDSON, 
Atlanta, Ga. 
Senator Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


Dear Senator Keravver: As counsel for the Georgia State Chamber of Com- 
merce, we have been requested to write to you in opposition to the legislation 
identified as S. 11, which would, for all practical purposes, eliminate from the 
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Robinson-Patman Act the provision which now permits a seller to meet in good 
faith the lower prices offered by his competitors. 

The language of the legislation appears to be relatively harmless and is thus 
misleading, which we think is in itself objectionable. Nevertheless, all of us who 
have studied it have concluded that it would destroy the “good faith meeting of 
competition” defense. 

Such legislation clearly is contrary to the principles of vigorous competition 
and free enterprise which have characterized our economy in the past. More. 
over, it is contrary to the basic philosophy of the antitrust laws, which is that 
sellers should compete as vigorously as possible and should not be prohibited 
from meeting the prices and terms offered by competitors. 

As you undoubtedly know, this legislation has been opposed by the section of 
antitrust law and the house of delegates of the American Bar Association, both 
of which voted unanimously against it in 1957. The members of the Georgia 
State Chamber of Commerce are opposed to it, and we understand that other 
chambers of commerce have opposed it. This rather remarkable unanimity among 
the leaders of the business community and the legal profession is a strong indica- 
tion that, as we firmly believe, S. 11 is unsound and should not be adopted by 
Congress. 

Very truly yours, 
By W. GLEN Haran, 


DENVER, CoLo., April 13, 1959, 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR KEFAUVER: In a free enterprise system such as our forefathers 
founded, there is no need, imaginary or real, for either S. 11 or H.R. 11. 

Why should Government by arbitrary authority expressed through legislation 
deny any business—small or large, corporate, partnership, or individual—the 
good faith right to meet the lower price of a competitor? 

Why should the right of the public to purchase goods in a competitive market 
be denied by law or by any order, rule, or regulation by any group of bureaucrats? 

Who is being protected by such legislation as 8.11 or H.R. 11? 

The philosophy of this proposed legislation, to me, is nothing more or less than 
a departure from our time-honored and highly successful free enterprise system 
and a move in the direction of statism. Such legislation puts all business in a 
straitjacket controlled by bureaucrats and smacks of, yes, the overused word, 
socialism. 

The ultimate goal of such legislation would, it seems to me, be to restrict all 
business to the little business tucked away in some obscure location and no 
business could expand or grow prosperous beyond the horse-and-buggy days 
drive. In such a business climate our industrial know-how will wither and it 
will not be long before we will be ripe for plucking by a government more realis- 
tic and aggressive. 

If either of these proposed bills had been enacted a few years back, we would 
not have had the know-how of atom bombs or H-bombs. Is that what the sponsors 
of S.11 or H.R. 11 want? 

Instead of considering S. 11 or H.R. 11, the entire Congress should adopt §. 
138 and H.R. 1188 without delay. 

Sincerely, 
T. H. HAMMETT. 


HARDBOARD ASSOCIATION, 
Chicago, Ill., March 16, 1959. 
Hon, JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
U.S. Senate, Senate Office Building, Washington, D.C. 


DEAR. SENATOR: Enclosed is a copy of the Hardboard Association’s statement 
presented to the Antitrust Subcommittee, Senate Judiciary Committee, opposing 
S. 11 and supporting S. 138. 

The hardboard producers in this country vigorously oppose S. 11. The right 
to meet competition in the market place is fundamental and should be pre 
served. A seller should not have to speculate as to the legality of his price 
made in good faith to meet his competitors’ lower price. 

Cordially yours, 


DONALD LINVILLE. 
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@TATEMENT OF HARDBOARD ASSOCIATION OpposiInG S. 11 AND Supportine S. 138 


The Hardboard Association submits this statement, on behalf of the hard- 
poard producers in this country, in opposition to the proposed amendment to 
the Robinson-Patman Act contained in 8. 11 and in favor of S. 138. 

The members of this industry manufacture and sell hardboard, which is a 
hard, dense, grainless board. Hardboard consists of tough, dense wood taken 
apart and reformed mechanically into large, wide, hard boards for greater 
utility. It is wood made better, that will not split, splinter or crack. Hard- 
poard, being reconstituted wood, is an extremely versatile material with nearly 
limitless uses. It is found in nearly every home, office and factory in some form, 
and is widely used in the furniture and millwork industries, in construction and 
remodelling, and in the merchandising and display, transportation, education, 
recreation, electronics, and manufacturing fields. 

Being engaged in selling hardboard in interstate commerce, in a highly com- 
petitive industry, the hardboard producers are directly affected by the Robin- 
gon-Patman Act. They are each therefore vitally concerned with 8S. 11, seeking 
as it does to amend and limit the “good faith” meeting competition proviso of 
that act. They believe that S. 11 will seriously curtail their individual ability 
to compete in a fair and aggressive manner. 

When similar legislation was before the Senate Judiciary Committee some time 
ago (S. 11 and H.R. 1840, 2d sess., 84th Cong.), this association notified each 
member of that committee: 

“The hardboard producers in this country vigorously object to S. 11 and H.R. 
1840. The right to meet competition in the market place is fundamental and 
should be preserved. A seller should not have to speculate as to the legality of 
his price made in good faith to meet his competitor’s lower price.” 

The hardboard producers are of the same opinion today. 

§. 11 would virtually eliminate, or at least severely limit, the right of a seller 
to meet in good faith the low price of a competitor. The proposed statutory 
words, “unless the evidence affirmatively shows that the effect of the discrimina- 
tion may be substantially to lessen competition or tend to create a monopoly in 
any line of commerce, in any section of the country,” would convert a normal 
sales decision into a complex legal question involving evidence. 

Moreover, in compelling a seller, each time it faces a competitor’s low price, 
to determine whether or not its meeting in good faith that lower price may have 
the prescribed adverse competitive effect, the bill places a seller in an inex- 
tricable dilemma. On the one hand, if that seller elects to be competitive it 
subjects itself to prosecution not only by the Federal Government but also by 
private parties seeking treble damages. On the other hand, if the seller does not 
meet the lower price, it loses the order. The consequences of making the wrong 
decision are potentially severe, and the only reasonably safe alternative to taking 
such an unknown risk is not to meet the lower price. This latter alternative 
tends toward price stability and a stifling of competition, the very antithesis 
of the promotion of competition which our antitrust laws seek to accomplish. 

How can a businessman readily determine whether or not there is evidence 
affirmatively showing that the effect of his meeting in good faith a lower price 
will substantially lessen competition, for example, among his own competitors? 
Inasmuch as every sale affects competition, does this mean that the mere size of 
the seller is determinative and that only small sellers can safely use the defense? 
Equally difficult is the decision whether or not there is evidence showing adverse 
effect upon secondary level competition between competing buyers. It should be 
readily apparent that it would be virtually impossible for businessmen, in mak- 
ing their day-to-day sales decisions, to analyze and appraise all relevant factors 
bearing on the effect of a price change made in good faith on the various levels 
of competition, in any section of the country. 

The proposed bill also raises the basic question whether the meeting competi- 
tion defense is available to a seller who tries to increase its sales as well as to 
one which seeks merely to retain its customers. It is also confusing whether 
the proposed language in promoting “soft” competition seeks to protect competi- 
tors as distinguished from the vigor of competition. It would be indeed unfor- 
tunate if such substantive legal questions were to be injected into each case 
when a seller is faced with the alternative of either meeting a lower competitive 
price or foregoing a sale. 

Freedom of action to meet lower competitive prices, wherever and whenever 
encountered, is indispensable to vigorous competition. No business can compete 
if its efforts to meet competition are to be judged, after the fact, as proposed in 
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8. 11, on the basis of whether or not some competitive injury occurred, either 
competing buyers or to other sellers, as the result of the meeting in good faith og 
a lower price of a competitor. 

S. 11 would be particularly harmful to the domestic hardboard produ 
faced as they are and have been with the dumping in this country of Swedig, 
hardboard and the sale of such foreign hardboard here at low prices. Such an 
amendment to the Robinson-Patman Act would effectively prevent the American 
producers from competing with this extremely low priced foreign hardboarg 
without reducing their prices correspondingly to all other customers for fear 
that some court may hold that there was evidence affirmatively showing that the 
effect of the lower prices was to substantially lessen competition. Being unable 
to lower their prices correspondingly to all other customers, because in mogt 
cases the resulting prices would be below cost, the members of this indu 
would be compelled to sit idly by and see more of their markets go to foreign 
hardboard. 

This same result would follow from any price or service or facilities disrup- 
tion from competition in any market. To say at the same time that nothing ip 
the bill “shall be construed to alter the law applicable to the absorption of freight 
or of shipping charges” is an empty gesture, where that law is nowhere succinctly 
stated. 

S. 138, on the other hand, would clarify that law affirmatively by pointing 
out that it would not be a violation of the Robinson-Patman Act for a seller, 
acting independently, to sell at delivered prices or to absorb freight to meet in 
good faith an equally low price of a competitor. The right to absorb freight is 
but one facet of the right to meet in good faith the equally low price of a com- 
petitor. S. 138 thereby evidences a basic understanding that there is nothing 
pernicious or per se illegal in selling on a delivered basis or in absorbing freight 
to be competitive. It recognizes that such a method of selling is often simply 
the result of customer demand to know their laid down costs. 

Moreover, S. 138 would clarify all doubts as to the right to meet in good faith 
the equally low price of a competitor being a complete defense and is in accord 
with the construction of the Robinson-Patman Act by the Supreme Court. 

In summary, we believe it vital first that to preserve vigorous competition, the 
right to meet in good faith the equally low price, or services or facilities of com- 
parable value, of a competitor should be a complete defense as Supreme Court 
decisions now hold, and second that the right to sell at delivered prices or absorb 
freight in good faith, absent concerted action, should be clarified beyond ques- 
tion. 

For these reasons, the members of the hardboard industry earnestly urge that 
the subcommittee report S. 11 unfavorably and report 8. 188 with approval. 

Respectfully submitted. 

HARDRBOARD ASSOCIATION, 
By DONALD LINVILLE, 
Evecutive Secretary. 


HARMONY FARMS, 
Columbus, Ohio, April 11, 1959. 
Senator Estes KEFAvver, 
U.8. Senate, 
Washington, D.C. 


Dear SENATOR KEFAUVER: In our opinion §. 11, the equality of opportunity 
bill, would go a long way toward stopping price discrimination. 

Our firm is presently supporting Ohio House bill No. 243, which represents 
a State level effort to combat price discrimination and other expensive sales 
practices. We feel the Federal Government agencies are moving too slowly at 
this time to help us locally. 

Although none of the Judiciary Committee are from Ohio, we encourage you 
to ask each of them to vote for 8. 11. 

Sincerely, 


Harmony Farms Att Star DAIRIES, 
R. L. Bayton, Secretary. 
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Hayes & NOE, 
Atlanta, Ga., March 17, 1959. 
senator Estes KEravver, 
senator from Tennessee, 
Senate Office Building, Washington, D.C. 


Dear Sir: We have been advised that you are introducing legislation to 
amend the Robinson-Patman Act with your bill number 8S. 11 which would 
limit the “good faith” provisions of said act. 

Let me assure you, your action can only cause additional troubles for all 
pusinessmen, small and large, and rather than diminish unscrupulous business 
tactics it would increase them. Your bill, as we understand it, would permit 
the bat-faith operator to secure the business every time by preventing the 
legitimate business operator from meeting the lower price offered first by the 
unscrupulous merchant. : 

We sincerely urge you to reconsider the passage of such legislation and 
strike it from the record. 

Sincerely yours, 
Pau H. Nog. 
JOHN R. HAYES. 





STATEMENT OF MILTON HANDLER, OF NEw YORK, N.Y. 


I regret that the limited time that the committee is able to devote to its 
hearings on S. 11 makes it necessary for me to submit a written statement 
of my views rather than to appear before the committee and counsel with it, 

My experience with antitrust—both academic and professional—spans well 
over three decades. 

In 1926, I had the rare opportunity of assisting the revered Justice Harlan 
F. Stone as his law clerk in the preparation of his opinion in Trenton Potteries 
vy. United States, a landmark decision which is the foundation of modern anti- 
trust law. This was my first experience in antitrust. 

Since 1927 I have been teaching at the Columbia Law School and writing 
on all phases of antitrust law. I have represented both the United States and 
private litigants. I have appeared in antitrust litigation for plaintiffs and 
defendants—big and small companies alike. 

I speak thus from some 33 years of specialized experience as a professor of 
law, student of antitrust developments, and active practitioner. Froin this 
experience I discern great peril to our competitive economy in the pending 
measure and I deem it my solemn duty to sound a note of warning. 

S. 11 neither befriends antitrust in general nor small business in particular. 
It is at war with our basic antitrust philosophy and is hostile to the needs 
of the small businessman. It should be vigorously opposed by all who believe 
in antitrust and want to see the small businessman prosper. 

S. 11 has been presented to the American people as a measure intended to 
assure equality of opportunity to the small businessman. But the only equality 
in the bill is that it shackles all business—small as well as large. 

It is a mistake to assume that only the large seller is confronted with the 
business imperative of meeting his competition. If anything, it is more vital 
for the small business to meet competition than the large. The big company 
can lose a few customers and still survive. What happens to a moderate-sized 
concern when its rivals entice customers away by undercutting its price? Is it 
to be compelled to stand by or cut its prices across the board? Can it afford 
either alternative? 

Let us not blithely assume that only big business is implicated in Robinson- 
Patman violations. Look at the Commission and court records. The list of 
defendants does not consist of the blue-chip companies alone. On the contrary, 
small business predominates. 

This, of course, is to be expected. One gets a distorted view of our economy 
if he thinks of manufacturing and selling being carried on by industrial colossi. 
There are vast numbers of small manufacturers in America. Most intermediate 
distribution or wholesaling is in the hands of the small or moderate-sized entre- 
preneur. The industrial landscape is not uniform. It consists of business of 
all sizes. And the present bill applies to all sellers, big, little, and medium. 
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There has been some suggestion that S. 11 might allow the small seller tp 
justify a price discrimination by the good faith meeting competition defense 
while denying this justification to big business. I can find no basis for this 
distinction in the language of the bill, in commonsense or national policy, By 
what criterion would we determine whether a seller is sheltered by the goog. 
faith proviso? How big is big? Is there any difference in the impact upon the 
disfavored buyer if he pays the higher price for the same quantity of goods to 
a small-sized or a large-sized supplier? 

Take wholesaling, which is carried on primarily by small companies. The 
retailer buys most of his wares from wholesalers. Wholesalers, like other 
sellers, must meet competition. In so doing, there may be price discrimination, 
If the bill doesn’t apply to the small man, then most wholesaling is beyond its 
reach and, by a parity of reasoning, most retailers receive no protection from 
its enactment. If that be so, why any legislation? Is this what is meant by 
equality of opportunity? 

Suppose a seller finds that a customer has been offered a lower price. Isn't 
it of the very essence of competition that he reduce his price to make the sale? 

Indeed, isn’t it in the public interest for him to do so? It is fatuous to sug. 
gest that he cut his price to all buyers. That is not a realistic alternative, 
It is the path of bankruptcy. Ask any businessman whether it is a viable alter. 
native to reduce prices to all customers in order to save the customer who has 
been offered the lower price. 

I recognize that where a seller in meeting competition gives a favored price 
to a single buyer, the latter’s unfavored competitor may be placed at a com. 
petitive disadvantage. However, let us not prescribe a cure which is worse than 
the disease. I, for one, am against outlawing a business practice integral to 
the very structure of competition for the sake of guaranteeing every customer 
identical price treatment. 

We must never forget that big business has the resources to cope with re. 
strictions however uneconomic or unwise they may be. It is the small man 
who goes under when he is deprived of the opportunity of meeting competitive 
inroads. §. 11, which impedes competition and injures the small seller, is 
antiethical to our antitrust tradition and the prevailing national policy of 
helping the small businessman. 

I know the proponents will here, as in prior years, take refuge in the quali- 
fications within the bill—that meeting competition becomes illicit only when 
it substantially lessens competition or tends to create a monopoly. 

These qualifications are self-contradicting. They are nothing more than mean- 
ingless legal mumbo-jumbo. 

I challenge anyone to cite a single instance—in litigation or in the conduct 
of business affairs—where the meeting of competition tended to create a mo- 
nopoly. Meeting competition is defensive. Monopoly is aggressive. I know 
of no situation where the meeting of competition—matching another’s lower 
price—had any monopolistic impact. How could it? 

I believe the American people are entitled to a clear, unequivocal answer to 
this question. 

I venture to suggest that insofar as the bill prohibits the meeting of competi- 
tion where the effect is to tend to create a monopoly, is completely meaning- 
less and will have no practical impact. 

If the putative beneficiaries of the legislation are being told the contrary, I 
earnestly believe they are being misled. 

The key words of the legislation therefore are “‘substantially lessening com- 
petition.” 

These words were deemed so ineffectual in the original Clayton Act of 1914 
that section 2 of that law was revised in 1936 by the Robinson-Patman amend- 
ment which makes price discrimination unlawful when competition may be 
injured. 

Why should these words, “substantially lessening competition,” have a larger 
legal significance today? 

Again it would be helpful if the proponents would spell out the specific, con 
crete fact situations they have in mind to which these key words are intended 
to apply. 

Everyone is opposed to sin. No one wants monopoly created or competition 
substantially lessened. But to meet competition on the button is to act the 
American way—to compete fairly and squarely. To call such action monopoly 
or as substantially lessening competition is to distort the meaning of language. 
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The vice of the present bill is that no one knows precisely what its effect 
will be. 

If the qualifications are given their usual legal reading, the bill will be with- 
out any effect and Congress shall have wasted precious time that could have 
peen employed for better ends. 

If they are to be deemed the fair equivalent of the language of the Robinson- 
Patman Act which has been studiously and intentionally omitted—injure, destroy 
or prevent competition—then the statute will indubitably eliminate the meeting 
of competition as a defense to small and big business alike and fundamentally 
alter the American business system. 

Many suspect that the latter is the true objective and effect of the bill. I 
know not. 

The time has come for plain talking. 

The proponents should tell us whether there is or is not a difference between 
meeting competition which substantially lessens competition and meeting com- 
petition which injures, prevents or destroys competition, and if there is such 
difference, precisely what it is. 

They should tell us in no uncertain terms whether the meeting competition 
defense is being eradicated or limited, and if the latter, the precise extent and 
true purpose of the limitation. 

We should not have to wait for 10 years of expensive litigation to have the 
courts guess whether and to what extent existing law is being changed. 

I respectfully urge that S. 11 be rejected by the committee as the wrong law, 
proposed at the wrong time, having the wrong objectives and which, if enacted, 
may have the wrong effects. 


Maywoonp, Itu., April 4, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 

Dear SENATOR: Attached are copies of letters I have written to Senators 
Dirksen and Douglas and to Congressman Collier, asking them to oppose your 
8.11 bill. 

I have followed your activities in public service through newspapers and tele- 
vision. In nearly all cases I have agreed with your point of view and admired 
your fearless and undaunted stand in the face of opposition. I cannot agree 
with you on your S. 11 amendment to the Robinson-Patman Act. I have not 
attempted to enumerate all the reasons behind my taking this viewpoint. I know 
there are many others who feel the same way about it. I believe that if a large 
majority of the people who are against this bill advise you by letter, as I have 
done, that you will listen to the voice of the opposition in this case. I believe 
you are broadminded enough to do this and I am a believer in that old adage 
“wise men change their minds; fools never do.” 

It is my request that the attached letters be made a part of the official record 
of the subcommittee hearings. 

Respectfully yours, 
Horace HEcK. 


Maywoon, ILu., April 4, 1959. 
Hon. Paut H. Dovuatas, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR: It is with a great deal of regret that I note that the S. 11 
amendment to the Robinson-Patman Act is again before the Senate. 

Purchasing is my profession and I strongly feel that it is legislation like this 
that will take away our very right to buy and nullify competition which is the 
very heart of American business. 

I have read several articles on this subject and have had numerous discussions 
with others. I have read and listened to arguments in favor of as well as against 
this bill. The arguments against have far outnumbered and carried considerably 
more weight than those presented in favor of this bill. 

The good-faith provision of the Robinson-Patman Act as interpreted by the 
Supreme Court has worked quite satisfactorily and I don’t see why we can’t let 
well enough alone. Although there is no question that the intentions of the 
parties sponsoring this amendment are commendable and based on a desire for 
improvement, many times we do more harm than good when we trye to improve 
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something, particularly when that something has already proven itself to be 
adequate. 

1 firmly believe that 8. 11 will do much more harm than good. It can force 
many smaller companies out of business. The large concerns will have a distingt 
advantage. They are in a much better position to absorb losses brought on by 
having to reduce to all customers across the board in order to meet competition, 
Or if losses are not involved they can operate much better on a narrower profit 
margin than the small concern. 

I urge that you oppose the passage of this bill. By doing so, you are rendering 
a very important service to your fellow Americans and to the business economy 
of this country as a whole. 

Respectfully yours, 


Horace Heox. 


Cepar City, UTAH, March 16, 1959, 
Senator Estrs KEFAvuveER, 


Chairman, Antitrust and Monopoly Subcommittee, 
Washington, D.C.: 


I believe the adoption of S. 11 and H.R. 11 would hinder small independent 
buisnessmen and would not help us. Therefore, please make this telegram a part 
of the official record of your subcommittee. (Copy to Senator Dirksen.) 


GLEN HEATON, 
Petroleum Distributor, 


ELKO, NEv., March 16, 1959. 
Senator Estes KEFAvver, 


Senate Office Building, 
Washington, D.C.: 


Am opposed to 8. 11. This bill is contrary to our American system of free 
enterprise and competition. It amounts to controlled price control which ig 
foreign to our antitrust laws. Enter this protest into the records of hearings, 


L. D. HEsset. 


POCATELLO, IpaAHO, March 15, 1959. 
Senator Frank CHURCH, 


Washington, D.C.: 


Bill H.R. 11 and 8. 11 pertaining to anti-good-faith competition are again com- 
ing before your respective bodies. Please make every effort to forestall pas- 
sage of same for the good of American industry and our principles of free 
competition. 


M. J. Hopxrns, 


PITTSBURGH, PA., March 20, 1959. 
Hon. Estes KEFAUVER, 


Senate Office Building, 
Washington, D.C.: 


We very much hope Senate bill 11 can be reported out of the Judiciary 
Committee for action by the Senate. This legislation long overdue and vital to 
small businessmen everywhere. 


MILLER Hori HoPKins. 


HoME MILK Propucts Co., INc., 
Bilowi, Miss., April 11, 1959. 
Hon. Estes KEravuver, 
U.8. Senate, 
Washington, D.C. 


Deak SENATOR: I hope you see fit to recommend the passage of S. 11. 
The backbone of America is the small independent businessman. Although 
he has equal rights with big chain organizations, he does not have equal power, 
therefore needs protection. 
I sincerely hope 8. 11 will pass, which will be a step in the right direction. 
Yours very truly, 


M. G. NESS. 
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HaGan CHeEemMIcAts & ContROLs, INC., 
Pittsburgh, Pa., March 25, 1959. 
Hon. Estes KeFravver, 
U.S. Senate Office Building, 
Washington, D.C. 

DeAR SENATOR KEFAUVER: We oppose the passage of Senate bill S. 11 and ask 
that this letter be made a part of the official record of the subcommittee’s hear- 
jngs. It is our opinion that the enactment of S. 11 would defeat the very purpose 
it is intended to accomplish. 

We are a small business engaged in the engineering and sale of industrial 
water treatment chemicals on a national basis. Quite frequently we must meet 
a competitive situation which you would try to eliminate. We accept these 
situations as the normal and good way of doing business and the elimination 
of which would be a blow to free enterprise. Were it not possible for us to 
compete for our own business against a supplier or manufacturer who only by 
virtue of his proximity to the customer could give a price advantage, the door 
would either be closed to us or the national price lowered to the point where 
we couldn’t afford to stay in business. As it is now, we as a small business can 
compete with the largest. 

We strongly urge you to leave alone the system which has evolved from the 
practices of honest businessmen and which will be preserved by them without 
penefit of legislation. Instead we urge you to direct your good efforts toward the 
correction of the evil influences which are taking control of private business out 
of the hands of honest men. 

Very truly yours, 
W. W. Hopwoopn, President. 


FortuNA, CALIF. 
Senator Estes KEFAUVER, 
Senate Building, Washington, D.C.: 
Imperative to our free enterprise system that Senate bill 11 be defeated. 
Competition in this respect should not be stifled. 
Mr.,AND Mrs. E. G. HASKIN. 


Sr. PAu, MInN., April 23, 1959. 
Senator Estes KEFAUVER, 
Antitrust and Monopoly Subcommittee, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Dear Siz: There is before your committee Senate bill 11 which involves the 
basic right of a businessman to meet in good faith the lower price of a competitor. 

In my opinion, this is a bill which seeks to restrict a basic and vital factor in 
our free enterprise system. It would seem that the decision of the Supreme 
Court in the Standard Oil of Indiana case in 1951 should establish once and for 
all the ability to meet a lower price offered to a customer by a competitor as 
long as the effort was made in good faith. 

I wish to register my objection to this bill because in our free enterprise 
system a businessman should have the right to meet, in good faith, the lower 
price of a competitor. To restrict this right would serve only to curtail vigorous 
and free competition upon which the American economy is based and which our 
antitrust laws are designated to protect and assure. 

Yours very truly, 
G. C. Hmm. 


THE HOLTITE MANUFACTURING Co., ING., 
Baltimore, Md., April 30, 1959. 
Senator Esters KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Dear Sir: This company wishes to go on record as being opposed to the 
passage of Senate bill S. 11. In our opinion, amending section 2(b) of the 
Robinson-Patman Act to limit the right of a manufacturer to meet in good faith 
the lower price of a competitor would deprive manufacturers, such as ourselves, 
of any legal means of defense against price raids by our competitors. It appears 
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to us that S. 11 would require us to perform the functions of the Trade Com- 
mission and the court before we could run the risk of trying to keep a customer 
through good faith concessions in price. We feel that enforcement of the 
Robinson-Patman Act as it now stands could accomplish all that S. 11 seeks to 
accomplish without harming manufacturers such as ourselves. We would appre- 
ciate it if you could make this communication a part of the record of any 
hearings conducted on this bill. 
Respectfully yours, 


By ALBERT A, ESTERSON, 


PHOENIX, Artz, 
Senator Estes Keravuver, 
Washington, D.C.: 

Refer to Senate bill 11 and House bill 11. We are keenly interested in the 
above. Any action that would injure the basic rights of a businessman to meet 
in good faith the lower price of a competitor in any business would severely 
curtail any businessman’s freedom. Please include the above in your officia) 
records and subcommittee hearings. Please advise. 


WILLIAM R. Hooks, 
Distributor, Standard Oil Co. of California. 


St. Louis, Mo., March 25, 1959. 
Hon. Estes KEFAUVER, 


Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
Senate Office Building, Washington 25, D.C. 


My Deak SENATOR KEFAUVER: I am opposed to the enactment of the proposed 
legislation to amend section 2(b) of the Robinson-Patman amendment to the 
Clayton Act, S. 11, because, from my position as a businessman in active com- 
petition with many others, I must feel secure in meeting the equally low price 
of my competitor. The proposed amendment, by permitting my defense to be 
refuted by a charge that my competitively defensive action in and of itself in- 
jures competition and is therefore unlawful, injects such a degree of uncer- 
tainty into the act of meeting competitive prices that I would be most seriously 
handicapped in holding my business against competitive inroads. 

I request that this note of opposition to this measure be laid before your 
committee in the forthcoming hearings. 

Yours sincerely, 


HomErR Howes. 


FAIRFIELD, ALA., April 2, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 


Sir: I see that again bill S. 11 is being considered and I, therefore, as in 1957 
and 1958, wish to express my objections to this bill. 

The opinion I have always had in regard to the bill is that it will adversely 
affect the very basic principle of competition, under which our country has 
prospered for many years. 

I am particularly interested in the chemical industry and believe this bill, if 
passed, would have a very drastic effect upon the chemical industry in our 
district. 

I respectfully request your serious consideration and efforts towards the defeat 
of this bill. 

Very truly yours, 
JOHN T. HUEts. 


WELLTON, ARIZ. 
Senator Estes KEFAUVER, 


Senate Office Building, Washington, D.C.: 

Would like to go on record in opposition to Senate bill 11 and House bill 11. 
Feel this would restrict my right to free enterprise. Request you vote 
accordingly. 


J. T. HUNTER. 


—— 
TN 
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HUTCHINSON, KANs. 
w. L. OSWALD, 
shoreham Hotel. 
pear Siz: The Hutchinson Petroleum Club composed of 62 members who are 
gasoline and oil dealers, both wholesale and retail, unanimously oppose Senate 
pill S. 11. 
Harry Mock, President. 


Boonton, N. J., March 80, 1959. 


Subject: Bills 8. 11 and H.R. 11, amending Robinson-Patman Act to deprive 
sellers of right to meet a competitor’s lower price, unless the seller performs 
the impossible task of predicting and measuring in advance what the com- 
petitive effect might be in the future. 


Hon. JAMES O. EASTLAND, 
U.S. Senate, Washington, D.C. 

Deak SENATOR EASTLAND: These bills have been consistently opposed by Presi- 
dents Truman and Eisenhower, the Bureau of the Budget, the Department of 
Justice, and the Department of Commerce. Representative Celler has said this 
legislation “has many hidden meanings; it presents many problems.* * * There 
are many things in this bill which may take many Supreme Court decisions to 
clarify * * *.” 

Supreme Court decisions under present law afford adequate protection, per- 
mitting a seller “to retain a customer by realistically meeting in good faith the 
price offered to that customer, without necessarily changing the seller’s price to 
its other customers.” 

This pernicious legislation will completely disrupt fair competitive practices, 
and IS harmful because— 

(1) It will lessen competition by reducing price flexibility : 

(2) Create complete uncertainty for the seller as to when he can meet a 
competitive price ; 

(3) Prevent small manfuacturers from meeting lower price of larger 
producers ; 

(4) Encourage local monopolies of lower priced local producers; 

(5) Limit sources of supply available to buyers; and 

(6) Place domestic industry at increased disadvantage in competing with 
low priced imported products. 

May I respectfully, but strongly, urge your opposition to this destructive 
legislation. 

Sincerely, 
EArt J. Hurp, 
Counselor at Law. 


HUTCHINSON BaG Corp., 
Hutchinson, Kans., March 20, 1959. 
Senator Estes KErFAUVER, 
Chairman Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Deak SENATOR KEFAUVER: We are interested in the proposed legislation to 
amend section 2(b) of the Robinson-Patman Amendment to the Clayton Act, S. 11. 

This firm employs around 75 people. We are engaged in the manufacture of 
new textile bags supplying principally the flour milling and commercial feed in- 
dustries. Ours is a highly competitive business. 

We understand that this proposed amendment would enable our competitors 
to claim that everytime we met their prices in order to hold on to our customers 
we would be injuring them. In other words, whenever a competitor makes lower 
prices to one of our customers in order to take the business away from us, we 
would just have to stand by and let them have the business or run the risk of 
having to defend our action. Also, each time we tried to pass on to our trade any 
savings resulting from lower cost or increased efficiency we would do so with 
the knowledge that some competitor could put us right in the middle of expensive 
litigation by claiming that we hurt him. 

It seems to us that the idea is completely unrealistic and unworkable. Fur- 
thermore, it would tend to restrain trade rather than increase healthy competi- 
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tion. We also feel that legislation such as this would be particularly harmfy 
to small business concerns such as ours. If, because of it, we became involyeg 
in litigation costing many thousands of dollars it could be ruinous. 
We request that our opposition to this amendment be brought to the attention 
of your committee when you have your hearings. 
Yours very truly, 


M. J. ANDERSON, Jr., President. 


ILLINOIS MANUFACTURERS’ ASSOCIATION, 

Chicago, March 11, 1959, 
Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C. 


Deak SENATOR Kerauver: We have been advised that your Antitrust ang 
Monopoly Subcommittee has announced tentative plans to begin hearings Mareh 
17 on S. 11. 

Last year, the Illinois Manufacturers’ Assoeiation submitted testimony with 
respect to the serious implications of this measure, and we want to reiterate 
our belief that careful analysis of the operation which would result from the 
enactment of this bill would be very decidedly inimical to the interests of the 
general business community. 

Prior to adopting our policy with respect to this measure, we called together 
a great many of our members to carefully analyze the effects which would be 
caused by this proposed law. Analysis from all angles convinced the association 
that it would be unwise to establish the requirements as outlined in the measure, 

One of the basic factors in the strength of the competitive system in thig 
country has been the ability of the business community to maintain vigorous 
and often very intense competition. Over the years this competition has had 
the salutary effect of prodding manufacturers to constantly devise ways and 
means of reducing their costs of production. This has been a boon to the 
consuming public because it is obvious that a reduction in production costs is 
reflected in the price of goods purchased by the public at large. In fact, it 
seems clear that the remarkable standard of living which we have in the United 
States is attributable to this cause-and-effect situation. It has often been demon- 
strated that the restrictions and restraints upon the expansion of production 


facilities and flexibility of prices which have prevailed in the cartel systems | 


in effect abroad have been one of the most important factors in maintaining a 
system under which the well to do are able to enjoy the fruits of industry because 
they could afford the high prices, while the working people generally were 
denied those fruits. 

We are convinced that the rigidity of the price structure which would result 
from the enactment of S. 11 could only mean a lessening of the competition 
which has been proven so good for the public at large. 

Accordingly, we respectfully request that if it is at all possible to do so, this 
communication and the attached memorandum be included as a part of the 
official record of the hearings. 

Most respectfully yours, 
BE. Epcerron Hart, 
Secretary. 


STATEMENT OF ILLINOIS MANUFACTURERS’ ASSOCIATION, IN OPPOSITION TO §, Il 
Now PENDING CONSIDERATION BEFORE U.S. SENATE 


The Illinois Manufacturers’ Association is an organization of Illinois man 
facturers. Its membership consists of approximately 5,000 manufacturing firms, 
large, medium-sized, and small which account for about 90 percent of the 
manufactured output of Illinois manufacturers. 

The Illinois Manufacturers’ Association is opposed to the enactment of §. 11, 
The association believes that this bill, if enacted, would subject all types of 
business—large, medium-sized and small—to unworkable restriction on their 
right to engage in competition in good faith. 

Under the law as it now exists, an accused seller may defend by showing that 
the lower price which he granted to one or more, but not to all, of his com: 
peting customers, was done “in good faith to meet an equally low price 
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of a competitor.” The Supreme Court has held in the case of Standard Oil Com- 

ny of Indiana v. The Federal Trade Commission that if this is established 
by the seller, it is an absolute defense to charges of unlawful discrimination in 
price. Thus, the good faith defense merely means that a seller has the right to 
lower his price to one or more competing customers without having to do so for 
all customers for the sole purpose of meeting the equally low price which has 
peen offered to any of his customers by a competing seller. 

The purpose of S. 11 is to abrogate the decision of the Supreme Court of 
the United States in the Standard Oil case. 

This bill proposes that the good faith defense would continue to be a “com- 
plete” defense “unless the effect of the discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce.” 

The practical effect of this bill, if enacted into law, would be to eliminate 
the good faith defense entirely. A seller would not dare to run the risk of 
meeting a competitor’s lower price if he knew that he would be compelled to 
prove that the granting of the lower price did not have the prohibited effects. 
A seller confronted with the necessity of meeting a competitor’s lower price to 
hold a customer would have to determine whether to do so would substantially 
lessen competition or tend to create a monopoly in any line of commerce. The 
Federal Trade Commission, when it was opposing similar legislation, stated: 

“As a practical matter, this (bill) completely nullifies the defense, for it 
would never be available to any seller, for the Supreme Court has already held 
that every substantial difference in price may injure competition.” 

If our competitive economy is to be preserved, a seller must be free to go into 
all markets and try to sell his products at the prevailing local price. Likewise, a 
seller must be permitted to lower his price in order to meet prices offered to one 
or more of his customers by a competitor just coming into the area. Unless a 
seller has these rights, it may well be impossible for him to survive. 

The proponents of this bill admit that it is vague and obscure and that its 
real meaning can only be determined after many years of litigation. In the 
meantime, sellers will be faced with the problem of making decisions which 
may subject them to triple damage suits. 

Furthermore, there is no necessity for any such legislation. The Standard 
Oil decision has not resulted in the widespread price discrimination and adverse 
competitive effects which were predicted by some of the supporters of this 
legislation. 

Insofar as the Federal Trade Commission is concerned, no seller has as yet 
been able to prove to the satisfaction of the Commission that his reduced price 
was granted in good faith to meet the lower price of a competitor. 

We submit that no business can compete actively and vigorously if its efforts 
to meet competition are to be judged after the fact as proposed by this bill 
on the basis of whether or not competitive injury occurs as a result of meeting 
in good faith the lower price of a competitor. 

We further submit that this bill should not be enacted into law. 


ILLINOIS STATE BAR ASSOCIATION, 
Chicago, Ill., March 30, 1959. 
Senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


Deak SENATOR KeFravuver: During the 1957 hearings on Senate bill 11 our 
association examined these bills and filed a report with the Senate Antitrust 
and Monopoly Subcommittee opposing this bill. A copy of this report is enclosed 
herewith. 

We have again examined S.11 and adhere to the views expressed in the 
attached report. The only change in the pending bill as compared with the bill 
before the Senate in 1957 is the addition of the following five words, “The 
evidence affirmatively shows that.” In our opinion the addition of these words 
is meaningless for all practical purposes. We request that you make a copy 
of this letter and our 1957 report a part of the record of the current hearings. 

Very truly yours, 
THEODORE A. GROENKE, 
Chairman, Section on Antitrust Law. 
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REporRT OF THE SECTION ON ANTITRUST LAW OF THE ILLINOIS STATE 
Bar ASSOCIATION 


In the matter of S. 11 (Kefauver), H.R. 11 (Patman) ; 85th Congress, Ist session, 


The antitrust section of the Illinois State Bar Association respectfully submits 
this report in opposition to the enactment of the above described companion 
bills now pending before the Congress of the United States. The bills woulg 
amend section 2(b) of the Robinson-Patman Act in connection with the existing 
right of a seller to meet, in good faith, the equally low price of a competitor, 

The committee opposes H.R. 11 because it would completely eliminate the 
existing right to meet competition and, 8. 11, because it would eliminate thig 
right for all but delivered-price sellers. Since the right to meet competition js 


—_—_—————— 


essential to a competitive economy, both bills run contrary to the basic objectives | 


of the antitrust laws. Nor are the bills necessary to effective enforcement of the | 


Robinson-Patman Act, 
The text of H.R. 11 and S. 11 are set forth in the appendix hereto. 


THE APPLICABLE STATUTES 


Section 2(a) of the Robinson-Patman Act prohibits a seller from discriminat- 
ing in price between his customers when such discrimination may have certain 
detrimental effects on competition. Section 2(b), among other things, permits 
a seller to quote a lower price in order to meet in good faith an equally low 
price quoted by a competitor. 


BACKGROUND OF THE PROPOSED AMENDMENT 


The leading case on the meting competition defense is Standard Oil Co. y, 
Federal Trade Commission (340 U.S. 231 (1951)). The Supreme Court there 
held that section 2(b) provides the seller with an absolute defense to a charge 
of price discrimination, rejecting the Federal Trade Commission’s argument that 
the defense merely served to rebut a prima facie case of violation made by a 
showing of price differences alone. The Commission’s contention, rejected by 
the Supreme Court, was that the meeting-competition defense should be unavail- 
able when the price differences had an adverse competitive effect. The Court 


said, “So interpreted the proviso would have such little, if any, applicability ag | 


to be practically meaningless.” 
Although the result of the Standard Oil decision has been supported by the Jus- 
tice Department,’ the Administration,? and, from time to time, by the Federal 
Trade Commission 2 itself, legislation to remove or at least to modify the meet- 
ing-competition defense has been introduced in each Congress since 1949. H.R. 
11 and S. 11 are substantially similar to their predecessors. 


EFFECTS OF THE PROPOSED AMENDMENTS 


The proposed amendments would clearly limit the availability of the meeting. 
competiton defense. Whether the defense would survive at all, and, if so, under 
what conditions, is a matter of dispute. Some legal commentators believe that 
the defense would be completely unavailable for all practical purposes,‘ a view 
shared by this committee. 

Price differences are forbidden by section 2(a) of the Clayton Act, only where 
the effect of the differences may be (1) “Substantially to lessen competition or 
tend to create a monopoly in any line of commerce, or (2) to injure, destroy or 
prevent competition with any person who either grants or knowingly receives 
the benefit of such discrimination, or with customers of either of them.” 

H.R. 11 and §S. 11 purport to make the meeting-competition defense available, 
if at all, when the court finds that the effect of the discrimination might be to 
“injure, destroy or prevent competition with any person” but not “substantially 


1 Hearings before Antitrust Subcommittee of the Senate Judiciary Committee on FLR. 
1840 and other bills, 84th Cong., 2d sess. (n. 688 et seq.). 

2 “Hearings Mefore Antitrust Subcommittee of the Senate Judiciary Committee on H.R, 
1840 and Other Bills,” 84th Cong., 2d sess. (p. 24) ; Congressional Record, June 22, 1954, 
p. 8108: Congressional Record, July 6, 1949, p. 9164. 

8 Senate hearings on S. 1008, 81st Cong., p. 72. 

* Statement of Jerrald G. Van Cise for Clayton Act committee, New York State Bar Asso- 
elation, “Hearings Before Antitrust Subcommittee of the Senate Judiciary Committee on 
H.R. 1840 and Other Bills,’ 84th Cong., 2d sess. (p. 414); statement of Chicago Bar 
Association, id., p. 508. 
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to lessen competition or tend to create a monopoly in any line of commerce.” 

No clear illustrations have been given of a situation in which such circum- 
stances would prevail. The House committee report on an identical predecessor 
to H.R. 11 states that the good faith defense is to be applicable when the injury 
is “only to an individual competitor, but is not of sufficient effect that it may 
result in injury to the vigor of competition.” However, the report also states 
that proof of injury to an individual competitor would not preclude a finding that 
the effect of the injury was to substantially lessen competition or tend to create 
a monopoly “in appropriate cases.” * 

Nor do the cases provide guides. The courts and the Federal Trade Commis- 
sion have thus far made no distinction between the several competitive effects 
contained in section 2(a), and in fact, have tended to equate them. An example 
is Moore v. Mead’s Fine Bread Co. (348 U.S. 115 (1954) ). 

The past failure to differentiate between the competitive effects proscribed 
in section 2(a) of the act would make it extremely difficult to establish degrees 
of competitive injury in the future. Price differences having minimal or non- 
existent effects upon either the vigor of competition generally or upon individual 
competitors have been held to violate the act. A case in point is Federal Trade 
Commission v. Morton Salt Co. (334 U.S. 37 (1948) ), in which a small difference 
between carolad and less than carload prices for salt, available to 99.9 percent 
of the seller’s grocer customers, was held to have a “reasonable possibility” 
of “lessening competition” among grocers.° To find some still lesser effect upon 
competition which could be labeled “injury, destruction or prevention of com- 
petition” would seem virtually impossible. 

If there is no feasible distinction between the adverse competitive effects set 
forth in section 2(a) of the act, there is no doubt that H.R. 11 and S. 11 would 
nullify the meeting-competition defense. In the absence of any adverse effect 
upon competition, price discrimination does not violate the law. Yet the bills 
would permit the defense to be invoked only in the absence of such effect. 

Since the courts have attempted no such distinction and, in fact, a rational 
distinction could hardly be made, it would appear impossible for a businessman 
to forecast the legality or illegality of a lower price given to a customer to meet 
a competitor’s offer. It would be no less difficult for his attorney to advise him 
in such a situation. Even should the meeting competition defense survive, it 
would do so under circumstances which would make it so difficult of applica- 
tion as to render it practically useless. 


THE ECONOMIC VALUE OF THE MEETING COMPETITION DEFENSE 


No valid antitrust purpose can be served by eliminating from the Robinson- 
Patman Act the right of a seller to charge different prices where it is necessary 
to do so in order to meet the equally low price of a competitor. On the con- 
trary, the defense is basie to price competition and its elimination would di- 
rectly contradict the basic philosophy of the Sherman Act. 

It is important to understand precisely what this defense permits and what 
it does not. The meeting competition defense permits a seller to defend him- 
self against competitive attack. If there were no such defense and a seller 
learned that one of his best customers had been offered a lower price by a com- 
petitor, he would have the unappetizing choice of letting the customer go or cut- 
ting prices to all of his customers to the same extent. This alternative could 
be particularly disastrous to small local concerns to whom a single good cus- 
tomer means far more than to large, nationwide sellers. 

The meeting competition defense permits sellers to reach out into distant 
markets to compete with more advantageously located sellers by absorbing 
freight or some other cost. This practice is socially valuable for it increases 
the territory in which each seller can compete and thus increases the number of 
sellers available in every market. H.R. 11 would completely destroy this prac- 
tice ; S. 11 would destroy it for all but delivered-price sellers. 

The meeting competition defense does not permit a seller to engage in preda- 
tory price raids. The customer to whom a lower price is offered must already 
have received an equally low offer for the defense to be available. This means 
that the customer is going to get the lower price in any event. The meeting com- 


5H. Rept. No. 2202. 84th Cong., 2d sess. (1956). 

®See also Samuel H. Moaa. Inc.. 36 F.T.C. 640 (1943), affirmed, 148 F. 24 378 (2d Cir. 
1945), ceriorari denied, 326 U.S. 784 (1945), in which it was held that lower prices given 
a few buyers “lessened competition” solely by inducing such buyers to purchase from the 
seller rather than from other manufacturers. 
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petition defense does not create the lower price; it merely allows a Second seller 
to compete. 

The effect of H.R. 11 and §, 11, therefore, would not be to preserve competition 
but to inhibit it. Many sellers may be forced to withdraw from geographica 
distant markets, many will be forced to let customers go without attempting to 
meet competitive prices. 

FREIGHT ABSORPTION 


The practice of absorbing freight, when it results in one buyer paying less 
than another, is legal only so long as a good-faith-meeting-of-competition defense 
exists. Since H.R. 11 in effect destroys that defense, it also destroys the right 
of sellers to reach distant markets and compete with sellers more advantageous. 
ly located through the mechanism of absorbing freight charges. 

The Senate bill, S. 11, attempts to avoid this patently undesirable result by 
adding a proviso: “Provided further, That nothing contained herein shall be 
construed to alter the law applicable to the absorption of freight or of shipping 
charges.” At first glance, this proviso may seem to cure the objectionable char. 
acteristics of H.R. 11, but consideration reveals that the proviso creates further 
discrimination. 

Under 8. 11’s freight absorption proviso every seller who sells at a delivered 
price might be entitled to discriminate in price up to the full amount of the 
freight and shipping charges when necessary to do so to meet competition. But 
sellers who Sell f.o.b. seller’s place of business would have no freight or shipping 
charges to absorb. Since almost any price differential is regarded as tending 
to lessen competition, such sellers could rarely lower a price to meet the equally 
low price of a competitor. Yet the economic effect of price differentials is no 
different where the seller pays it. Thus S. 11 itself creates the grossest kind 
of discrimination between sellers. 

The presence of the freight absorption proviso in S. 11 casts further doubt 
upon the merits of the bill as a whole. Why should the good faith meeting of 
the equally low price of a competitor be a good thing when it can be accom- 
plished through freight absorption and a bad thing when it cannot? The dis- 
tinction between absorbing freight and absorbing some other charge is purely 
nominal. Both reduce the price to the buyer and the return to the seller, 

The proviso creates additional complex problems of definition. While its text 
refers to absorption of freight and shipping charges, sellers quote prices in a 
variety of ways that may include elements of transportation. For example, 
single basing point, multiple basing point, freight equalization, and zone pricing 
methods all reflect a seller’s competitive price reductions in various degrees. 
But under the text of the proviso, it is not clear just which of these pricing 
techniques is covered. Thus novel and troublesome legal problems would at- 
tend all efforts to determine a seller’s entitlement to the benefits of the proviso. 


APPENDIX 


H.R, 11 


H.R. 11, if adopted, would amend section 2(b) to read as follows (the matter 
proposed to be stricken is enclosed in brackets, and new matter proposed to be 
added is italicized) : 

“Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price of services of facilities furnished, 
the burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commission is authorized to issne 
an order terminating the discrimination: Provided, however, [That nothing 
herein contained shall prevent a seller rebutting the prima facie case thus made 
by showing] That unless the effect of the discrimination may be substan 
tially to lessen competition or tend to create a monopoly in any line of com- 
merce in any section of the country it shall be a complete defense for a seller 
to show that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor, or the services or facilities furnished by a competitor.” 
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§TATEMENT OF FRANCIS J. SCHUSTER ON BEHALF OF THE INDIANA INDEPENDENT 
PETROLEUM ASSOCIATION, INC., ON 8S. 11, Marcu 17, 1959 


My name is Francis J. Schuster. I am executive vice president of the Troy 
Oil Co., located at 820 East Troy Avenue, in the city of Indianapolis, Ind. 

Jam appearing here today on behalf of the Troy Oil Co. and the jobber organ- 
ization of my State of which I am a member, the Indiana Independent Petroleum 
Association. 

The Troy Oil Co. was started in June 1930, by my father, Frank J. Schuster. 
I helped to cut pipe and have been working here steadily since the age of 16. I 
have had the active management of the Troy Oil Co. since about 1944. The 
Troy Oil Co. is a closed corporation with only three stockholders—my father, my 
prother-in-law and myself. We are only small potatoes as an oil company goes, 
put everything we have made is right there. We have had to plow back every 
pit of capital in order to grow. We are staking what little money we have on 
our ability to compete in that industry. I personally think we can do that if 
we are not legislated out of that opportunity. 

The thing that gives me great concern is the opinion of the editors of the Har- 
yard Law Review in an article discussing the Detroit case, that “the jobbers will 
suffer most.” The editors further stated that in their opinion “he” (the jobber) 
“will either be eliminated from the distribution process by his supplier or suffer 
a limitation of his freedom of action through some form of a resale price main- 
tenance. This result would seem anomalous since the statute was designed to 
protect small businesses and especially middlemen.” 

The Troy Oil Co. as a jobber sells fuel oil at wholesale to both resellers and 
consumers. We also sell at retail to many thousand household consumers. We 
also operate a fleet of transport trucks in a common carrier petroleum opera- 
tion. We also sell tires, batteries and other T.B.A. items to both our own service 
stations and to car dealers and garages in Marion County and the surrounding 
area. 

We market gasoline in several ways: we sell to the consuming trade both in 
the tank wagon and transport lots; we also sell gasoline in transport quantities 
to private brand retailers; we also sell gasoline to service stations as a jobber of 
branded petroleum products purchased from the D-X Sunray Oil Co., under the 
brand name of D-X. 

We started in business as a distributor for Tidewater 27 years ago and flew 
their flag until January 1959, when they withdrew from the Central States and 
we took on D-X. I might digress at this point and point out that we buy petro- 
leum products from other suppliers, such as Ohio Oil Co., Sun Oil Co., Ashland 
Refining Co., and the Rock Island Refining Co. I make this point to show that 
we are not, and I want to emphasize the “not,” controlled or obligated to any sup- 
plying company to the extent that I have to appear before this committee in behalf 
of a supplying company. 

I am not an attorney and have had no legal training so I sometimes have dif- 
fieulty understanding and interpreting the law together with its many interpreta- 
tions. I have never read anything that seems more simple than 8.11. I have 
spent many hours reading, studying and listening to interpretations of the many 
potential results of this bill. It seems to me that a bill such as this leaves the 
opportunity open for some interpretation that could put us out of business. We 
operate one service station with salaried operators. As I understand this bill, 
I would have to pay my supplier, which is in this case the D-X Oil Co., selling us 
branded products, the same price as they would sell to another retail service 
station operator—that is we would not be buying at our usual jobbers’ price. 

At our request and very urgent insistence our supplier has built and is building 
service stations in Indianapolis which they will operate under the lessee plan. 
This will create dual distribution. This we desire very much because we have 
arrangements made with the D-X Sunray Oil Co. to warehouse and supply these 
stations with products. In other words, we believe that we will accomplish what 
most jobbers are trying to do without having the backbreaking investment in 
service station properties and we will still supply them. I do not want a deal 
such as this ruined by S. 11. 
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STATEMENT OF CARL WESTERGAARD, PRESIDENT, INSULATING SIDING ASSOCIATION, 
Opposine §. 11 AND SUPPORTING 8. 138 


My name is Carl Westergaard. I am president of Savanna Fabricators, Ine 
We are located in Savanna, Ill. Speaking for my own company and on behalf 
of all 14 members of our association, I wish to express our opposition to 8. 11 and 
our support of 8. 138. 

Members of the Insulating Siding Association produce over 90 percent of the 
insulating siding manufactured and sold in this country. Insulating siding ig g 
product designed for application over the exterior of buildings. It consists 
basically of a fiber insulation board base impregnated with asphalt, the weather 
surface of which is covered with mineral granules in various colors and design 
patterns to provide a highly weather resistant surface which in addition to being 
functional is decorative. Our product is used on homes, factories and farm build- 
ings primarily. 

Weare a small industry. While a few of our members are multiline companies, 
most of us depend for our bread and butter on the manufacture and sale of siding, 
Our products are distributed in a variety of ways, some being sold through estab- 
lished building material dealers, others through specialty contractors and stil] 
others through retailers of general merchandise. Despite the variety and meth. 
ods of distribution our industry is highly competitive. For instance, I know 
that my product will not bring any more than a similar product manufactured 
by my competitors in a given market. My price simply has to be competitive or 
I will not be able to sell my product. The same thing is true of the whole 
industry. 

Personally, I have a great deal of difficulty understanding and applying the 
Robinson-Patman Act and I am sure that others in our industry have the same 
trouble. I think I know what it means now under most circumstances. Generally 
speaking, I know that I can meet, in good faith, a lower price of a competitor 
without getting into trouble. 

I have studied 8. 11 and I have discussed it with legal counsel. Quite frankly, 
the only conclusion which I can reach is that my problems in living under this 
law if the amendment is adopted are going to be multiplied many times. 

As far as I can foresee the implication of 8. 11, it will virtually eliminate meet- 
ing a lower competitive price even in good faith, or force me to risk a lawsuit, 
Competition will be hamstrung. Businessmen will be placed in a straightjacket: 
one hand tied by the risk of losing a customer to a lower competitive price, the 
other by the threat of governmental or private prosecution for price discrimina- 
tion if competition is met. 

S$. 11, says the decision depends upon whether the evidence affirmatively 
shows there may be the effect of substantial lessening of competition some- 
where. I wouldn’t know where to start to find the answer except to go to a 
lawyer. It looks to me as though I am going to have to consult legal counsel 
every time I have a competitive price situation to meet. Legal counsel tells 
me that he can only advise me on individual situations after looking at “the 
evidence.” I have a small administrative staff and we cannot afford to pyramid 
our overhead by putting a lawyer on our payroll to make day-to-day business 
decisions. It doesn’t seem to me that sound legislation should require that. 

I consider myself a typical small businessman, and most of this industry is 
composed of small businessmen. We don’t have a suite of offices full of experts. 
I’m the company’s expert on almost any question. I have to be. We try to 
make a good product, fairly priced and attractive to the public. Then we try 
to sell it. If someone has a lower price, I try to meet it. How will S. 11 
help me? It simply injects further uncertainty into an already complex law. 

Our industry feels that a law which applies to day-to-day business transac- 
tions should have a standard which the average businessman can understand 
and apply himself, or at least one which he can learn to understand and apply 
after discussing it with his lawyer. We cannot believe that Members of Congress 
can honestly expect the average businessman ever to be able to apply a standard 
based upon whether “the evidence affirmatively shows that the effect of the 
discrimination may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce, in any section of the country.” 

The final proviso of S. 11 is largely meaningless, in our opinion. Apparently 
there is no such thing as “the law” applicable to the absorption of freight, or 
at least none collected and so concisely stated that it is readily available to 


the businessman. To say that such an intangible remains unchanged is not 
of much help. 
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g. 138 on the other hand, in our opinion, is a straightforward statement of 
pasic principles in language we understand. Reaffirmation of the availability of 
the “good faith” defense as “a complete defense” is reassuring. 

Assertion of the right to absorb freight to meet competition and to sell on a 
delivered price basis clarifies further realms of doubt. re bay © 

In summary, we believe that the right to meet a lower competitive price in 

ood faith and the right to absorb freight and sell on a delivered price basis 
are fundamental to the insulating siding industry and should be clarified beyond 
question. S. 138 seems to do that. §S. 11 seems to offer only more confusion 
through its unrealistic and impractical standards. 

We respectfully urge rejection of 8S. 11 and adoption of 8. 138. 


INSULATION BOARD INSTITUTE, 
Chicago, Ill., March 18, 1959. 
Hon. James O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
U.S. Senate Office Building, 
Washington, D.C. 

DeAR SENATOR EASTLAND: I am enclosing a copy of a statement which I have 
filed with Senator Estes Kefauver, chairman of the Senate Antitrust and 
Monopoly Subcommittee, presenting our industry’s opposition to Senate bill 
§, 11 and support of Senate bill S. 138. 

I will appreciate your consideration of the analysis of these two bills which 
is contained in our statement. 

Respectfully yours, 
CHARLES M. Gray, Manager. 


STATEMENT IN OPPosITION TO S. 11 AND IN Favor or §. 138, ON BEHALF OF 
INSULATION BOARD INSTITUTE 


This statement is submitted on behalf of the Insulation Board Institute whose 
members are opposed to S. 11 and favor S. 138. 

The institute is a voluntary trade association whose members, manufacturers 
of insulation board products, are the following companies: 


Abitibi Corp. Kaiser Gypsum Co. 

Armstrong Cork Co. Masonite Corp. 

Barrett Division, Allied Chemical Corp. National Gypsum Co. 

The Celotex Corp. Pioneer Division of Flintkote Co. 
Certain-teed Products Corp. Simpson Logging Co. 

The Flintkote Co. U.S. Gypsum Co, 


Insulite Division of M. & O. Paper Co. Wood Conversion Co. 
Johns-Manville Sales Corp. 


The production facilities of the insulation board industry are scattered 
throughout much of the United States, in Washington, Oregon, California, 
Montana, Texas, Louisiana, Mississippi, Florida, Georgia, Virginia, New Jersey, 
Rhode Island, Maine, Pennsylvania, Michigan, Iowa, Wisconsin, Minnesota, 
and in Hilo, T.H. Institute members produce over 95 percent of the insulation 
board products sold in this country. These products include exterior sheathing 
used extensively in home construction; tile, plank, and building board used on 
interiors of homes and other types of buildings; roof insulation and form board 
used in the construction of built-up roofs; and miscellaneous other products, 
such as acoustical tile, coreboard from which insulating siding is made, wall- 
board, shingle backer, and utility boards. From 40 to 50 percent of all nonfarm 
construction uses some insulation board products, and of course it is also used 
extensively in farm buildings. 

Insulation board manufacturers are opposed to the enactment of S. 11 for a 
number of reasons: 

First, as sellers faced with compliance with the Robinson-Patman Act and 
with enforcement against violation by the Federal Government and by private 
treble damage actions, they believe that the “good faith” meeting competition 
proviso of the act, protecting as it does a vitally important right of sellers to be 
competitive, should be a complete defense to any charge of violation. Yet S. 11 
would now inject a condition precedent to the application of that proviso render- 
ing it ineffectual where there is “evidence” that might affirmatively show that 
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“the effect of the lower price made to meet a competitive price may be substan- 
tially to lessen competition or tend to create a monopoly in any line of commerce, 
in any section of the country.” ; 

Second, the injection of that adverse effect concept into the “good faith” 
proviso would transform normal day-to-day sales decisions of whether or not to 
meet a competitor’s price into a complicated legal decision involving evaluation 
of “evidence” and whether the effect of the particular transaction might be the 
proscribed effect on either primary line competition among sellers or secondary 
line competition among competing buyers. It would subject such a meeting of g 
lower price to a complex legal post mortem examination. 

Third, as a practical matter, sellers faced with such a dilemma will in- 
evitably follow the alternative of not taking an unknown grave legal risk which 
will directly tend toward a stifling of competition and toward a stability of 
price that is inconsistent with that vigor of competition the antitrust laws are 
designed to encourage and protect. 

Fourth, the suggested amendment raises basic substantive questions as to 
when and by whom the “good faith” proviso can be used. For example, does the 
proposed amendment seek to protect individual competitors or the vigor of com- 
petition? Does it preclude a seller from seeking to increase its sales by meeting 
competitive prices that it encounters, or can it use the defense only defensively 
to retain its customers? Can the defense as amended be used only in isolated 
transactions or in a wide geographic area as “any section of the country” 
would suggest? These and similar questions would make the use of the amended 
proviso in the day-to-day sales decisions of most sellers a virtual impossibility, 

Freedom of action to meet or ignore lower competitive prices, on the other 
hand, would be protected and preserved by S. 138, which clarifies that it would 
be a complete defense to a charge of price discrimination for a seller to show 
that his lower price was made in good faith to meet an equally low price of a 
competitor, in accord with present judicial construction of the proviso. 

While S. 11 contains the proviso that nothing therein “shall be construed to 
alter the law applicable to the absorption of freight,” it nowhere clarifies that 
law. S. 138, on the other hand, forthrightly provides that it was not per se 
illegal for a seller, acting independently, to sell on a delivered basis or absorb 
freight to meet in good faith an equally low price of a competitor. Pricing ona 
delivered basis constitutes a service to customers who desire to know the cost of 
the product at their place of business, which service when offered by one seller 
must be met by other manufacturers if they desire to sell. S. 138 in effect pre- 
Sumes the validity of delivered prices and the absorption of freight to be com- 
petitive, absent collusion. Anything less frightens responsible businessmen who 
know that these practices are vital to vigorous competition in the sale of many 
products and building materials. 

For these reasons, insulation board producers respectfully urge that S. 11 is 
not in the public interest and should not be reported out, and that S. 138 be 
reported with approval by the subcommittee. 

Respectfully submitted. 


INSULATION BoarpD INSTITUTE, 
By CHarrtes M. Gray, Manager. 


—— 


INTERNATIONAL HEATER Co., 


Utica, N.Y., March 17, 1959. 
Hon. Estes KEFAUVER, 


Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C. 


Dear Siz: We should like to register our opposition to proposed bill S. 11 or 
any other measure whose terms would hamper or prevent the right to meet a 
competitor’s price by granting the necessary price differential to a consumer in 
a given market. 

Far from collusion or price fixing, this right just about represents our life 
blood and without it our concern would not be survival and tomorrow’s operating 
problems of our business but rather where to find a new job. 

We sincerely urge your support of any measure which preserves this right and 
your opposition, to any measure which tends to weaken or destroy it. 

Yours very truly, 


D. G. HorrMan, Treasurer. 
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STATEMENT OF SPENCER C. Baces (REPRESENTING THE INTERMOUNTAIN OIL 
JOBBERS ASSOCIATION) REGARDING 8. 11, Maron 18, 1959 


My name is Spencer C. Baggs. I live in Ogden, Utah, and my office is at 2296 
Grant Avenue, Ogden. I am appearing before this committee as a small business- 
man and a jobber of gasoline, fuel oil, and other petroleum products. In addi- 
tion, I am representing the Intermountain Oil Jobbers Association, which is a 
trade association of fuel oil and gasoline jobbers from the States of Utah, Idaho, 
and Nevada. 

I would like to reemphasize that I am a small businessman. My firm employs 
80 people. We are engaged in the wholesale distribution of gasoline, motor oil, 
tires, and automotive accessories to retail service station operators as well as the 
distribution of gasoline and fuel oil in bulk quantities to commercial consumers, 
homeowners, and farmers. We own a number of service stations that we lease 
to retail dealers. We lease and re-lease other service stations to retail dealers. 
Other jobbers in the intermountain area have similar operations. 

The reason I desire to emphasize that I am a small businessman and represent- 
ing other small businessmen is because I believe Mr. Kefauver intended his bill 
to be helpful to small businessmen. However, I and the members of the Inter- 
mountain Oil Jobbers Association fail to see anything but harm in it for us and 
our fellow jobbers throughout the United States. In fact, we are convinced that 
it can lead to our ruin and at best will so limit our freedom of action as to make 
the operation of our businesses a precarious affair on a day-to-day basis. 

It is apparent that Senate bill 11 is designed to contravene the Supreme 
Court decision and the recent Chicago appellate court decision in the Standard 
of Indiana “Detroit” case. Now I am not here on behalf of the Standard Oil 
Co. or any other major oil company, but as a businessman looking out for my 
own neck, and in the process, the necks of about 15,000 other gasoline and fuel- 
oil jobbers throughout the country. 

As I understand the law, the Federal Trade Commission is responsible for 
administering the Robinson-Patman Act. This amendment as proposed would 
deprive the seller of the defense of “good faith’ when the result of the seller’s 
price discrimination to meet competition may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce. The past actions 
of the Federal Trade Commission indicate to us that in its opinion the granting of 
a functional discount to a jobber by a supplier or manufacturer of gasoline 
would tend to reduce competition and under the proposed bill before the com- 
mittee, become illegal—this despite the fact that the jobber plays an integral 
part in the distribution of gasoline by operating bulk plants and wholesale 
delivery trucks, and employing salesmen, truckdrivers, maintenance mechanics, 
warehousemen, office and clerical help, and carrying thousands of dollars in 
credit for his customers. Requiring a gasoline refiner or supplier to sell gasoline 
to his retailers at the same price he sells his jobbers will not benefit the gasoline 
retailer one iota. It will not mean a lower price for the retailer or more profit 
for the retailer—somebody has to stand the cost of distribution—it would simply 
mean that the refiner or supplier who also sells directly to retailers and bears 
the cost of distribution himself would hesitate to sell gasoline to any jobber 
for fear of being cited by the Federal Trade Commission as being in violation 
of the Robinson-Patman Act with the proposed amendment. 

Some of you Senators may have been led to believe that the bill would slap 
the hands of the major oil companies, so to speak, since it would in effect reverse 
the court decisions in the Standard of Indiana case. The following may be 
repetitious, but I am going to quote the editors of the Harvard Law Review 
in their discussion of the Standard case. I am doing so with the idea of leading 
to another point. These editors stated that if the Federal Trade Commission 
policy became law, and mind you the proposed bill would implement the FTC 
policy. and I quote, “the jobber will suffer the most.” They further stated, 
and I quote, “the jobber will either be eliminated from the distribution process 
by his supplier or suffer a limitation of his freedom of action through some 
form of resale price maintenance. This result would seem anomalous since 
the statute was designed to protect small businesses and especially middlemen,” 
Now the point I want to make will show why the Harvard editors reached 
these conclusions. Let’s take an example. In the Salt Lake City area, several 
of the major oil companies have jobbers who are selling gasoline to dealers. 
Those same major oil companies are selling gasoline directly to dealers of their 
own in Salt Lake City. Both the jobbers’ dealers and the major oil com- 
panies’ dealers are selling the same brand of gasoline and buying gasoline in the 
same approximate quantities. In most instances, both the jobbers’ dealers and 
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the jobbers’ major oil company supplier’s dealers are paying the same price fop 
gasoline. In one instance, the jobber is performing the distributive function 
and bearing its cost; in the other instance, the major oil company. Now let’s 
suppose another supplier who may or may not be a major oil company were 
to offer a better buying price to one of the jobber’s dealers. How could the 
jobber protect himself and save his account? Under the bill now before the 
committee, he couldn’t. If he met the lower competitive offer, both the jobber 
and his supplier might be required by the FTC to reduce their prices, the jobber 
to the rest of his dealers and the jobber’s supplier to his direct dealers. This 
situation would probably result in most refiners or suppliers refusing to do busi. 
ness with jobbers, If these same major oil company jobbers in Salt Lake City were 
to enter into agreements with their suppliers (provided it could be legally done) 
not to sell to their dealers at prices less than the prices charged by the jobber’s 
suppliers to their direct dealers, then the jobber would still lose his customer 
to the supplier offering a lower price, because it would be a foregone conclusion 
that the major oil company supplier would not nor could be expected to reduce 
its price to all of its dealers in the Salt Lake City area just to retain the 
gasoline volume of one of its jobbers’ dealers. In either event, the jobber is 
soon out of business. 

I think that the Harvard Law Review editors would be able to draw apn. 
other conclusion if this bill were passed and that is, if the jobber survives at 
all, he would be limited to a choice of fewer suppliers. He would be restricted 
to those refiners or suppliers in a given market who sell only to jobbers and 
do not sell directly to retailers. Such restriction might very likely result in 
higher gasoline prices to all dealers and the general public. I think that yon 
will agree that the jobber helps keep the distributive cost of gasoline at a very 
competitive level. 

In reading the bill now before the committee I see that the ‘Declaration of 
Purpose and Policy” of the bill contains the following statement. “Congress 
hereby reaffirms that the purpose of the antitrust laws in prohibiting price dis- 
criminations is to secure equality of opportunity to all persons to compete in 
trade or business and to preserve competition where it exists, to restore it where 
it is destroyed, and to permit it to spring up in new fields.” 

I like the words “to secure equality of opportunity.” I understand that some 
of the retail gasoline dealers are pushing the enactment of this bill. Gentle 
men, I started in the gasoline business in 1935 working at a retail service sta- 
tion. In 1938, I began operating my own retail service station. I started with 
darn little money, too—there wasn’t much of it around in those days. I liked 
the gasoline business and still do. I wanted more than a service station; I 
wanted to become a jobber. I built one and then two more service stations. In 
1940 I approached an oil company about becoming a jobber for them. With 
their help and advice I became a jobber. I’ve worked hard and the rest of the 
people in my company have worked hard. Together we’ve built quite a sizable 
organization, marketing products of a major oil company supplier in five coun- 
ties of northern Utah. 

There wasn’t a retail gasoline dealer or any other man back in 1935 who didn’t 
have the same equal opportunity. There isn’t a man today who doesn’t have 
the same equal opportunity. 

If I were a retail gasoline service station operator today and would take the 
time to Jook down the road a little way, I would be in here right now, as I am, 
beseeching Congress not to pass this bill. I believe that I could see that this 
bill would destroy the very thing its authors seek to preserve, and that is the 
equality of opportunity. I believe that I would be able to see that as a retail 
dealer I would have no chance for further growth and expansion. 

Now let’s consider another part of the “Declaration of Purpose and Policy” 
in the bill—to preserve competition where it exists—we jobbers say to you that 
we are afraid this bill will destroy us—yet the jobbing segment of the petro- 
leum marketing industry is the most competitive part of the entire petroleum 
industry. It is active and healthy competition. Let’s preserve it. 

Most of you gentlemen know one or more gasoline or oil jobbers in your own 
States. You know that most of the several thousand oil jobbers in the United 
States are leaders in their communities, being very active in civic, church, and 
cultural programs. Many of us have been active in political matters, serving 
as State senators or representatives. We are good citizens. We therefore 
beseech you to look into this matter very carefully and ask that you consider and 
review the testimony against this bill. We are afraid this legislation will de 
stroy us. We are sure that is not your intent. 
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STATEMENT OF MILEs M. MILLS, Sk., ON BEHALF OF THE IOWA INDEPENDENT OF. 
JOBBERS ASSOCIATION, INC., ON S. 11, Marcu 18, 1959 


My name is Miles M. Mills, president of Oils, Inc., and independent oil jobber 
of Skelly Oil Co. products in Des Moines, lowa, and adjacent rural areas. We 
operate from one large bulk distributing plant in the city and from two rural 
pulk-storage plants where we service the farm trade and local dealers in the 
yicinity of these plants. 

I am appearing here as an independent oil man as well as a representative 
of the Iowa Independent Oil Jobbers Association, at the express direction of 
its board of directors. The Iowa Independent Oil Jobbers Association represents 
the interests of over 800 independent oil jobbers in the State of Iowa. These 
800 jobbers distribute over 80 percent of the fuel oil and kerosene and 51 percent 
of the gasoline in lowa. 

This particular type of proposed legislation, in this Congress referred to as 
§. 11, has been discussed by our association both in directors meetings and by 
the full association membership for many years and has been the subject of more 
serious consideration since the Standard Oil of Indiana case was heard before 
the U.S. Supreme Court. It was the subject of 15 regional meetings held 
throughout the State during October and November of 1956 at which time the 
proposed legislation was presented by the secretary of our association. At 
each meeting the opinion of those present was overwhelmingly opposed to the 
passage of this legislation. A brief analysis of the Iowa independent oil jobber, 
I believe, will more clearly demonstrate his opposition. 

Predominantly the jobbers of Iowa operate through tank-wagon distribution, 
which we refer to as wholesale as well as retail distribution, through their 
controlled or owned service stations. It has been very definitely established 
in our minds, from testimony in previous hearings before Congress, that if this 
legislation were passed it would be impossible for a jobber to both wholesale 
and retail. Over 600 of the 800-odd Iowa jobbers handle a maximum of 600,000 
gallons of gasoline, kerosene, and fuel oil annually with the average of these 
600 approximately 350,000 gallons per year. The historical wholesale margin 
in Iowa is about 3 cents per gallon. Simple arithmetic demonstrates that if 
the jobber handling 350,000 gallons per year were strictly on a wholesale basis 
he would receive only $10,800 per year gross income out of which he would be 
required to pay for all of his equipment, including bulk station tanks and pumps, 
trucks, truck tanks, meters, service station pumps, compressors and hoists. Also, 
he must furnish capital involved in servicing his credit accounts, including 
credit losses, in addition to wages required for any help necessary. Obviously, 
this would not leave a very satisfactory income and return on investment in ac- 
cordance with today’s standard of living. Therefore, it can readily be seen 
that, if the Iowa jobber were to be confined to the wholesale picture alone, he 
would be unable to exist for a very long period of time. We know that the 
independent oil jobber of Iowa is a substantial citizen filling a necessary posi- 
tion in the distribution of petroleum products and is active in civic affairs, such 
as the Community Chest or United Campaign that make the background for 
strong communities. 

We have in the city of Des Moines, where I operate, a total of nine individual 
jobbers distributing for four major oil companies under exactly the same condi- 
tions that were present in Detroit at the time of the Federal Trade Commission’s 
citation of the Standard Oil Co. of Indiana, except that these Des Moines job- 
bers are not selling at cutrate prices. There is no question in the minds of 
these jobbers that the legal hazards imposed by this bill, on the supplier, would 
make it impossible or untenable for these suppliers to continue using their 
respective jobbers for distribution of petroleum products, particularly gasoline. 

I am one of the nine independent jobbers mentioned above, and I strongly 
oppose this legislation personally as well as for the independent oil jobbers of 
Iowa because with the enactment of such legislation I, as well as the other 
jobbers, would be facing our demise and frankly I have spent 21 of my 36 years 
in the marketing end of this business building up my little company for myself 
and my son and daughter to carry on. 
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Iowa INDEPENDENT O1L JoBBERS’ ASSOCIATION, INC., 


Des Moines, Iowa, March 13, 1 
Senator Esters Keravuver, Chairman, 7" 


Subcommittee on Antitrust and Monopoly, 
Senate Office Building, Washington, D.C. 


Deak SENATOR KEFAUVER: Pursuant telephone and written communications 
with Mr. Paul Rand Dixon, counsel and staff director of the Subcommittee op 
Antitrust and Monopoly, we would like to confirm that Mr. Otis H. Ellis, general 
counsel for the National Oil Jobbers Council, will appear verbally in behalf of 
the Iowa Independent Oil Jobbers Association before the Subcommittee hearing 
in the Senate Office Building, March 18, 1959. 

The aforementioned association would appreciate having incorporated in the 
minutes of this hearing the following statement: 

There are approximately 938 jobbers and 168 cooperatives doing business 
presently in the State of Iowa. The independent petroleum jobbers and coopera. 
tives supply better than one-third of the retail outlets and more than 60 percent 
of the farm consumer petroleum products in the State of Iowa. 

The Iowa Independent Oil Jobbers Association, representing its jobber mem- 
bers in the State of Iowa, has surveyed Senate bill S.11 both from a personal 
and legal aspect, and it has been the finding that this bill, if passed, would impose 
harm rather than good upon this independent segment of the petroleum market- 
ing industry in the State. It is their belief that it would so impair their ability 
to obtain products that it may even force them totally out of secondary 
distribution. 

It is a matter of grave concern to the overwhelming majority of this associa- 
tion’s membership, and for that reason we would like to go on record as 
unalterably opposing Senate enactment of the bill, 8.11. 

Sincerely yours, 
LYLE W. MUNSON, 
Executive Secretary. 


J. H. Ew1ne & Sons, 
Atlanta, Ga., March 13, 1959. 
Senator Estes KErAvUvER, 
Senate Office Building, Washington, D.C. 


Dear Senator: Reference is made to bill S. 11, introduced by you to amend 
the Robinson-Patman Act by limiting the good-faith provision. 

If this bill is passed by the Congress, it will only permit further interference 
with business by the Federal Government. It seems that we should be more 
interested now in passing legislation that would take the Government out of 
business rather than have the Government involved more deeply in competition 
with business concerns of this country. 

It occurs to me that unless legislation is passed to permit a return to a safe 
and conservative Government, we will inevitably drift through more social legis- 
lation to a complete totalitarian form of government. 

In the past, conservative and thrifty businessmen have worked with the idea 
of accumulating some income for their old age. Now they find that due to high 
taxes, runaway inflation, and the high cost of living, they cannot keep up any 
decent standard of living from their fixed incomes. 

Surely the time has come for politicians to think of putting the welfare of our 
country ahead of political expediency. 

I am sure that you, as well as all Members of the Congress, cannot help but 
realize that wild inflation has been the downfall of many countries, and today 
our people are taxed excessively in order to contribute to the support of those 
countries—this because of the fact that politicians in those countries permitted 
wild inflation rather than encourage safe and sound economics. 

Certainly, I feel sure that you, as well as other Members of the Congress, are 
interested in seeing that our form of government is preserved, and a step in 
that direction would be to eliminate any liberal or social legislation, and grad- 
ually get away from all subsidies and foreign giveaway programs that are 80 
injurious to the conservative element of people in this great country of ours. 

This is written for your serious consideration and in the interest of a country 
we love with fervent devotion. 

Very sincerely, 


M. M. EwIne. 








the 


ess 
Tra- 
ent 


m- 
nal 


cet- 
lity 
ary 


ia- 
as 


end 
nce 
of 
‘ion 
afe 
gis- 


dea 
‘igh 
any 


our 


but 
day 
ose 


are 
» in 
‘ad- 
: $0 


try 


AMEND CLAYTON ACT 675 


J. M. Turn Merat & Suppry Co., INc., 
Atlanta, Ga., March 16, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 

Dear SENATOK KeFAUVER: It is our understanding that Senate bill S. 11 is now 
before the Congress and that you have introduced it as an amendment to the 
Robinson-Patman Act, and the effect of it is to prevent the meeting of competi- 
tive prices even if done in good faith. 

You have created in my mind the impression that you wish to prevent any 
move on the part of business or other interests to restrain trade and that you 
wish to see conditions established in commerce that would work for the best 
interests of the people. If the effect of S. 11 is to prevent a company from lower- 
ing its price to meet a competitive price established by another company, you 
will be obtaining exactly the opposite result from the one you wish to accomplish. 

Our system, which we generally refer to as the free enterprise system, is based 
upon competition. Apparently S. 11 seeks to prevent competition. 

It is our hope that you will give this matter very serious consideration and 
determine the effects of this legislation before it is voted on by the Congress. 

Sincerely yours, 
PoLLARD TURMAN, President. 


J. Putyie Boyp & Co., 
Chicago, Ill., March 24, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust Subcommittee of the Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


My Dear SENATOR KEFAUVER: This letter is to deal with your amendment 8. 
11, to subsection (b) of section 2 of the Robinson-Patman Act. 

The amendment, provided for in S. 11, to subsection (b) of section 2 of the act 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914, as amended 
(15 U.S.C. 13(b)) is opposed by us because it adds greater uncertainties in an 
already uncertain field and subjects the seller to further burdens in that it im- 
poses an obligation upon him to determine, at his peril, when a price reduction 
made in good faith to meet an equally low price of a competitor, is free from 
injury to competition. Indeed, under this proposed amendment the seller’s pro- 
fessional advisers may find it equally difficult to steer him clear of illegality in 
a price reduction to meet competition. Without the proposed limitations under 
8. 11, there are already sufficient uncertainties and limitations upon the pro- 
tection which a seller may secure in any price reduction. 

In addition to the restriction, that a seller’s lower price be made in good 
faith to meet an equally low price of a competitor, the seller under this bill 
must make sure that the effect of the discrimination may not substanially les- 
sen competition or tend to create a monopoly in any line of commerce, in any 
section of the country. Meeting the low price of a competitor has been regarded 
as the right of a seller in a competitive economy, inseparably connected with a 
truly free and competitive order. To go beyond the requirement of good faith in 
such a transaction in the manner this bill provides, is an attempt to cure alleged 
defects in our anti-discrimination price legislation and seems to us a misguided 
policy. That some inequality of price discrimination conceivably still survives 
under the present Act may be admitted, but such type of discrimination can be 
eliminated only at the expense of much greater inequality, injustice and hard- 
ship to small businessmen, into which category we fall. The peril under S. 11, 
to which the small businessman would be subject in order to justify meeting a 
competitor’s lower price, is manifest when we consider that the determination 
of whether the effect “may be substantially to lessen comeptition” depends 
uopn the attendant facts in each case, calling for analysis and decision by the 
hearing tribunal. Such facts may not be known to or indeed be ascertainable 
by the seller at the time of his price reduction. Yet the seller’s decision in good 
faith to reduce his price must be made on the spot and cannot await the as- 
sembling of facts which may be on a subsequent hearing be sufficient to show vio- 
lation or clearance. This restriction goes a long way toward negating the relief 
under existing law now provided with respect to long established practices 
which are entirely proper and consistent with the rules of a competitive 
order. It may well eliminate competition rather than promote it. 
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In addition, the proviso, that nothing contained in the amended section “shall 
be construed to alter the law applicable to the absorption of freight or of ship- 
ping charges,” enshrouds the seller still further in uncertainties. While it ig 
believed that this proviso was inserted in the bill to permit the seller to absorp 
freight and shipping charges, so as to reduce his price in good faith to meet 
competition ,it amounts merely to a statement that the seller may avail himself 
of the law as it now is with respect to freight absorption, without specifically 
setting forth in clear and unmistakable terms that a seller may absorb the freight 
to meet in good faith any equally low price of a competitor. If the section ig to 
be amended then Congress should set up a rule sufficiently clear and definite for 
the seller to follow, rather than to leave it to the courts to interpret what Cop. 
gress intended to permit. 

We submit that, in the interest of free and effective competition, this proposed 
restriction under S. 11 on the good-faith defense is out of place in a competitive 
economy and is incompatible with the purposes reaffirmed by Congress in respect 
to the Robinson-Patman Act, namely, to afford protection “to independent busi- 
ness” and “to aid in intelligent, fair, and effective administration and enforce. 
ment” of the antitrust laws. 

Your very truly, 
J. PHP Boyp. 


SOMMERVILLE, N.J., March 26, 1959, 
Hon. JAMES O. EASTLAND, 
U.S. Senate, 
Washington, D.C. 


Deak SENATOR EASTLAND: I am very much concerned about the proposed 
amendment of the Robinson-Patman Act under consideration by the Judiciary 
Committee, of which you are chairman. 

My professional career is in the chemical industry and I work for a company 
which has an excellent reputation in this field. My work brings me into various 
phases involving price and technological competition in this highly competitive 
industry and I can assure you that the amendment under consideration would 
not only create grave administrative problems but would tend to lessen compe- 
tition in chemicals. 

With firsthand knowledge of the great contribution the chemical industry 
makes in keeping America strong in these days of trial I am naturally concerned 
about the proposed change to the Robinson-Patman Act, which would impair the 
industry’s effectiveness. Therefore, as a citizen of this wonderful country I 
would strongly urge that this amendment be abandoned. 

Very truly yours, 
W. F. JENSEN. 


JOHN FE. MITCHELL Co., 
Dallas, Tew., April 15, 1959. 
Re Senate Bill No. 11. 
Hon. Estes KEFAUVER, 
U.S. Senate, 
Washington, D.C. 


My Dear Senator: I would recommend that you vote against approval of Sen- 
ate bill No. 11 if it is ever reported out of commitee. Whale it reportedly would 
protect competition, it actually could only protect only select groups of businesses 
and obviously would work against small businessmen in almost every industry. 

In a free and competitive society, every businessman should have the right to 
cut his price to even one customer where it is necessary in order to meet a com- 
petitor’s lower price. 

Also, it ought to be obvious that large corporations conceivably could freeze 
out many small businesses within a trading area, if the small businessman were 
not permitted to meet their competitive price as he can do at present. 

We request that this letter be made a part of the official record of the subcom- 
mittee to the Judiciary Committee. 

Please do what you can to prevent enactment of this bill. 

Sincerely, 


G. R. HoLtiinesworrsH. 
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JOHNSON-ERWIN Co., 
Atlanta, Ga., March 16, 1959. 
SenaToR Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR KEFAUVER: I have been following with a great deal of interest 
legislation introduced and to be known as Senate bill S. 11 whose purpose it is 
to amend the Robinson-Patman Act by limiting the good faith provision as a 
defense in meeting lower prices of a competitor. 

I feel very deeply about this subject and as an individual, who believes in the 
American system of free enterprise and competition as it is directly developed 
therefrom, I would like for you to know that I am unalterably opposed to this 
form of restraint. 

I believe that the Federal Trade Commission and its function is of the utmost 
importance ; however, for this Commission to be in a position to interfere in a 
question of establishiment of prices between competitors, I do not feel is any 
penefit or advantage to the American free enterprise system. 

It occurs to me that a manufacturer in one section of the country competing 
with another manufacturer in a section of the country where the products are 
eventually used would be placed in an extreme position of distinct disadvantage. 

I hope that all of these facts will be taken into consideration by your Senate 
Judiciary Committee when considering your recommendations in regard to this 
subject. 

Sincerely yours, 
Grorce M. Erwin. 





JOHNSON & JOHNSON, 
New Brunswick, N.J., March 9, 1959. 
Re §. 11. 
Hon. JAMES O. EASTLAND, 
U.S. Senate, 
Washington, D.C. 

DeaR SENATOR EASTLAND: We are vitally interested in Senate bill 11 which, 
we understand, is about to be the subject of hearings before the Antitrust Sub- 
committee of the Senate Judiciary Committee. I urge you to vote against this 
bill for the reasons set forth in this letter. 

As you know, S. 11 is a bill to amend the Robinson-Patman Act. It would 
prohibit a seller from meeting, in good faith, a lower price offered to one of 
his customers by a competitor unless that seller makes the lower price available 
to all of his customers within the competitive area. 

The Robinson-Patman Act prohibits certain types of price discrimination by 
sellers in interstate commerce “* * * where the effect of such discrimination 
may be substantially to lessen competition or tend to create a monopoly.” A 
critically important exception from the operation of the above provision, how- 
ever, is the section which now permits a differential in pricing where it is done 
“in good faith to meet an equally low price of a competitor.” S. 11 would re- 
move this vital exception. 

This right of an interstate seller to lower his prices in good faith to certain 
customers when necessary to meet local competition has been emphatically up- 
held by the U.S. Supreme Court. 

As the Supreme Court said in the Standard Oil of Indiana (1951) case: 

“* * * if a large customer requests his seller to meet a temptingly lower price 
offered to him by one of his seller’s competitors, the seller may well find it 
essential, as a matter of business survival, to meet that price rather than to 
lose the customer * * *. There is nothing to show a congressional purpose, in 
such a situation, to compel the seller to choose only between ruinously cutting 
its prices to all its customers to match the price offered to one, or refusing to 
meet the competition and then ruinously raising its prices to its remaining cus- 
tomers to cover increased unit costs.” 

This unsound and impractical proposal has been considered and rejected a 
number of times in the past. President Truman vetoed a similar bill on the 
ground that it would “obscure, rather than clarify, the [price discrimination] 
laws.” At present, the Justice Department, the Federal Trade Commission, the 
Commerce Department, and many other authorities are opposed to the passage 
of 8.11. It was not passed by either House in the last Congress. 
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Assistant Attorney General Victor R. Hansen has stated: 

“The Standard Oil case seems consonant with the Nation’s antitrust policy 
A seller’s right to meet a competitor’s prices by granting price differentials to 
some customers without reducing his prices to all must remain an essentig) 
qualification to any discrimination * * *. As the Federal Trade Commission jn 
1958 recommended to Congress, ‘the right to meet the lower price which a com. 
petitor is offering to a customer, when this is done in good faith, is the essence 
of competition and must be permitted in a free competitive economy’.” 

In the Report of the Attorney General’s National Committee To Study the 
Antitrust Laws, which was issued in March 1955, this group of leading anti- 
trust lawyers and economists stated as follows with respect to this subject: 

“* * * we think that a seller’s right to meet a competitor’s prices by grant. 
ing price differentials to some customers without reducing his prices to a} 
must remain an essential qualification to any anti-price discrimination lay, 
For a seller constrained by law to reduce prices to some only at the cost of re. 
ducing prices to all may well end by reducing them to none.” 

It must, of course, be borne in mind that present law does not permit a seller 
to discriminate between his customers in pricing for the purpose of driving g 
competitor out of business. The price may be lowered only after the competitor 
has lowered his price, and then only to meet such price. Thus, price reduction 
in good faith can now only be used defensively, and not to gain an improper 
advantage. 

There would seem to be little gain, and much damage, therefore, in requiring 
American businessmen, as S. 11 would do, to predetermine whether each and 
every price discount to meet local competition may have the effect of lessening 
competition or creating a monopoly. 

I urge you to strike a blow for the preservation of our competitive system 
by voting against this proposed legislation. 

Sincerely yours, 
G. F. Smiru, President, 


Provo, UTan, 
SENATOR Estes KEFAUVER, 


Chairman, Senate Antitrust Monopoly Subcommittee, Washington, D. C.: 


Senator, concerned about S. 11, strongly favor “good faith” price-fixing dis- 
crimination and fair competition. Demand bill killed in committee. 
Your friend, 


LEROY JOHNSON. 


WoopstTock, Itt., March 31, 1959. 
Hon. Estes KEFAUVER, 


Senate House Building, Washington, D.C. 


DEAR SENATOR: I have written Senators Dirksen and Douglas and Represent- 
ative Hoffman, of Illinois, urging them to oppose Senate bill S. 11 to amend the 
Robinson-Patman Act. ‘ 

Since you are the sponsor of this bill, I can hardly expect you to give con- 
sideration to my views but I do ask that you make my letters a part of the of- 
ficial record of subcommittee hearings. By so doing, I understand that if the 
subcommittee recommends S. 11 to the Judiciary Committee, the full committee 
will then have the opportunity to see my letters. Photostatic copies are enclosed 
for this purpose. 

Very truly yours, 
MERTON FE. JONES. 


Woopstock, ILL., March 30, 1959. 
Hon. Everett M. DIRKSEN, 


Senate Office Building, Washington, D.C. 


Dear SenaToR: I regret to note that Senate bill S. 11 to amend the Robinson- 
Patman Act is once again before the Senate. 

I believe that this bill is exceedingly ill-advised and will, if enacted into law, 
have a decidedly adverse effect upon domestic economy by stifling competition. 

Freedom to compete in business and industry has been the motivating force 
in lifting this country to its present high level. Let us leave well enough alone 
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and not destroy what has already been accomplished by testing an impractical 


ry. 
I strongly feel that S. 11 is a bill that will prove detrimental and I, therefore, 
respectfully urge that you oppose its passage. 
Very truly yours, 


MERTON E. JONES. 


Marcu 24, 1959. 
Hon. James O. EASTLAND, 
U.S. Senator, 
Senate Office Building, Washington, D.C. 


Dear Six: It is my understanding that Senate bill S. 11, amending section 
2(b) of the Robinson-Patman Act, is before the Senate Judiciary Committee 
at the present time. As a citizen extremely interested in maintaining our free 
and competitive economic system, I enlist your support against this bill. 

As section 2(b) now stands, a seller can reduce his price to meet, in good 
faith, the lower price of a competitor regardless of the effect upon competition. 
Furthermore, the seller is permitted to use the “good faith’? defense as an 
absolute defense to charges of price discrimination that may be brought against 
him under the Robinson-Patman Act. 

Senate bill S. 11 would alter section 2(b) so that it would be a complete de- 
fense for a seller to show that he lowered his prices in good faith to meet 
competition, only if the effect of such action did not substantially lessen such 
competition or tend to create a monopoly. 

If Senate bill S. 11 is passed, businessmen would, of necessity, be extremely 
hesitant about reducing prices, because they would have to guess as to whether 
the lower price would be judged by the Federal Trade Commission to be one 
which “lessens competition or tends to create a monopoly.” Thus, businessmen 
would be cautious in meeting competition, which would tend toward rigidity in 
the price structure of an industry, and the maintenance of an artificial high 
price level to the detriment of sellers, buyers, and consumers. 

Antitrust laws were originally designed to protect consumers by fostering com- 
petition, not to protect some businesses by limiting competition ; yet, Senate bill 
§. 11, if passed, will result in industrywide price fixing which antitrust laws 
are intended to prevent. 

If a seller cannot meet a competitor’s lower price without fear of facing FTC 
charges as a reSult, competition does not exist in actuality and our economic 
system is not free and competitive. Under such circumstances the individual 
citizen and consumers are the losers in the final analysis, and such a situation 
as would develop if Senate bill S. 11 was passed would not be in the interests of 
the many in this country. 

It is sincerely hoped that you will lend your efforts to the defeat of Senate 
bill S. 11 in the interests of preserving the free and competitive economic system 
we enjoy. 

Very truly yours, 
Rosert L. JORDAN. 
SARATOGA, CALIF. 


LAW OFFICES OF IRVING K. KALER, 


Atlanta, Ga., March 14, 1959. 
Senator Estes KEFAUVER, 


Senate Office Building, 
Washington, D.C. 

Dear SENATOR KEFAUVER: Our client, Orkin Exterminating Co., Inc., has asked 
that we advise you of the resolution of the Board of Directors of the Atlanta 
Chamber of Commerce opposing the enactment of the amendment to the Robin- 
son-Patman Act, same being S. 11. 

We definitely feel that the passage of this legislation would be detrimental 
to the expansion of our Nation’s economy and is hostile to our basic concepts 
which have inspired business growth. 

Yours very truly, 


Irvine K. Kater. 
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WIcHITA, Kans, 


WILLIAM L. OSWALD, 
Shoreham Hotel, 
Washington, D.C.: 


Wichita Oil Men’s Club today voted to vigorously oppose Senate bill S. 11, 
How arp L. PARKER AND LYLE KILLION, 
Directors, Kansas Oil Men’s Association, 


APRIL 20, 1959, 
Subject: 8. 11. 
Senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


Deak Sir: As purchasing agent, responsible for purchases exceeding $1 million 
a month, I and my associates interview 400 salesmen every 30 days. 

These timid souls (salesmen) shy from “price” discussions and seek shelter 
under the Robinson-Patman Act even though they do not understand it. Instead, 
they peck away at the ethics of the purchasing profession by offering baseball 
tickets in exchange for orders. 

Baseball tickets will not enable us to compete with foreign products as well as 
lower prices brought about by free competition. 

S. 11 will regiment prices which, I believe, is the very thing you were fighting, 
Let us buy on a competitive bid basis like you (the Federal Government) do. 

Respectfully, 
BEN C. Kays, 

STERLING, ILL. 


CINCINNATI, OHIO, March 19, 1959. 
Hon. JAMES O, EASTLAND, 
Chairman, Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR EASTLAND: Proposed legislation S. 11 and H.R. 11 should, in 
my opinion, be defeated as such a law would practically destruy provisions of 
the present Robinson-Patman Act under which meeting of competition in “good 
faith” is defense to charges of price discrimination. 

If this proposed legislation becomes law, it would make it almost impossible 
for firms doing business over a large area, or on a nationwide scale, to compete 
with firms whose operations are confined to one local area. A firm endeavoring 
to compete in good faith and still meet the requirements of this proposed legis- 
lation would always be “‘in the dark.” 

Senator Capehart’s bill, S. 188, could settle this question permanently and I 
sincerely solicit your assistance in the passing of this bill and defeating S. 11 
and H.R. 11. 

Yours truly, 
K. D. KEITH. 


Kansas City, KAns., March 24, 1959. 
Hon. JAMES O. EASTLAND, 
Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 
DEAR Mr. SENATOR: I urge you to protest passage of the Kefauver-Patman 
bill, S. 11. 
Should this bill become law, it could vitally affect the performance of busi- 
ness in an orderly, fair, and equitable manner. 
Respectfully yours, 
W. O. KENNEDY. 


KENTILE, INC., 
Brooklyn, N.Y., April 1, 1959. 


Hon. Estes KEFAUVER, 
Chairman, Senate Judiciary Monopoly and Antitrust Subcommittee, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR KEFAUVER: We feel that Senate bill S. 11 is not in the best 
interests of the country’s economy so we would be opposed to the passage of this 
bill. 
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In our opinion Senate bill S. 138 is a better one as it retains the right of a 
manufacturer to meet in good faith the lower price of a competitor. 

We respectfully request that this communication be made a part of the record 
of your hearings. 

Thank you. 

Very truly yours. 
CHARLES A. NEUMANN, 
Vice President, Sales. 


KENTUCKY CHAMBER OF COMMERCE, 


Louisville, Ky., March 11, 1959. 
Hon. ESTES KEFAUVER, 


Senate Judiciary Committee, 
U. 8S. Senate, Washington, D.C. 

Deak SENATOR KeErAuveR: In February 1957, the Kentucky Chamber of Com- 
merce opposed 8. 11. 

We wish now to reaffirm that objection to this bill and to endorse the position 
of the United States Chamber of Commerce on this legislation. 

Cordially yours, 
HARPER GATTON, 
Executive Vice President. 


MANSFIELD, OnI0, March 138, 1959. 
Hon. JAMES O. EASTLAND, 


U.S. Senate, Washington, D.C. 


Sir: I wish that you would take a good look at bill S. 11 which is now before 
the Senate Judiciary Committee of which you are chairman. 

As you know, this bill proposes the elimination of the good-faith defense 
presently permissible under the Robinson-Patman Act. The elimination of this 
good-faith defense would present almost insurmountable problems to practically 
all business people. And, strangely enough, it would appear that it would be 
just as likely, if not more likely, to clobber the small businessman than the 
conventional big business target. 

Under the proposed S. 11 bill, the Federal Trade Commission would only have 
to show that there has been a direct or indirect difference in price, and the burden 
would then be on the person charged with the violation to show that there would 
be no probability of competitive injury. Isn’t this a violation of the historical 
American principle that guilt must be proved by the accuser and that one does 
not have to continually prove innocence. In other words, a person is innocent 
until proved guilty. 

I sincerely hope that you and your committee will give serious study to bill 
8. 11 and will not further complicate all businessmen’s lives by allowing this bill 
to become law. 

Very truly yours, 


G. W. KEtca, 


KEYSTONE ABRASIVE WHEEL Co., 


Carnegie, Pa., March 18, 1959. 
Senator Estes KEFAUVER, 


Washington, D.C. 


Deak Mr. Senator: As a small manufacturer, this company would like to go 
on record as opposing the so-called equality of opportunity bill, 8. 11. 

It would appear from the information available to us that this bill would be 
harmful to free enterprise and restrict the small manufacturers in meeting 
price competition. 

Respectfully yours, 
G. H. DENNISON, 
General Manager, Sales. 
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KINGSPORT PREss, INc., 
Kingsport, Tenn., March 10, 1959, 
Senator JAMEs O. EASTLAND, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: Because numerous attempts are made each time 
Congress meets to amend the Robinson-Patman bill (as for example S. 11 about 
to come up for hearings) in the direction of restricting still further the ability 
of private enterprise to successfully compete, we would appreciate your holding 
in mind that such further restrictions are harmful to our kind of business, 

We are contract book manufacturers. That means every book we print, and 
every reprint of every book, is subject to a new quotation by us, in competition 
against approximately 20 competitors who are after the same job. Our customers 
are the publishers, and they number about 150—scattered all over the United 
States. 

The plates from which we print belong to the publisher, not to us; and he 
often moves them about from printer to printer for a difference sometimes ag 
small as one-eighth of a cent per copy. The capacity of our industry to produce ig 
still greater than the long pull demand. 

Under these circumstances the free market concept of selling is the only con- 
cept which keeps us reasonably well balanced against our competitors. Further 
restrictions by Government agencies are neither warranted nor sound economics, 

Sincerely yours, 
E. J. TRIEBE, 
Executive Vice President and Treasurer, 


THE KirK & BLUM MANUFACTURING Co., 
Cincinnati, Ohio, March 20, 1959. 
Senator Estes M. Kpravuver, 
Senate Office Building, Washington, D.C. 


Desk SENATOR KEFAUVER: It is my opinion that the passage of S. 11 would be 
contrary to our American business principles of competition and I request that 
you do not support this legislation. 

Yours very truly, 
F. G. WEBER, Purchasing Agent. 


KIRSCHNER Bros. O11 Co., 
Philadelphia, Pa., March 16, 1959. 
Senator Estes KEFravuver, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR KEFAUVER: May I be given the opportunity to herewith express 
my attitude concerning the merits of certain legislation known as Senate bill 11. 

I do not hold myself to be an expert in matters of government, but sir, I do 
believe that I know something about my business, and it is my considered 
judgment that the passage of this bill would seriously affect the ability of 
distributors like myself, to survive in the market place. 

May I ask therefore, that you consider my objection. 

Very truly yours, 
IsaporE L. KIRSCHNER, 


NASHVILLE, TENN., April 1, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR KEFAUVER: This is to advise that I am violently opposed to 
Senate bill S. 11, which amends the Robinson-Patman Act, for the reason that 
it provides an encroachment upon the rights of individuals and groups of 
individuals. 

As a staunch believer in free trade and the fundamental rights guaranteed 
by our Constitution, I cannot endorse willingly the passage of such a measure. 
In its very inception it is truly un-American. 

Sincerely, 


W. H. Knox, Jr. 
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Law OFFICES OF LAMB & LONG, 
Washington, D.C., March 25, 1959. 
Hon. Estes KEFravuver, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, 
US. Senate, Washington, D.C. 


DEAR SENATOR KEFAUVER: For some years, aS general counsel for a number of 
trade associations, I have been interested in the pricing and related problems 
under the antitrust laws. Therefore, I have had a keen interest in S. 11 and its 
predecessor measures. There is no need for me to set forth all my reasons for 
opposing passage of the measure by the present Congress, for you have heard all 
that I might say, and more, on repeated occasions. I would like, however, to 
restate, in a slightly different way, one point that has been called to your atten- 
tion. 

It seems to me that one argument advanced by proponents of S. 11, that the 
measure would protect small business from predatory pricing practices of their 
large suppliers, is based on a fundamental misconception. That misconception is 
that what may be good for one small businessman is good for all. To state it 
another way, the argument seems to be based upon the idea that the small busi- 
nessman is the same generically, whether he is a retailer, wholesaler, or manu- 
facturer. This, I feel, is far from the truth. The problems a small retailer has 
in dealing with large suppliers or meeting the competition of large retailers, are 
yery different from those a small manufacturer or wholesaler has in meeting his 
competitors. 

S. 11, as the recent hearings before your subcommittee illustrate, has grown 
out of and is, I feel, designed to meet problems of small retailers, and possibly 
those of some small wholesalers, in a few fields. While I cannot agree that S. 11 
is the proper tool for meeting the problems of these particular groups, I earnestly 
ask that you, the Antitrust and Monopoly Subcommittee, the Committee on the 
Judiciary, and the full membership of the Senate consider the effect of the 
measure on so-called small units in other areas of our economic life, especially 
upon small manufacturers. Adequate testimony to show these effects was 
adduced at the recent hearings, and need not be restated here. 

Respectfully yours, 
GerorcE P. LAMB. 


LAW OFFICES OF LAMB & LONG, 
Washington, D.C., March 27, 1959. 
Mr. RanpD Drixon, 
Staff Director and Counsel, 
Subcommittee on Antitrust and Monopoly, 
Commitee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Deak RAND: You may be interested in seeing the enclosed statement on S. 11 
prepared for distribution to members of the trade associations for which we are 
general counsel. I hope it will be used for the purpose for which it was drafted— 
for background information only, and that it will not cause a flurry of “canned” 
letters to descend on one or more Congressmen. If it does, believe me, that 
would not result from any sinister motive on my part. 

Sincerely yours, 
GEORGE P. LAMB. 


A REporT ON PROPOSED AMENDMENT TO SECTION 2(8B) OF THE ROBINSON-PATMAN 
Act ON THE Goop-FAITH DEFENSE, 8.11 AND H.R.11, 86TH CoNGRESS 


Bills like those before the past two Congresses, the 84th and 85th, that would 
seriously weaken, if not entirely eliminate, the good-faith-meeting-of-competi- 
tion defense of section 2(b) of the Robinson-Patman Act, are being considered 
by members of the 86th Congress. The measures are S. 11 and H.R. 11,* spon- 





1§. 11 and H.R. 11 are identical and would amend the proviso of section 2(b) of the 
Clayton Act, as amended by the Robinson-Patman Act, to read as follows: “Provided, 
however, That unless the evidence affirmatively shows that the effect of the discrimination 
may be substantially to lessen competition or tend to create a monopoly in any line of 
commerce, in any section of the country, it shall be a complete defense for a seller to show 
that his lower price or the furnishing of services or facilities to any purchaser or pur- 
chasers was made in good faith to meet an equally low price of a competitor * * *.” 
The italicized words are new end would replace, in substance, the words “nothing herein 
contained shall prevent a seller” from showing that his lower price, etc. 
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sored primarily by Senator Kefauver and Congressman Patman. 

What the fate of the measure will be cannot now be determined. A predeces. 
sor bill was passed by the House of Representatives in the 84th Congress, but 
neither the House nor the Senate measure came before the lawmakers during the 
last Congress. Five days of hearings on 8.11 were completed by the Senate 
Antitrust and Monopoly Subcommittee of the Senate Committee on the J udiciary 
on March 21, 1959. The witnesses and their arguments were much like those 
at hearings on the earlier measures; and the testimony indicated that the line 
dividing the pros from the cons remainded where it was. No one seems to have 
changed his opinion or to have been swayed by arguments from the other 
side during the 2 years since the last hearings were held by the Antitrust 
Subcommittee. 

Supporting the measure at the recent hearings and at the earlier ones were 
retailers of petroleum products, tires and tubes, groceries, drugs, and candies 
and wholesalers in some of these areas. Opposing were manufacturers, large 
and small, wholesalers of petroleum products, wholesalers in other areas and 
some retailers. Manufacturers have been almost unanimous in their opposition 
to a change in the 2(b) defense; wholesalers have been somewhat divided; and 
the chief support, as indicated above, has come from retailers in the so-called 
small business categories—filling station operators, druggists, small grocery 
stores, and so on. 

If the divergent views expressed at the hearings lead to any single conclusion 
it would seem to be this: If 8.11 has any merit, and many witnesses strongly 
doubt that it does, that merit would seem to lie in the protection it might offer 
small retailers. The measure could easily be disastrous to manufacturers, par- 
ticularly to small manufacturers who must meet large competitors in local 
markets and further afield. The effect of S.11 on wholesalers would seem to 
depend upon whether they are more interested in being sure that a competing 
wholesaler does not benefit from the lower price offered by a manufacturer, or 
whether they are more interested in being able to meet competitive prices as 
they sell to their customers. For wholesalers the measure has a double edge. 
While it might offer protection in their purchases from manufacturers, it would 
undoubtedly deny them flexibility as they sell to retailers. 


PRESENT LAW ON PRICE DISCRIMINATIONS 


To summarize the present law very briefly, section 2(a) of the Robinson- 
Patman Act prohibits selling goods “of like grade and quality” to different cus- 
tomers at different prices, where the effect may be “to substantially lessen 
competition or tend to create a monopoly.” Section 2(b) provides what is 
called the good-faith defense to charges of violation of 2(a) ; that is, selling to 
different customers at different prices is not a violation of 2(a) if the seller 
can prove that he sold to one customer at a lower price “to meet an equally low 
price of a competitor.” The 2(b) defense enables a seller to try to retain a 
customer to whom a competitor has offered a lower price, by meeting that 
price, without having to reduce his prices across the board to all customers 
who compete with the first one. 

By way of example, manufacturer A, or wholesaler A, sells at a stated price, 
which is. the same for all customers who compete with one another in reselling 
the goods. A learns that manufacturer B, or wholesaler B, has offered similar 
goods to (A’s) customer C at a price lower than A’s. To retain C, A can meet 
B’s offer, without reducing his price to other customers throughout the market. 
If A is later charged with discriminatory pricing in his sales to C, in violation of 
section 2(a) of the Robinson-Patman Act, he can defend by showing that he was 
simply meeting the lower price of his competitor. He must act in good faith, 
that is, upon some reliable knowledge that the competitor has actually offered 
the lower price. 

HOW 8. 11 WOULD CHANGE THE LAW 


S. 11 and H.R. 11 would change the good-faith defense by making it available 
only if A’s price reduction to C were not shown “substantially to lessen competi- 
tion or tend to create a monopoly * * *.” Since a price difference violates sec- 
tion 2(a) only when it has been shown “substantially to lessen competition or 
tend to create a monopoly,” the consensus is that the bills would, if passed, 
render the good-faith defense a nullity. A seller, to be sure he was living en- 
tirely within the law, could meet isolated instances of lower offers to his cus- 
tomers only by reducing his price to all competing customers. 
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EFFECTS OF 8. 11 AND H.R. 11 


Proponents of the two bills see the measures as offering small retailers and 
small wholesalers needed protection as they buy from large manufacturers and 
try to compete with larger retailers and wholesalers. If manufacturer A is to 
reduce his price to C, even to meet the lower price offered by a competitor, D, who 
js just across the street from C and competes with him, should, it is argued, be 
able to buy from A at the same price. Proponents also argue that a seller should 
not be allowed to injure competition or create monopolies, even “in good faith” 
to meet the activities of competitors. In the overall, the measures are seen by 
their advocates as protecting small business from the predatory practices of 
large business. 

Opponents of the measures feel that the arguments advanced by the proponents 
do not meet the realities of day-to-day selling. They also feel that proponents fail 
to recognize the potentially adverse effects of the bills on small manufacturers 
and wholesalers, and on the flexibility of the pricing system generally. The 
2(b) defense is of greatest value to a manufacturer or wholesaler in making it 
possible for him to retain a customer that a competitor seeks to lure by an offer of 
lower prices, without immediately having to revise his prices downward to all 
competing customers. He can wait to see whether subsequent developments make 
the complete downward revision of price necessary. They will do this (1) if the 
competitor offers the lower price throughout the market area, or (2) if the 
seller continues to sell to the customer at the lower price, when that is not neces- 
sary to meet a competitive price. The ability to lower a price to one customer in 
response to a competitive offering is also said to be an important weapon in 
permitting wholesalers and retailers to meet the lower prices on imports that 
may flood one port or one area temporarily. By being able to limit their price 
reductions to those customers who actually receive offers from foreign concerns, 
domestic producers can restrict the disruptive effect on prices to a fairly small 
geographic area. 

Without the complete defense now afforded by 2(b), seller A, in trying to 
decide whether the lower price of a competitor would violate the law would 
have to determine (1) the market area throughout which his customers com- 
pete, and (2) what the competitive effect of the lower price to one customer 
might be in that area. These are questions, it was said at the hearings, on 
which lawyers, the Federal Trade Commission, and the courts can seldom agree. 
Charging the businessman with this responsibility, one he probably could not 
discharge, would either discourage the meeting of competitive prices when 
offered in isolated instances, or create a large class of law-breakers. Three 
alternatives are outlined by one source for the businessman if a competitor 
offers to sell to one of his customers at a lower price. They are (1) to decline 
to meet the lower price and lose the customer, (2) to lower prices to everyone 
in the area, which might be financially ruinous, or (3) to reduce the price to the 
single customer, and risk prosecution by the Federal Trade Commission and 
treble-damage suits by the other customers. 

One of the fallacies seen in the arguments made by proponents of S. 11 and 
H.R. 11 is the failure to distinguish the problems of one group of small business- 
men from those of another. Small businesses are looked upon as a homogeneous 
group, the members of which would benefit equally from the measures. Actually, 
the opponents argue, even if the bills would benefit the groups of retailers who 
seek their enactment, they would be very detrimental to small sellers—manu- 
facturers and wholesalers. These sellers would be denied the chief weapon 
they have in protecting themselves when a competitor seeks to secure one of their 
customers by offering a lower price; or, to use that weapon, they would have 
to be accompanied by lawyers and economists as they try to decide when a 
competitor’s lower price might be met. 

Other arguments and hypothetical examples could be given on the wisdom 
of S. 11 or the lack of it. Perhaps the most cogent argument against the 
measure and its companion, H.R. 11, is that they would unnecessarily introduce 
an uncertainty into the meeting of competitive prices, that would burden small 
manufacturers and wholesalers more than it would large. Whether the meas- 
ures will come before either House of Congress for a vote is uncertain. The 
measures are important enough, however, to merit full study and consideration 
not only by all members of Congress, but also by persons whom they may affect. 

GrorGE P, LAMB. 
CARRINGTON SHIELDS. 
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LAND, INc., 
Atlanta, Ga., March 16, 1959, 


Hon. Estes KEFAUVER, 
U.S. Senate, 
Senate Office Building, Washington, D.C. 

DeaRk Sir: I am opposed to the passage of bill No. S. 11, now before Congress, 

I believe that this limitation of the good-faith provision as a defense jpn 
meeting lower prices of a competitor would not be pliable and would result 
in serious damage to free enterprise. 

Very truly yours, 
VASSER WOOLLEY, President. 


LANE Ice CreEAM Co., 
Amarillo, Tex., April 13, 1959, 
Hon. Estes KEFAvUvER, 
Chairman of the Subcommittee, 
U.S. Senate, Washington, D.C. 

Dear SENATOR: I am writing you today as an independent ice cream manufac. 
turer asking that you support S. 11, the equality and opportunity bill, which 
will help us small independents in our fight for survival with the large national 
chains in the dairy field. 

The remaining group of independents in this field will need all of the equality 
in price discrimination that we can get to keep abreast of the suitation that is 
becoming more and more oppressing every day. 

Senator, we feel that you, as a fairminded representative of all the people, 
will give our cause your most valued support. 

Thanking you for your most earnest support, I remain, 

Sincerely, 
BEN G. LANE, 


FALFurRiAS, Tex., April 13, 1959. 
Senator Estes KEeravuver, 
Chairman, Antitrust and Monopoly Subcommittee of the 
Committee on Judiciary, 
U.S. Senate, Washington, D.C. 

Deak SenaToR Kerauver: The power exercised by the large dairy companies 
in making discriminatory prices to customers is a real, direct, actual force in 
daily operation against the smaller independent dairy companies. Price dis- 
crimination, by steadily depriving the independent companies of sales, will 
surely bring about their eventual downfall. 

I wish to ask and urge you to support Senate bill 11, the equality of oppor- 
tunity bill. I think you are doing a great job. 

Sincerely yours, 
FALFURRIAS CREAMERY CO,, 
By G. M. LASATER, President. 


LEBANON MANUFACTURING CorpP., 
Lebanon, Tenn., March 11, 1959. 
Hon: Estes KEFAUVER, 
U.S. Senate Office Building, Washington, D.C. 


DEAR SENATOR KEFAUVER: AS one of the many small businessmen operating in 
interstate commerce throughout the country, I would like to express my oppo- 
sition to the elimination of the right to meet “in good faith an equally low price 
of a competitor,” and to point out the confusion in pricing policies it would 
create. 


The enactment of bill S. 11 amending section 2-B of the Robinson-Patman 


Act would deprive manufacturers such as ourselves of any legal means of de 
fending against price raids by competitors. Therefore, we wish to go on record 
as opposing 8. 11 and favoring S. 138, which reaffirms the good-faith defense 
already upheld by Supreme Court decisions and without which business can- 
not continue to operate. 

We request that this letter be made a part of the records of the Antitrust and 
Monopoly Subcommittee of the Senate Judiciary Committee hearings beginning 
March 17, 1959. 

Sincerely yours, 


R. C. Rickey, General Manager. 
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Les Ciay Propvucts Co., 
Clearfield, Ky., March 18, 1959. 
Subject: S. 11. 
Senator Estes KEFAUVER, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Deak SENATOR KEFAUVER: Ours is a small business employing some one 
nundred thirty men manufacturing clay sewer pipe in the eastern part of 
Kentucky—a section which has been attracting national attention because of its 
extremely high rate of unemployment. 

We have an extreme interest in Senate bill 11 which proposes to tighten some 
of the provisions of the Robinson-Patman Act relative to meeting competition. 

This bill, we are given to understand, is designed to protect small business 
from the assault of big business but from our experience with the Robinson- 
Patman Act it is our opinion that our own business would be further hampered 
and our sales curtailed by the proposed legislation. 

This plant is located at this place because of the favorable supply of raw 
material—clay from which the pipe is made. This operation is a blessing 
to the community because outside of a garment factory this is the only indus- 
trial plant in an otherwise pauper county. 

The area within which our production is distributed overlaps the distribution 
areas of other similar factories. For example we deliver pipe to Knoxville, 250 
miles away and a similar plant at Chattanooga delivers into Knoxville, a dis- 
tance of only 150 miles. Similar situations exist at other points such as Louis- 
ville, Ky., and Lynchburg, Va. 

If we are restrained from meeting existing competition in good faith our 
distribution will be forced back into an area which is not populous enough to 
absorb our full preducticn. If production is curtailed men will be laid off 
and our costs will increase necessitating corresponding increases in our selling 

rices. 

. Yon are concerned in controlling inflation but S. 11 would most assuredly 
have an end result of increasing prices and contributing to further inflation. 

We respectfully pray, Senator Kefauver, that you use your power and in- 
fluence toward killing S. 11 in committee. 

Sincerely yours, 
JOHN M. PALMER, 
Sales Manager. 


MorREHEAD, Ky., March 16, 1959. 
Senator Estes KEFAUVER, 
Senate Judiciary Committee, 
Senate Office Building: 


In our opinion S. 11 is more injurious to small business than helpful. Our 
letter of March 13 begs you to help in killing S.11. Won’t you please have that 
letter included in the record of hearings on said bill? 

Respectfully, 
JOHN M, PALMER, 
Sales Manager Lee Olay Products Co. 


Wicuita, Kans., March 28, 1959. 
Hon. Estes KEFAUVER, 


US. Senate, Washington 


DeaR SENATOR KEFAUVER: The U.S Chamber has sent me their brochure in- 
viting me to attack your 8. 11. Frankly, I am not well enough informed on 
this to take a stand, at least not yet. 

But I do wish to make a couple of points, if I may. 

First let me say that my idea of a good businessman is contained in words 
which I now quote from memory, and the pen of Ralph Waldo Emerson. Speak- 
ing of the businessman—‘He does not run to the broker every hour; to see if 
his stocks have risen * * * people like to do business with him; not only for 
the quiet spirit of honor which attends him, but also to enjoy the spectacle 
which so much ability affords.” 

Finally, the income tax records have shown that of all corporations reporting; 
one-half of 1 percent of all of them receive one-half of all the profits of all 
reporting corporations. 
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Surely; that cannot be put down to superior ability in such few hands. [ft 
must be due to pressures which these few can exert, nowise in the public interest, 
Very truly yours, 
Dan McCarry, 


McRae & BEALER ING., 
Atlanta, Ga., March 13, 1959. 
Senator Estes KEFAUVER, 
Senate Office Building, 
Washington, D.. 


My Dear Senator: Your bill 8. 11, to amend the Robinson-Patman Act and 
limit the “good faith” provision of that bill is, as I understand, to-be heard 
before the Senate on March 17. 

I must protest emphatically against the passage of S. 11. Free enterprise, 
so important to this Nation’s future, cannot be maintained if the right of meeting 
lower competitive prices to any degree is disallowed, as you advocate; nor can 
it be maintained if the good faith of American business is denied by law. No 
businessman can be expected to contribute his fullest to the Nation’s economic 
strength unless he can use his own judgment to decide such matters as prices, 
Certainly any decision regarding lowering prices is strictly a business risk, and 
of no concern whatever of the Federal Government. 

Frankly, I and other businessmen fail to understand why you and certain 
other congressmen seem to feel that Federal Trade Commission members have 
demonstrated any better citizenship than the businessmen you would have 
examined by the FTC. 

S. 11 can only stifle business initiative and judgment, and do much to strangle 
free enterprise. The amendment must not be passed. 

Respectfully yours, 
ALEx W. BEALER III. 


Texas City, Tex., March 12, 1959. 


Re Robinson-Patman Act good faith Competition. 
Hon. LYNDON JOHNSON, 

U.S. Senate, 

Washington, D.C. 

Deark SENATOR JOHNSON: As one of your constituents I should like to express 
my opposition and urge that you vote against 8.11. It is my sincere feeling that 
this bill, which would nullify the “good faith defense” of the Robinson-Patman 
Act, is not to the best interest of American industry, professional purchasing, or 
the consumer public. 

1. American industry: It would tend to restrict their competitive ability. For 
example, if a large industry entered the competitive area of a small firm and took 
this small firm’s largest customer through a lower price, the small firm would 
not only have to reduce its price to its best customer but all customers in its 
trade area. 

2. From a professional standpoint as purchasing agent for Monsanto Chemical 
Co.’s Texas City plant, I see this bill as a device to eliminate true competition, 
which is the cornerstone and basic tool of the purchasing profession. 

3. As a citizen I feel it would only lead to rigid price schedules for the con- 
sumer. If any company feels it can sell at a lower price it should have the right 
to do so. 

Your consideration of these matters in making your decision will be 
appreciated. 

Sincerely yours, 
H. R. LANSER. 


Exo, NEv., March 16, 1959. 
Senator EvERETT DIRKSEN, 
Washington, D.C.: 
Reference S. 11, which is to be acted on on March 17. Such bills as this will 
throttle free enterprise and competitive system of doing business. Request this 
protest be made official part of subcommittee hearings. 


W. G. LARSON. 
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GLENDALE, W. VA., March 33, 1959. 
Hon. JAMES O. EASTLAND, 


Chairman, Senate Judiciary Committee, 
Washington, D.C. 


Deak SENATOR EASTLAND: Once again I am informed that bills S. 11 and H.R. 
11, dealing with price control, are included with legislation pending in Congress 

s year. 
we ceariously expressed, I am opposed to these bills, as they would tend to 
place undue restriction on competitive industries. 

Any change in the present Robinson-Patman Act provisions, such as included 
in bills S. 11 and H.R. 11, would restrict competitive selling in the industrial com- 
modity marketing of products involving the chemical industry. They would 
likewise place an unwarranted burden upon business enterprises that are always 
on the alert to avoid violation of the law with respect to honest competition. 

No doubt you have given the contents of S. 11 and H.R. 11 considerable thought 
and I would appreciate your consideration of my request that you oppose enact- 
ment of this prospective legislation. 

Sincerely yours, 


R. B. LAUTNER. 


PRICE, UTAH, March 14, 1959. 
Senator ESTES KEFAUVER, 


Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C.: 


How can you justify Senate bill 11 and still maintain fair competition in 
present free enterprise system? I feel this bill should be killed in committee. 
Please make this telegram part of the official report of the meeting. 


C. L. Leavrrt. 


LEBANON STEEL FOUNDRY, 


Lebanon, Pa., March 16, 1959. 
Senator JAMES O. EASTLAND, 


Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: I am writing you in your capacity as head of the 
Senate Judiciary Committee which now has before it Senate bill No. 11, also 
known as the Kefauver-Patman bill. 

The provisions of this bill cause our company considerable concern. It ap- 
pears to jeopardize the ability of the company to price its products to meet or 
offset a competitor’s lower price in order to retain its business and its cus- 
tomers. While certain limitations are placed in the bill as to industries or 
product groups, nevertheless they could so easily be extended to other types of 
industry that we feel impelled to urge its defeat. 

Our company employs about 800 people in the production of steel castings. 
Our industry is composed of over 300 essentially privately owned companies, 
all fighting for business in a greatly reduced market due to a continuing reces- 
sion in capital equipment for industrial uses. 

The Lebanon Steel Foundry is faced daily with competitive inroads by mid- 
western and far-western foundries, nonunion shops, and the like, offering lower 
prices to our established customers than we deem either wise or desirable. If 
we lose the ability to meet this competition, we could not only lose a substantial 
amount of business causing serious reductions in our payroll, with resultant 
economic loss to the community and our employees, but also our position with 
our customers. 

While we deplore the type of reckless price cutting which is a factor in our 
industry at the present time, nevertheless for self-preservation we cannot lose 
all our customers. 

In an industry such as ours, this bill could create an unworkable and unten- 
able situation. We would be glad to supply you details on the problems this 
bill would create as we interpret it. 

Sincerely yours, 


J. Ketrn Loupen. 
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AuMA, Micu., March 19, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
U.S. Senate, Washington, D.C.: 


Reurtel March 17, thank you for the invitation to appear before your com- 
mittee on Friday afternoon March 20. Regret will be unable to be present. 
However, I refer you to my testimony presented before your committee March 
15, 1957, pertaining to Senate bill. I have the same objections to S. 11 today 
and strongly urge the bill not be reported out of committee. 

REID BRAZELL, 
President, Leonard Refineries, Ine, 


LovE Box Co., INc., 
Wichita, Kans., March 20, 1959, 
Senator Estes KEFrAvuvER, 
Senate Office Building, Washington, D.C. 


Dear SENATOR KeEFAUVER: I have become very concerned with bill S. 11, ag it 
is most significant to all manufacturers, especially those of us who are smal] 
manufacturers. 

If we, as small manufacturers, are unable to keep competition, we will be 
driven out of business in a very short space of time. 

The good faith in meeting competition is more important to a small company 
than to a large one. If S. 11 is allowed to pass, you will greatly handicap 
the small concerns. 

I cannot impress on you enough the importance of killing this bill. I urge 
you to give this matter your careful attention. 

Sincerely, 
Rosert D. Love. 


Lion Ort Co., 
El Dorado, Ark., March 11, 1959, 
Senator Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


Dear SENATOR KEFAUVER: It is our understanding that hearings are scheduled 
to begin on S. 11, a bill to amend the Clayton Act as amended by the Robinson- 
Patman Act with reference to equality of opportunity. The bill involves the basic 
right of a businessman to meet in good faith the lower price of a competitor, 

S. 11 could, in its present form, eliminate the absolute character of good-faith 
defense to a change of violation of price discrimination provisions of the Robin- 
son-Patman Act. 

We strongly oppose any legislative proposals that seek to eliminate the abso 
lute character of the good-faith defense. This position is based on the principle 
that in our free enterprise system, a businessman has the right to meet, in good 
faith, the lower price of a competitor. To restrict this right would serve te 
curtail the vigorous and free competitive system upon which the American 
economy is based. If we cannot meet, in good faith, the prices of larger con- 
petitors, then we would be handicapped and would soon be forced out of business, 

It is requested that this letter be made a part of the official record of sub- 
committee hearings. 

Very truly yours, 
W. R. Seleox, W. R. Townsend, Earl C. Taylor, F. G. Adams, W. L 
Lambrough, L. L. Rupert, Clarence L. O’Dell, Robert J. Barkley, 
L. B. Lester, Leon Jones. 


LITTELFUSE INC., 
Des Plaines, Ill., March 16, 1959. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


DeaR SENATOR EASTLAND: Your committee has for consideration Senate bill 
S. 11, which relates to good-faith defense. 

In our highly competitive business system it is most essential that we in 
business have the legal right to compete with unfair competition in an effective 
manner. 
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It is, therefore, hoped that the Senate Judiciary Committee will not recom- 
mend the passage of bill S. 11. 
Sincerely, 
THOMAS M. BLAKE, President. 


York, Pa., March 26, 1959. 
Hon. JAMES O. EASTLAND, 
U.8. Senate, Washington, D.C.: 


My Dear Senator Eastianp: In connection with bill 8. 11 now before your 
committee, I urge that you consider the problems which may arise in the conduct 
of business if S. 11 should be passed as now proposed. 

In essence, it appears that S. 11 would, for practical purposes, prohibit a seller 
from meeting his competitor’s prices, if, in so doing, the seller charges different 

rices to other of his customers. I believe that it is necessary in a truly com- 
petitive economy that each individual must have the right to meet a lower price 
of a competitor without the necessity of reducing his prices equally to all cus- 
tomers in the area. In the case of small business particularly, this might well be 
a serious handicap to a profitable operation. 

No longer would a supplier be free to meet a competitive lower price simply 
py determining whether or not he could afford to sell at that lower price but 
must determine, in addition, whether this offer would cause competitive injury. 
He would be in the impossible position of knowing specifically who the customer’s 
competitors are. 

Further, national distributors would hardly dare to meet a lower price offered 
by a local competitor in a local area, knowing that he might well be forced to 
lower his prices over a wide geographical area. This situation could, in some 
instances, result in a monopoly by the local manufacturer or distributor in a 
particular area. 

Because of the foregoing reasons, I urge a reconsideration of the language now 
indicated for bill S. 11. 

Very truly yours, 
W. F. LYNNE. 


McCANN STEEL Co., INc., 
Nashville, Tenn., March 10, 1959. 
Senator JAMES O. EASTLAND, 


U.S. Senate, 
Washington, D.C. 


Deak SENATOR EASTLAND: We understand that hearings for the “good faith” 
provision of the Robinson-Patman bill, S. 11, is scheduled before your commit- 
tee March 17, 1959. 

We strongly urge you to vote against releasing this bill to the Congress. 

Very truly yours, 
Jno. H. McCann, President. 


MARLIN-ROCKWELL CorP., 
Jamestown, N.Y., April 10, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR KEFAUVER: I wish to enter the protest of our company and 
myself against bill S. 11 because enactment of it, in our opinion, would legis- 
late out of existence the right of self-defense against competitive price attacks, 
which is the structure of a competitive economy is as vital as the natural right 
of self-defense against personal physical attack. 

The present interpretation of the Robinson-Patman Act, which safeguards the 
right of seller to lower his price to a customer in good faith to meet an equally 
low price of a competitor should be retained, in our opinion. This principle be- 
comes increasingly important as we observe mounting activity in importations 
of foreign products, in our case, ball bearings, particularly from Japan. 

We believe that individual sellers should be assured of and protected in the 
freedom to meet. price and other forms of competition, and not be placed in a 
prohibitive economic straitjacket as we believe S. 11 would do. If Congress 
enacts this bill into law, it will have the dubious distinction of governmental 
precedent wherein.a legislative body has legislated out of existence the tradi- 
tional right of competitive self-defense. 


39738—59——45 
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If memory serves correctly, the freedom of action to meet competition in goog 
faith, as reasoned by the Federal Trade Commission, “is not only indispensable 
to a competitive economy, to the protection of consumers, but is an essential 
armament for small businessmen in their efforts to hold as well as develop their 
shares of the market.” 

For the aforementioned reasons, we earnestly request that action be withhela 
on passage of this bill. 

Sincerely, 
HowarpD A. JOHNSTON, President. 


MaArRcH 18, 1959, 
ANTITRUST AND MONOPOLY SUBCOMMITTEE, U.S. SENATE, 
Washington, D.C. 

GENTLEMEN: My name is James D. Martin. I am an independent oil jobber 
distributing products of one of the major oil companies in Gadsden, Ala., and 
a member of the Alabama Petroleum Jobbers Association, Inc., a group of over 
100 jobbers in the State of Alabama. I have been in the oil business for 22 
years, taking leave of absence for a period of 5 years to serve in the U.S. Army. 

I began my oil career as the office boy in the Alabama division office of the 
supplier from whom I presently purchase my petroleum products. So, as you 
can see, I was born and bred, practically speaking, in the oil business. 

Early in my career, while working as an employee for my present supplier, 
I had the dream of someday owning my own little business. That dream came 
true after I was discharged from the Army, taking my Army savings and invest- 
ing it in its entirety in a small going oil jobber operation. That was 12 years 
ago. During the past 12 years, I have worked hard to build and develop what 
I would term a fairly successful oil jobber operation. This I did in the difficult 
climate of keen competition, competing as it were against major oil companies 
operating in the same territory as myself with the backing of their tremendous 
organization. 

Like most oil jobbers, through the flexibility of my operation, the ability to 
make quick, on-the-spot decisions as to price and other details of the particular 
trade, I was able not only to compete with these major oil companies in my 
territory but to, in some cases, outdistance them. 

I say this, not in matter of pride, so much as a matter of illustrating to you 
gentlemen that in this day and age of discussion of big business and mighty oil 
companies whose power and influence is felt throughout the world, there holds 
on tenaciously a group of small businessmen who are confident and who have 
proven they can endure in this world of keen competition without the assistance 
of the Government or legislation intervening for our protection. So I feel that 
I represent a group of men in this America of ours who believe firmly and sin- 
cerely in the word “freedom” in our free-enterprise economy; who believe that 
if you extract the freedom of allowing business to exercise their initiative in 
pricing the products they sell, you are taking away one of the key basic free 
doms which has made this economic miracle of America the wonder of the 
world. 

We Americans are forever boasting and talking about our free-enterprise sys- 
tem. We like to brag about the keen competitive conditions of the American 
economy. We like to point out that it is through the daily battle with these 
competitive conditions that American business and businessmen become stronger, 
keener, better, and more durable, producing ever and ever better products, 
better services at the lowest possible price. These are some of the things we 
like to think we stand for in America. This is one of the principles for which 
we were fighting. This is one of the principles that we are fighting for today. 

The fear of small American businessmen today is not so much Russia and 
her atomic bomb; communism with all of its evils; but the fear that we will 
throttle and choke this freedom in America we love in an effort to make it 
perfect. Given enough legal ropes, we will hang ourselves. Given enough laws, 
we would suffocate freedom. 

We might as well ask the good ministers of this country to request that you 
lawmakers of our land outlaw evil and make their job a bed of roses as to say 
we would attempt to take from this free economy of ours the keenest of com- 
petition to make it an easier road for business which sometimes finds competi- 
tion too hard. 

As an oil jobber, I am amazed, befuddled, and confounded when I read of 
the statements which have emanated from some of the gentlemen of the Con- 
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gress who try to say that the many thousands of small service-station business- 
men who go in and out of business constantly are hindered in their operations 
to such an extent that they fail because of the very company or jobber who is 
serving them. ‘ 

I wish to state that good service station operators are the very key to the 
successful operation of both major oil companies and their jobbers for the serv- 
ice station man is the man who, in the final analysis, delivers to the customer 8 
car the new “whiz bang” gasolines which our scientists dream up, which our 
advertisers promote, and which the jobber distributes. He is the man who 
rings the cash register, who says, “Good morning, can I fill it up?” He is the 
man most important to us. His success is vital to our operation. 

With enough successful dealers, a jobber of petroleum products should be on a 
sound financial basis. With several weak ones, he could find his position very 
shaky. Therefore, a great deal of time, money, and effort is spent to better equip 
service station men to succeed in their highly competitive endeavor of being 
a successful service station operator. So, it is only natural, in this close associa- 
tion, that we do all we can to stay close and to work out our mutual problems, 
whether it be in the nature of competition or legislation. 

Let me give you an incident in my own hometown of Gadsden, Ala., a typical 

American city of about 65,000 people employed in textile mills, a steel plant, a 
rubber plant, and various smaller industries ; living typical, every day American 
ives. 
. A service station man, several years ago, and at the time selling products of a 
major oil company, decided he would go in to what is termed in the oil industry 
the “independent oil business.” He elected to buy from an intrastate refiner a 
product of dubious quality, and, therefore, sold to all buyers at a price lower than 
the going price on superior grades of gasoline. He installed at his place of busi- 
ness tanks large enough to hold full transport loads of gasoline which he bought 
wholesale and to sell directly to the consuming public at retail. His station did 
not have the modern facilities which we enjoy at our ultramodern service sta- 
tions. The driveways are not paved. There is an absence of tiled restrooms. 
A clean windshield is not one of the services which he provides. But, he did post 
a very attractive price, approximately 7 cents below the prevailing retail price 
of gasoline found at the stations of major oil companies. 

In this time of spiraling inflation, high cost of living, the average worker 
finds it necessary to save on the family budget wherever he can. In large num- 
bers, they took advantage of the dis¢ount made available to them by this inde- 
pendent dealer. His business grew and grew until he found it necessary to branch 
out. He then rented old dilapidated service stations, bypassed by the major oil 
companies, installed large capacity tanks, employed men at low wages, and pro- 
ceeded to pass on to the public the same saving of 7 cents per gallon. 

He has continued to grow and expand until he had captured a sufficient volume 
of the gasoline as to cause his competitors to take note. 

One morning, driving to work, I passed a station of one of my major oil com- 
petitors and noted that he had a large price sign infront of his business notifying 
the public of his reduction in price. A price, incidentally, slightly lower than 
the then prevailing wholesale tank wagon price; but, still a few cents above 
the independent retail price. I immediately called the agent for this major oil 
company; he advised me that his company had elected to lower their price to 
try to regain some of their lost customers. Now, since this reduction in price 
was more than my entire gross profit on’@ per gallon basis, I called my supplier 
by telephone and informed him of the competitive conditions. I was asked to 
secure evidence that the price had been reduced at the wholesale level by the 
means of a competitive temporary allowance and to forward affidavits to sub- 
stantiate my findings and that if I desired to secure similar aid to so request by 
letter, attaching affidavits, and they would take it under consideration. Both 
of us knowing full well that we had to meet the price or we would be completely 
out of business in a matter of a few days. . 

Good gasoline is good gasoline. Therefore, our prices must be competitive in 
order to stay in business. Two days later I was advised by my company that if 
I would sustain a portion of the price reduction, that if the service station oper- 
ators would sustain a small portion, the company would be willing to stand the 
rest, reducing their price at the very time the oil industry was making headlines 
natidnally for the 1-cent imerease. 

Naturally, I was grateful. It was good:news to my more than 60 dealers who 
were anxiously awaiting to hear that an umbrella of protection would be given to 
us during this period to meet competition. That is ealled a price war. It had 
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been going for several months. It continued for several more months and I state 
here emphatically that without the assistance of my supplier, I would have gone 
broke, my dealers would have gone out of business, and the efforts of a lifetime 
would have been gone. 

Inasmuch as the supply of independent gasoline comes from within our State 
and as I understand it, would not be subject to present laws or the law in ques. 
tion regarding his price structure, he could sell to whom he wishes at any price 
he chooses. We are not arguing his right to do so. But, we are stoutly defending 
our right to meet this competition in the only manner in which it can be met— 
the lowering of our price. 

You might ask, “Couldn’t the price be lowered on a sustained basis?” I would 
answer you by saying, “If this were done, the economy, as we today know it, in 
the petroleum industry would be in jeopardy.” If this law passes, I would have 
to consider selling out my business to my present supplier because the very 
weapon of my strength, the flexibility of price, including the assistance of my sup- 
plier, would be taken from me. Any seller of gasoline with a more advantageons 
source of supply that allowed him to place on sale his products at a lower price 
than that which I can sell could soon drain from me the volume of business which 
sustains my little firm. 

We are concerned, too, with the fact that many suppliers, like my own, are 
engaged in dual operations. That is they sell directly to service station op- 
erators at tank wagon price in one county and may in the next one distribute 
through jobbers who purchase gasoline at several cents less than tank wagon 
price. 

As we understand the Detroit case, this was one of the issues involved. Under 
the proposed S. 11 bill, we can foresee a head-on clash with this long-established 
method of doing business within the oil industry. This we fear would lead to oil 
companies being forced eventually to do away with their jobber operations for 
their own protection to stay within the new law. 

The theory of the Trade Commission, as we see it, in the Detroit case, was 
that if Standard gave a lower price to a jobber, even though it was merely 
meeting a competitor’s actual offer of lower price, Standard must offer, at the 
same time, the same low price to all customers, dealers, and jobbers alike. We 
jobbers do not believe that this is possible to do. And if S. 11 would require 
oil companies to adopt such a procedure, where would there be room for us 
jobbers in the new setup? 

I shall not attempt to go into the many legal ramifications of this proposed 
legislation. I have read so many controversial opinions that I am quite con- 
fused. But, I am not disturbed by being confused because I find leading attorneys 
throughout the land have disagreed—that the gentlemen who support and pro- 
mote this legislation cannot fully comprehend it and agree that it would take 
years of legal fights within our courts before we could fully understand the 
meaning and interpretation of this law. 

But I am convinced as an individual, as an oil jobber, as a member of the 
Oil Jobbers Association of Alabama, as an ordinary citizen, that this legislation 
is unsound. That it is un-American. This conclusion I have reached in dis- 
cussing the issues with oilmen throughout our State and at our national asso- 
ciation meeting in Chicago, with businessmen in my civic club, with my friends 
across the dinner table. More learned men than I will argue it on its legal 
merits. 

I approach it as an individual whose lifetime of efforts as a businessman, 
in my own sincere opinion, is in jeopardy. I must rely upon the opinion of 
other men more qualified than myself to assist me in arriving at such a con- 
clusion. 

My conclusion is the same conclusion reached by fellow jobbers throughout 
the State of Alabama and throughout this Nation in our national organization. 
It was reached without coercion or pressure of any kind, and like other oilmen, 
I keenly resent the implication that we are tools in the hands of our supplier. 
If you only knew what an independent group of businessmen we are when 
dealing with our suppliers. We have never hesitated to take them to task when 
we differ, to ask them for increases in our margin when we felt justified; but 
to join hands with them when necessary in defending the overall good of the 
American petroleum industry as we’ see it. An industry we are justifiably 
proud to be a part of. 
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Suffice it to say that we oil jobbers have come to the definite conclusion that 
the passage of this legislation would do away with our segment of the petroleum 
industry. Not the next day or the next month or the next year, maybe that 
would be a physical impossibility; but the gradual, through the years, elimi- 
nation of oil jobbers. 

Another segment of small American businessmen gone by the wayside, and 
jn this case it would be no fault of their own. Only in that they did not suffi- 
ciently arise in force and strength to combat a piece of legislation which the 
chairman of this committee stated was designed to hurt them. The American 
free enterprise system is the finest in the world, not because I say so or you 
think so but because it has proven itself so. As an American I hate to see 
us tamper with the delicate balance of an economy which has brought this 
country to the summit of achievement and the envy of the rest of the world. 

I do not see how the gentlemen of this committee could take it upon them- 
selves to legislate from the American scene a section of American businessmen 
who take pride in being good Americans, good businessmen, and good oilmen. 

Respectfully submitted. 
JAMES D. MARTIN. 


Provo, UTAH. 
Senator Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C.: 

As small independent gasoline jobber, we strongly feel that S. 11, if passed, 
would tend to destroy competitive freedom. All business should be allowed 
to meet lawful competition. Recommend this bill be killed in committee. Please 
make this telegram a part of the official report of the meetings. 


McCoarp On. Co., INc. 


McCreary TIRE & RUBBER Co., 
Indiana, Pa., March 11, 1959. 
Senator Estes KEFAUVER, 
Chairman of the Antitrust and Monopoly Subcommittee of the Senate Judiciary 
Committee, Washington, D.C. 


My Dear Senator: We are informed that you will soon hold hearings on 
Senate bill S. 11 and Senate bill S. 138. This letter is to strongly protest the 
enactment of S. 11 and to urgently recommend the enactment of S. 138. 

We respectfully request that this communication be made a part of the record 
of the hearing. 

Weare one of the smallest, if not the smallest, tire manufacturer in the country. 
The cutthroat competition of the big companies makes it exceedingly difficult for 
us to stay in business. In the total picture, it probably isn’t important whether 
or not we stay in business. But it is exceedingly important to the 300 people 
that we employ in this distressed labor area. We think that it is important for 
the future of our country and the preservation of the American way of life that 
this trend toward “bigness” in industry be limited. 

We totally disagree with Teamster President Hoffa who says that there’s no 
room in this country for small business and that we might as well face up to 
the fact that the future lies in big business and big union. God help us, if that 
is to be the situation. 

To deny us the right to meet “in good faith” a lower price offered by a com- 
peting manufacturer is practically to write a death sentence for us and other 
small industrial establishments. 

In spite of all the talk we hear about the Government helping small business, 
our experience is that it just doesn’t work out that way. As small business 
people, we do not seek laws to protect us. But on the other hand, we do not 
want to have our hands tied so that we cannot protect ourselves. 

It seems to us that “free competition” is the other side of the coin of “free 
enterprise.” 

Very truly, 
RatpH W. McCreary, 
Erecutive Vice President. 
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Satt Lake Ciry, Uran, March 12, 1959, 


p 


Hon. SENATOR Estes KEFAUVER, 
Chairman, Antitrust Subcommittee, 
Washington, D.C.: 


Please make record of our protest to Senate bill S. 11 and H.R. 11. 


Van Waters & Roorgs, 
J. R. MILxer. 


Satt Lake City, UtaH, March 12, 1959. 
Hon. SENATOR Estes KEFAUVER, 
Chairman, Antitrust Subcommittee, 
Washington, D.C.: 


Please make record of our protest to Senate bill S. 11 and H.R. 11. 


Braun Knecut Hermann, 
J. R. MIer. 


LoGaN, UraH, March 14, 1959, 
Hon, SENATOR Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Washington, D.C.: 


In the interest of our business we protest S. 11 and H.R. 11, and request this 
wire be made a part of your official meeting. 


NELSON GAs & O1L Go. 


NEw York, N.Y., April 3, 1959, 
Hon. Estes KEFAUVER, 
Chairman of the Senate Antitrust and Monopoly Subcommittee, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR KEFAUVER: I am general counsel for the Oil-Heat Institute of 
America. 

This institute is a trade association national in scope. Its membership con- 
sists of manufacturers of oil heating equipment and oil heating accessories, as 
well as thousands of dealers throughout the country engaged in the distribution 
of heating oil and oil heating equipment. 

In 1957 the institute went on record with your committee as objecting to S. 11 
and its companion House bill, and with this letter again places itself on record 
against the proposed amendments. 

Please understand that the institute does not object to antitrust or antimono- 
poly laws or such other laws as promote competition and preserve our free enter- 
prise system. It is the position, however, of the Oil-Heat Institute that the 
proposed legislation will do just the contrary, that is, promote monopoly and 
perpetuate bigness. 

It is my understanding that the purpose of this proposed legislation is to over- 
come a 1951 Supreme Court decision which held, that meeting a competitor's 
lawful lower price in good faith is a full defense to a prosecution under the 
Clayton Antitrust Act, as amended by the Robinson-Patman Act. These acts, 
and rightly so, prohibit a seller from giving preferential price treatment to one 
customer or group of customers where competition would be adversely affected or 
where there would be a tendency to create a monopoly. The acts, however, do 
make an important exception and that is that a price reduction to one or a few 
customers is permitted when this is done in good faith to meet a lower price offered 
by a competitor. 

The proposed legislation denies the right to use that defense where such low 
prices “may be substantially to lessen competition, or tend to create a monopoly 
in any line of commerce in any section of the country.” It has been held by the 
Supreme Court that the phrase “lessen competition” means that there may be 
a lessening of competition whenever one buyer gets a lower price than others. 
Therefore should this legislation be enacted, the manufacturer who was seek- 
ing to retain a customer by meeting the lower lawful price of a competitor might 
be subject to Government prosecution and suits for damages. 

I also wish to point out that it would be tremendously difficult to determine 
the extent of “in any section of the country.” It would take many years of 
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litigation and there already are decisions where the word “section” in the present 
acts have caused difficulty. 

As a further example of my contention that these amendments would lessen 
competition, consider the situation where a major supplier furnishing large quan- 
tities to a customer and thus enjoying cost advantages because of this, lowers 
his prices, justifiably, to a customer of a minor supplier. The minor supplier 
would be in grave danger if he should in an attempt to retain his customer meet 
the equally low price of this competitor. I cannot conceive that it is the purpose 
of this legislation to bring about the situation last described and yet the legisla- 
tion as proposed certainly would do so. 

A further difficulty would arise in any attempts by manufacturers to absorb 
freight because the probable effect of freight absorption is a substantial lessen- 
ing of competition among buyers or among competing sellers. Should freight 
absorption cease, it must follow that each seller would be prevented from quoting 
competitive prices outside of the area nearest to his plant. This could result in 
a series of local monopolies, the opposite desired effect of the proposed amend- 
ments. 

It is true that on its face the amendments give the illusion of preserving the 
defense of good faith in meeting competition. In most every action in the courts 
where discrimination has been found to be unlawful there has been a finding that 
there was a substantial lessening of competition. 

In conclusion, we urge that these amendments not be approved. The “good 
faith defense” under the proposed amendments would become generally unavail- 
able because the effect of discrimination may so easily be found to create a pos- 
sible or probable lessening of competition. 

Will you please place this letter in the record so that all members of the Senate 
Judiciary Committee may examine it when the record is reviewed. 

Respectfully, 
McLEAN, Ferris, Ery & FaIn, 
By Grorce GRUBERG. 


MARTIN Bros. IcE CREAM Co., 
Winnsboro, La. 


“THERE Is No SUBSTITUTE FOR INDEPENDENT, COMPETITIVE PRIVATE ENTERPRISE, 
AS A BEDROCK FOR FREEDOM’—NIDA 


Re 8.11, Equality of opportunity bill. 


Senator Estes KEFAUVER, 
United States Senate, Washington, D.C. 


Dear Str: May we urge your Judiciary Committee to support the subject bill. 
It is vitally important to maintain a competitive balance in our economy, 

We aren’t asking for anything except some space at the marketplace. After 
competition is eliminated in the dairy industry, we will find prices fixed as they 
are in automobile, paper containers, steel, and other industries controlled by 
a few giants. 

I am advising Senators Long and Ellender of my feeling with copies of this 
letter. I have long wanted to express my admiration for your part in the in- 
vestigation of crime and corruption. Keep up the good work. 

Sincerely, 
CALEB S. MARTIN. 

Aprint 14, 1959. 


MARTIN-SENOUR PAINTS, 
Chicago. 
Hon. Estes KEFAUVER, 
Senate, Washington, D.C. 


DEAR SENATOR KEFAUVER: As a manufacturer, catering entirely to small busi- 
ness, we are seriously concerned with the possible enactment of Senate bill 11. 
A restrictive measure of this kind would enable competition to “pirate” our busi- 
ness without an opportunity to defend ourselves. 

Laws which limit the possibility of a manufacturer providing needed help to 
small business concerns, when other manufacturers tend to raid their market, 
ultimately injures the small businessman far more than they correct competitive 
conditions. 
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I was active in this business when the Robinson-Patman law was enacted 
and have had an opportunity to observe its effects during its entire life, [ft 
was designed, of course, to prevent discrimination against small business, I[¢ 
anyone familiar with the current situation believes that its purpose has beep 
accomplished to any degree, they could certainly not find facts to substantiate it, 

The larger chains can always buy their sources of supply or create their owy 
manufacturing and distributing facilities. The little fellow who had some help 
in meeting competition has lost his position. 

I feel certain that enactment of 8. 11 would have exactly the opposite effect 
of what it isintended. It would weaken the ability of manufacturers, who haye 
the interest of small business at heart, in trying to help offset destructive compe. 
tition when occasion warrants. 

Sincerely, 


W. M. Srvaarr. 
APRIL 2, 1959. 


STATEMENT OF METAL VENTILATOR INSTITUTE BY S. M. VAN KIRK, GENERAL 
MANAGER, OpposiIneG 8S. 11 anp Favorine 8. 138 


The members of the Metal Ventilator Institute, on whose behalf the Institute 
submits this statement opposing the amendments to the Robinson-Patman Act 
contained in 8. 11 and favoring the amendments to the act contained in S. 138, 
are: 

Appleton Supply Co., Inc., Appleton, Wis. 
Higgins Metal Products Co., Swanton, Ohio 
Home Comfort Mfg. Co., Peoria, Il. 

Inland Steel Products Co., Milwaukee, Wis. 
Leslie Welding Co., Chicago, II. 

Louver Mfg. & Supply Co., Minneapolis, Minn. 
N. H. Rudeen Co., Inc., Minneapolis, Minn. 
National Gypsum Co., Buffalo, N.Y. 

United States Gypsum Co., Chicago, Ill. 

Each of our member companies individually is concerned about this legisla- 
tion, but in the interest of conserving the committee’s time, their position is 
consolidated into this single statement. 

Metal ventilators are used to provide ventilation in attic areas and craw] space 
areas of residential construction as well as in commercial type buildings. These 
products are sold by thousands of lumber yards, hardware stores, sheet metal 
dealers, farm cooperatives, and building material dealers located in cities, towns, 
and villages throughout the United States. 

Our member manufacturers are deeply concerned over the potential effect of 
the amendment proposed by 8. 11 since, in their opinion, it would hamper, and 
possibly destroy, their ability to compete as individual companies on a fair and 
equal basis. 

The provision of the Robinson-Patman Act that permits a manufacturer to 
lower his price to meet, in good faith, the lower price of a competitor is an 
essential factor in achieving the chief purpose of the Robinson-Patman Act, 
which is to foster and encourage active competition on a basis of equal oppor- 
tunity. Should the act be amended, as proposed in 8.11, so that a lower com- 
petitive price could not be met in good faith if the effect would be to substantially 
lessen competition, then, in the opinion ef our members, the good faith provision 
will have been greatly weakened if not entirely eliminated. As this good faith 
provision is weakened, competition is also weakened. 

When products are substantially similar in function, quality, and appearance, 
no manufacturer can expect to obtain a higher price than his competitors. Ifa 
competitive price is not offered, sales will be lost. It is for this reason that the 
right to meet, in good faith, the lower price of a competitor is essential to com- 
petition. There is no effective competition without competition in price; the 
manufacturer with the lower price will always get the order. 

The proposed amendment would place the manufacturer in a painful dilemma. 
If he elects to be competitive and to meet lower competitive prices, he faces the 
possibility of legal action against him by both the Federal Government and 
private litigants seeking treble damages. Should he fail to meet lower competi- 
tive prices, he will lose business and in fact cease to complete. To impose upon 
businessmen faced with competitive problems the burden of determining in ad- 
vance whether a lower price to meet a competitive situation will, in the future, 











ave 


‘ute 
Act 
38, 


sla- 
1 is 


ace 
ese 
tal 


. of 
ind 
ind 


to 


ct, 
Or 
ym- 
ly 
ion 
ith 


Ce, 


the 
ym- 
the 


na. 
the 
nd 
oti- 
On 
ad- 
re, 


AMEND CLAYTON ACT 699 


have the effect of substantially lessening competition in any line of commerce 
and in any section of the country is to require of them a decision which they are 
not qualified to make. Business management problems will be taken out of the 
hands of salesmen and put into the hands of lawyers. The consequences of a 
wrong decision are potentially so severe that the businessman will probably 
avoid meeting lower competitive prices wherever possible. This can only result 
in a stifling of competition and the undermining of the central purpose of the 
antitrust laws, which is to promote competition. 

Although it will probably serve no useful purpose to elaborate our ideas at 
length, we feel it will be useful to have you know at this time that the manu- 
facurers in the metal ventilator industry believe that the adoption of S. 11 
would have serious detrimental effects on competition in their industry. Our 
members want their freedom to compete preserved in order that their industry 
may remain vigorous and highly competitive. 

On the other hand, our members favor the adoption of S. 138 since they believe 
that it confirms the right of a seller, acting independently, to sell at either de- 
livered prices or to absorb freight to meet the lower price of a competitor. Many 
customers wish to buy products on a delivered price basis so that they can know 
the total laid down costs, and we believe the right of sellers to meet this wish 
of their customers, absent concerted action, should be confirmed beyond question. 
§. 138 will also clarify some of the doubtful meanings of the Robinson-Patman 
Act and will eliminate much needless uncertainty with which the businessman 
must presently contend. 


METAL VENTILATOR INSTITUTE, 
Chicago, Ill., March 31, 1959. 
Re proposed legislation and good faith price competition under the Robinson- 
Patman Act (S.11, H.R.11, 8.138). 
To All Members of MVI: 


The attached material is self-explanatory and is being submitted for your in- 
formation. 
S. M. Van Kirk, 
General Manager. 


MacLeisH, Spray, Prick & UNDERWOOD Law OFFICES, 
Chicago, Ill., March 16, 1959. 
Re S. 11. : 

Dear Mr. VAN Krrx: S. 11, the bill sponsored by Senator Kefauver, the effect 
of which would be substantially to eliminate the good faith defense to a price 
discrimination charge under the Robinson-Patman Act, has been reintroduced in 
the current session of Congress. 

A bill which has the opposite effect, known as S. 138, has been introduced by 
Senator Capehart of Indiana. This bill would write into law the absolute 
character of the “good faith defense” established by the Supreme Court decision 
in the Standard Oil of Indiana case. 

Senator Kefauver recently announced that his subcommittee would commence 
hearings on S. 11 and S. 138 on March 17. You will recall that extensive hear- 
ings were held last year by Senator Kefauver’s subcommittee on a similar bill 
with the same number, 8.11. The Metal Ventilator Institute was interested and 
alerted its members to the situation. 

The information we have received indicates that Senator Kefauver is circulat- 
ing the report that there isn’t much opposition this year to S. 11. Senator 
Everett Dirksen (of Illinois) we understand is trying to keep track of the opposi- 
tion to S. 11 as a check against Senator Kefauver’s claims. 

We anticipate hearings will continue for some time after the 17th and prob- 
ably additional time will be allowed to submit statements for the record. The 
committee and other Senators will be guided to a large extent not only by the 
arguments against the bill but also by how many industries and businesses 
indicate that in their opinion S. 11 would adversely affect their ability to com- 
pete. Of course, action should now be taken as promptly as possible. 

If you would like to have us prepare a statement please let us know. You 
also might like to alert and advise your members that now is the time to make 
their position known. Those who are against S. 11 would normally be for 
$. 138. A letter or telegram to any member of the Senate Judiciary Committee 
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or to Senator Kefauver, chairman of the subcommittee, would be helpful. [t 
would also be advisable to send a copy of the telegram or the letter to Senator 
Dirksen. 
Yours very truly, 
(Signed) THappEeus S. Syne, 


MEMORANDUM—PROPOSED LEGISLATION AND Goop FarirH Price COMPETITION 
UNDER THE ROBINSON-PATMAN ACT 


(S. 11, H.R. 11, 8. 188) 


The basic question involved is the right of a businessman to meet in good 
faith the lawful lower price of a competitor, S. 11, sponsored by Senator 
Kefauver, and H.R. 11, the House companion bill, would substantially restrict 
that right. S. 188 would preserve it. 

Section 2 of the Clayton Act, as amended in 1936 by the Robinson-Patman 
Act, contains a provision that a price difference or differential is not unlawful 
if made in good faith to meet an equally low price or to meet the services or 
facilities lawfully offered or furnished by a competitor. In 1951 the United 
States Supreme Court held that meeting a competitor’s lawful lower price in 
good faith was a complete defense to a prosecution under the Clayton Act as 
amended by the Robinson-Patman Act (Standard Oil Company (Ind.) v. Federat 
Trade Commission, 340 U.S. 231). 

The purpose of these proposed amendments to the Robinson-Patman Act, or 
at least the inevitable effect, is to eliminate, for all practical purposes, the good 
faith defense established under this decision. This would be accomplished by 
providing that the good faith defense is not available. where. “the evidence 
affirmatively shows that the effect of the discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce in 
any section of the country.” Thus, while giving the appearance of retaining 
the good faith defense, the inevitable effect would be to place upon: the ‘de- 
fendant the burden of deciding, before he Iowers his price to meet a competitive 
situation, whether the effect thereof based on the evidence may be substantially 
to lessen competition in any line of commerce in any section of the country, 
While the concept of substantially lessening competition is a standard of sorts, 
it is not the type of a standard which can be readily applied and clearly under- 
stood in everyday business situations. Even a lawyer experienced in this field 
would have a difficult time determining whether, in a particular situation, the 
future effect of a lowered price would be substantially to lessen competition 
somewhere. A businessman would be faced with an almost impossible problem 
attempting to decide these questions himself. The consequence would be that 
reliance by a seller on this provision in order to avoid the danger of prosecution 
and triple damages prescribed for proven violations of the act becomes so 
perilous as to be of no practical utility in most cases. A businessman could 
searcely risk lowering his price to meet competition except equally to all cus- 
tomers. 

This legislation, in our opinion, is harmful to a seller engaged in interstate 
commerce and it is doubtful whether there would be any substantial benefit 
in any segment of the economy. However, even if there is some ultimate bene- 
fit to some group (as the retail druggists and some other retailers seem to think 
there might be), it would require years of litigation before there could be any 
real hope that this proposal would be generally understood and uniformly 
ammlied. 

Despite the fact that the administration and the Department of Justice, to- 
gether with the American Bar Association and other bar-association groups, 
have consistently opposed this tvpe of legislation, a similar measure passed the 
House of Representatives in 1956 by 393 to 3. It was only by the narrowest of 
margins that the measure was defeated when the Senate refused to consider an 
omnibus antitrust bill including this amendment almost in the closing hours of 
Congress. 

In the 85th Congress extensive hearings were held by a subcommittee headed 
by Senator Kefauver. Opposition was voiced by many groups representing 
manufacturers, wholesalers, retailers, the administration, including the Depart- 
ment of Justice, the legal profession, and farmers. Various arguments were 
offered which included contentions that trne competition would be restricted, 
the smaller firm would be less able to compete with larger firms, price schedules 
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would become rigid, and a false competitive situation would develop which 
could not be accurately anticipated in advance or easily understood by busi- 
nessmen in meeting day-to-day problems. 

Only after limiting the bill to food, drugs, and cosmetics last year did the 
Senate Judiciary Committee vote S. 11 out. The Senate refused to consider it 
and the bill died with the adjournment of Congress. The opposition hoped that 
would be the end of the effort. 

However, Senator Kefauver promptly reintroduced substantially the same bill 
without the food, drug, and cosmetics limitation and has just recently an- 
nounced that hearings will commence on March 17. 

§. 138, introduced by Senator Capehart, of Indiana, would write into law the 
absolute character of the good-faith defense established by the Supreme Court 
in the Detroit Standard Oil (Indiana) case. Adoption of this bill would close 
the argument on a basis favorable to the businessman. 


SENATE JUDICIARY COMMITTEE 


(Address: Senate Office Building, Washington 25, D.C.) 

Democrats : 

James O. Eastland (Mississippi), Chairman. 

Estes Kefauver (Tennessee). 

Olin D. Joknston (South Carolina). 

Thomas C. Hennings, Jr. (Missouri). 

John L. McClellan (Arkansas). 

Joseph C. O’Mahoney (Wyoming). 

Sam J. Ervin, Jr. (North Carolina). 

John A. Carroll (Colorado). 

Thomas J. Dodd (Connecticut). 

Phillip A. Hart (Michigan). 
Republicans : 

Alexander Wiley (Wisconsin). 

William Langer (North Dakota). 

Everett McK. Dirksen (Illinois). 

Roman L. Hruska (Nebraska). 

Kenneth B. Keating (New York). 


STATEMENT OF METAL BUILDING MANUFACTURERS ASSOCIATION BY THOMAS 
AssocraTEs, INc., GENERAL MANAGER, OpPposrING S. 11 AND FAvorine S. 138 


This statement, opposing the amendments to the Robinson-Patman Act con- 
tained in S. 11 and favoring the amendments to the act contained §S. 138, is sub- 
mitted on behalf of the metal-building manufacturers who are members of the 
Metal Building Manufacturers Association. Since all of the members of the 
association have the same feelings regarding the proposed amendments, their 
viewpoints have been consolidated into this single statement in the interest of 
saving the committee’s time. 

The members of the Metal Building Manufacturers Association, on whose be- 
half the association submits this statement, are: 


Armco Drainage & Metal Products, International Steel Co. 
Ine. Martin Steel Corp. 
Atlantic Steel Co. Metallic Building Co. 
Behlen Manufacturing Co. Mitchell Engineering Co. 
Braden Steel Corp. Parkersburg Rig & Reel Co., The 
Butler Manufacturing Co. Pascoe Steel Corp. 
Carew Steel Co. Soule Steel Co. 
Cowin & Co., Ine. Stran-Steel Corp. 
Inland Steel Products Co. Wonder Building Corp. of America 


These members of the industry manufacture and sell predesigned metal build- 
ings for commercial, industrial, institutional, or agricultural use, according to 
each manufacturer’s own published standardized designs of component parts. 
This industry is relatively young and competition is vigorous. The members of 
the association are very concerned about the effect of the amendments embodied 
in S. 11 since they believe these amendments will hamper, if not entirely de- 
stroy, their ability to compete, as individual companies on a fair and equal 
basis. 
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The members of the association believe that the chief purpose of the 
Patman Act is to foster and encourage active Cithipetition ot a adie Ue eae 
opportunity. The provision of the act that permits a manufacturer to lower 
his price to meet, in good faith, the lower price of a competitor is an essential 
factor in achieving this purpose. As this good-faith provision is weakened or 
eliminated, by just so much is competition weakened or destroyed. If the act 
should be amended along the lines of 8.11 so that a lower competitive price 
could not be met in good faith if the effect would be to substantially lessen 
competition, then, our members believe, the good-faith provision will be, in 
practice at least, virtually, if not entirely, eliminated. The result will be a 
weakening of competition. Thus, the proposed amendment will result in evils 
far worse than any it is designed to cure. 

To impose upon businessmen faced with competitive problems the burden of 
determining in advance whether a lower price to meet a competitive situation 
will, in the future, have the effect of substantially lessening competition in any 
line of commerce and in any section of the country is, in the opinion of our 
members, to require of them a decision which they are not qualified to make 
The individual manufacturer will be placed in a dilemma. If he does not 
meet lower competitive prices, he will lose business and, in fact, cease to 
compete. If he does lower his price to meet the competitive situation, he is 
faced with a possibility of legal action by both the Federal Government and 
private litigants seeking treble damages. The consequences of a wrong decision 
are potentially severe, and the facts upon which the legality of the businessman’s 
action will be judged are ordinarily not available at the time action must be 
taken. To avoid the unknown risks of Federal prosecution, the businessman 
jwill probably fail to meet lower competitive prices, so far as this is possible, 
This can only result in a stifling of competition and the undermining of the 
central purpose of the antitrust laws, which is to promote competition. 

Ours is a vigorous industry and is a highly competitive one. Our members 
want their freedom to compete preserved and believe that this freedom to 
compete is a fundamental right of any seller. Although it would serve no 
useful purpose to elaborate our ideas at length, we do feel that it will be helpful 
for you to know at this time that the manufacturers in the metal-building indus- 
try believe that the adoption of 8.11 would have serious detrimental effects 
on competition in their industry. 

On the other hand, our members favor the adoption of 8.138. They believe 
that it confirms the right of a seller, acting independently, to sell at delivered 
prices or to absorb freight to meet, in good faith, the lower price of a competitor. 
Most industries that sell on a delivered basis do so because their customers wish 
to know the total laid-down costs. The right of sellers to meet the desires of 
their customers in this respect, absent concerted action, should be confirmed 
beyond question. Furthermore, S. 138 will clarify the meaning of the Robinson- 
Patman Act in many respects, and will eliminate much needless uncertainty 
with which the businessman must presently contend. 


STATEMENT BY DONALD R. WADLE, MANAGING DrrRector, METAL LATH MANUFAC- 
TURERS ASSOCIATION, IN OPPOSITION TO S. 11 AND IN Favor or 8S. 138 


This statement is submitted on behalf of metal-lath manufacturers who are 
members of Metal Lath Manufacturers Association, Engineers Building, Cleve- 
land 14, Ohio, in opposition to the amendments to the Robinson-Patman Act con- 
tained in S. 11 and in support of S. 138. Each of our member companies 
individually is concerned about this legislation, but in the interest of conserving 
the time of the committee, their position is consolidated into a single statement. 

Metal lath and metal plastering accessories are used to provide a metal plaster 
base in internal wall and ceiling construction, both in new and in remodeled 
buildings. Products of the industry provide a reinforcement and mechanical key 
for plaster. Some also serve as a base for stucco and as concrete-slab reinforce- 
ment. Being highly fire resistive itself as well as being used to produce a plas- 
tered surface that is more resilient and crack resistant, metal lath is a superior 
plaster base, widely used in all sections of the country. Metal lath and metal 
plastering accessories are sold by thousands of lumber yards and building- 
material dealers located in cities, towns, and villages throughout the United 
States. 
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Metal-lath manufacturers are deeply concerned over the potential effect of the 
amendment proposed by 8.11. It is their opinion that adoption of this amend- 
ment would create confusion in the minds of businessmen, and take business- 
management problems out of the hands of salesmen and put them in the hands 
of lawyers. 

§. 11 would virtually eliminate, or at least severely limit, the right of a seller 
to meet in good faith the lower price of a competitor. In compelling a seller to 
determine each time it faces a competitor’s lower price whether or not its meeting 
in good faith that lower price may have the proscribed adverse competitive effect, 
§, 11 places a seller in an inextricable dilemna. On the one hand, if that seller 
elects to be competitive, it subjects itself to prosecution not only by the Federal 
Government but also by private parties seeking treble damages. On the other 
hand, if the seller does not meet the lower price, it loses the order, The con- 
sequences of making the wrong decision are potentially severe. The only rea- 
sonably safe alternative to taking an unknown risk is not to meet the lower price. 
This tends to price stability and to a stifling of competition, the antithesis of 
the basic concept of our antitrust laws which is to promote competition. 

Freedom of action to meet lower competitive prices, wherever and whenever 
encountered, is indispensable to a competitive economy. No business can com- 
pete vigorously if its efforts to meet competition are to be judged, after the fact 
as proposed in S. 11, on the basis of whether or not some competitive injury 
occurred as the result of the meeting in good faith of a lower price of a 
competitor. 

Ours is a vigorous industry, a highly competitive one. Each manufacturer 
believes he has a competitive, high quality product. However, basically there 
is substantial interchangeability between the products of various manufacturers. 
This makes it extremely difficult to sell metal-lath products against a lower 
competitive price. In the final analysis, if the manufacturer wants to sell his 
metal-lath products, his price has to be competitive. In order to compete each 
must have sufficient flexibility to meet the competitive prices which he faces. 
Our members want that freedom to compete preserved. They feel that this is 
a fundamental American right of a seller which should be preserved. 

So far as our members can project the proposed S. 11 amendment into 
the realities of business, they foresee that it will put business in a straitjacket. 
If a company desires to expand its business where the going price is lower 
than in competitive adjoining areas, S. 11 would as a practical matter prevent 
it. No seller can sell a more or less standard product at a price higher than his 
competitors. 

We commend S. 138 unto you. It clarifies the right to meet competition in 
a way that is understandable to businessmen and confirms the right of a seller, 
acting independently, to sell at delivered prices or to absorb freight to meet in 
good faith an equally low price of a competitor. Most industries that sell on a 
delivered basis do so because their customers desire to know the laid-down 
costs. The right of sellers to render this service to their customers, absent 
concerted action, should be clarified beyond question. 


Marcu 13, 1959. 


METAL TRIMS, INC., 


Jackson, Miss, March 10, 1959. 
Senator Estes KEFAUVER, 


Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
Senate Office Building, Washington 25, D.C. 


Dear SENATOR: Although I feel that it won’t do much good, I want to raise my 
small voice in protest to bill S. 11 which will be heard by your committee during 
the month. 

Bearing in mind the dictum “They who are governed least are governed best,” 
I feel that this bill is a continuation of creeping socialism and regimentation of 
American free-enterprise system. 

I hope your good committee will see fit to kill this bill as your expression of 


confidence in the ability of private enterprise to give us a greater standard of 
living. : 


Very truly yours, 
GrorGE MITcHELTr, President. 
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MIDLAND CoopERATIVE DAIRY ASSOCIATION, 


Syracuse, N.Y., March 24, 1959. 
Hon. Estes KEFrauver, 


Senate Office Building, 
Washington, D.C. 


Deak SENATOR Keravuver: We believe that hearings are underway on Senate 
bill S. 11 which has to do with price discrimination. If small businesses in the 
dairy industry are to be permitted to continue we must have the protection of a 
bill like 8.11. No small business can stand up against a large or offending com. 
pany using what is commonly called price-cutting methods. These price-cutti 
practices allow selling below ‘cost, selling at unrealistie prices, and using Ze0- 
graphical price discrimination. The Justice Department acted to prevent the 
Safeway Stores from using.these-methods in the future.. Why can’t we have dill 
S. 11 put on the books to preserve small business and free enterprise? 

At present it is held to be illegal in many instances for a small concern to dis. 
pose of its business to a large company but there seems to be nothing to prevent 
the large company from putting the small company out of business by whatever 
method it wishes to use. 

With kind regards, 

Respectfully yours, 
WALTER Pace, 

P.S.—It is difficult for us to understand how a trend to monopoly by purchase 
is illegal, and on the other hand a trend to monopoly by dubious pricing methods 
is condoned. 


MIDLAND COOPERATIVE DAIRY ASSOCIATION, 
Syracuse, N.Y., April 1, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR KEFAUVER: The Midland Cooperative Dairy Association, in 
whose interest we are writing, represents, with the exception of one, the inde- 
pendent packers of evaporated milk east of the Rocky Mountains. This one, not 
in our group, represents less than 10 percent of the total pack of the independent 
group. 

We are very anxious to have Senate bill S. 11 come out of committee, be 
brought to the floor of the Senate for a vote, and passed. 

If these small independent operators in our group and small businesses in all 
lines are to remain in business, they need the protection given in Senate bill S. 11. 

We will appreciate your kind attention to, and support of, this bill to the end 
that it will be taken out of committee and favorably recommended for passage, 

Respectfully yours, 
WALTER Page: 


PARK ‘Riper, ILL., Vareh« 20; 1959. 
Hon. JAMES O. EASTLAND, 
Senate Judiciary Committee, 
United States Senate, Washington, D.C. 
Dear Mr. SENATOR: I urge you to protest passage of the Kefauver-Patman 
bill S. 11. 
Should this bill become law, it could vitally affect the performance of business 
in an orderly, fair, and equitable manner. 
Respectfully yours, 
H. J. Mrora. 


MIpWEsT CREAMERY CO., 
Ponca City, Okla., April 18, 1959. 


Senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


Dear SENATOR: We urge your support of Senate bill 11, known as equity-of- 
opportunity bill, being considered by your committee. 
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We are an independent milk and ice-cream plant and are facing elimination 
by large operators who seem to be able to ignore what laws may apply and we 
nave observed that there are no laws to give quick relief on discrimination in 
prices and services which are designed to eliminate small competitors. 

Many medium-sized plants are gradually being forced to sell out or liquidate 
pecause of unfair competition. 

We are sure you and your committee are interested in doing what is wise in 
this respect. 

Very truly yours, 
I. H. NEEDHAM. 


WASHINGTON, D.C. March 18, 1959. 
Hon. EstES KEFAUVER, 
Senate Office Building, Washington, D.C.: 

The Millers’ National Federation, the national trade association of the wheat- 
flour-milling industry, restates its opposition to 8S. 11 now pending before the 
Antitrust and Monopoly Subcommittee of the Senate Judiciary Committee. We 
urge you to vote against reporting out S. 11. 

Cc. L. Mast, Jr. 


MINNESOTA MINING & MANUFACTURING Co., 
St. Paul, Minn., March 18, 1959. 
Hon. EstES KEFAUVER, 
Senate Office Building. 
Washington, D.C. 

DeAR SENATOR KEFAUVER: It just recently came to our attention that your 
subcommittee will commence hearings on Senate bill No. 11 on March 17. Un- 
fortunately, this does not give us time to make any preparation to testify before 
your subcommittee. I would like to take this opportunity, however, to convey 
to you the fact that we have analyzed the bill and are convinced that its effect 
upon industry would be extremely serious. 

I have discussed Senate bill No. 11 with our attorneys, and I am informed 
that it would greatly restrict, if not remove, the right of a seller to meet certain 
competitive situations. It is almost impossible to comprehend what the total 
effect of such a restriction would be on our company, industry in general, and 
the economy. I can foresee the possibility that a manufacturer might have to 
withdraw from some of his more distant markets and confine himself to the 
area of his natural freight advantage. I can foresee that prices for many oc* 
the raw materials and finished products which he buys would be greatly in- 
creased if his suppliers were to be forbidden to compete with each other price- 
wise for his patronage. When these effects are multiplied by the hundreds of 
thousands of businesses in a similar position, the total impact could result in a 
serious blow to the Nation’s economy. 

I am sure that there will be witnesses before your subcommitte who will spell 
out, in greater detail than I am able to do in this letter, their apprehensions 
as to the effects of this measure. Nevertheless, I would greatly appreciate it if 
you would incorporate this letter into the record of your hearings in order that 
our company’s position may be officially known. 

Yours very truly, 
H. P. Buetow, President. 


MIRACLE ADHESIVES CorpP., 
New York, March 18, 1959. 
Re §. 11 and 8S. 138. 


My Dear Senator: As we understand Senate bill S. 11, it would prohibit a 
manufacturer from accepting a lower price than his standard net selling price 
in order to put his product in line with the price of competition unless he 
lowered it to every prospect in a trading area. 

We, as a small corporation, have great objection to any bill which takes that 
right from us. Small business has a tough enough time surviving without 
being hamstrung because they have only one point of shipment and have to 
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adjust their net in order to absorb freight and other costs to put them in line 
with large corporations with plants all over the country. 

In addition, any legitimate small business that tries to operate on a sensible 
level is often put to disadvantage by opportunists (if that isn’t too high g 
sounding name for them)—leeches—who find an industry which is making 
money and rush into a market, glean a quick profit by price cutting, which the 
legitimate businessman must often meet or lose a customer it has taken years 
to build up. 

We object strongly to such a bill as S. 11, and feel that S. 138 is the only 
sensible bill for consideration. 

Very truly yours, 
Lioyp R. CUTLER, 
President, 


MIsHAWAKA RvuBBER Co., INC., 
Mishawaka, Ind., March 13, 1959. 
Hon. JAMEs O, EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Vi ashington, D.C. 

Dear SENATOR EASTLAND: I respectfully request you to make a very thorough 
study of all pertinent facts before taking any action in support of S. 11, which 
would have the effect of nullifying a seller’s right of defending himself against 
a charge of price discrimination by the Federal Trade Commission, by showing 
that a lower price quoted by him had been made in “good faith” to meet an equally 
lower price which had been quoted or offered by a competitor. 

In a highly competitive market, situations arise where a seller is faced with 
the prospect of losing a substantial volume of business in a given market unless 
he chooses to meet a lower price offered by competition in that market. The 
seller referred to may have other customers located in other markets who would 
not be injured or even affected by the lower price or prices prevailing in an area 
remote from that which is served by them. Furthermore, the lower price in the 
hypothetical illustration which has been mentioned may be lower than the seller 
could afford to extend to all customers regardless of their location. 

If the defense of “good faith” is nullified by the enactment of Senate Bill §. 11, 
sellers would thereby be forced to abandon important segments of their business 
whenever a local competitive situation arose requiring a price concession which 
they could not afford to extend to every customer throughout the country. 

The result would be detrimental to the interest of the consuming public since 
it would tend to restrict competition and the result would be higher prices. Cer- 
tainly the efforts of legislators and of businessmen generally should be to promote 
competition and legislation should be designed to encourage the free operation’ 
of competitive forces rather than to restrict them. 

I trust that after full consideration of these facts, you can see your way clear 
to vote in opposition to the enactment of this bill. 

Respectfully, 
G. D. Bascock, President. 


Miss AMERICA Foops, INC., 
Laurel, Miss., March 6, 1959. 
Subject : Senate bill 11. 
Senator Estes KEFravuver, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, Washington, D.C. 


Dear SENATOR KEFAUVER: We view with a great deal of alarm the harm 
that would be done to small industry in the South by passage of Senate bill 11. 
It would absolutely tie our company’s hands in trying to compete for canned 
goods business with large mechanized corporations with many different lines of 
products, many of which are sold below the cost of production and seem de 
signed to be used to strangle companies such as ours, 

In order to exist we must be able to compete on an area basis as to price com- 
petition ; otherwise our volume would be so restricted we could not exist. 

We believe in fair trade practices and think the present law is sufficient for 
this purpose. 

Sincerely yours, 


A. G. Brusu, President. 
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Q§TATEMENT OF MELVIN HALL ON BEHALF OF THE MISSOURI PETROLEUM ASSOCIATION 
on §S. 11, MakcH 18, 1950 


My name is Melvin Hall. The name of the company I represent is the Melvin 
Hall Oil Co., of Noel, Mo. I am a small businessman, and am here representing 
myself, as well as the Missouri Petroleum Association, which is five or six hun- 
dred petroleum distributors and jobbers of the State of Missouri. 

The Missouri Petroleum Association is an association that is composed of our 
jobbers in the State of Missouri, and they represent approximately 60 percent. 
of the petroleum products distributed in our state. 

From what we have heard and read, we feel that this proposed S. 11 bill 
will be quite detrimental and ruinous to our petroleum jobbers in the State of 
Missouri and would in time cause us to discontinue as such; at least it would 
force us to revolutionize our way of doing business inasmuch as most of our 
membership is made up of small jobbers who have started from one service 
station, and have saved their money and bought or leased more service sta- 
tions, thereby upgrading and organizing their own company as the years went by. 

These little companies represent our entire life savings and efforts. We are 
vitally interested that our American way of life which has enabled us to grow 
thus far is not disturbed, nor would we have legislation put in force that would 
put us out of business. 

I also understand that if S. 11 is passed, or becomes a law, it would be un- 
workable insofar as the petroleum jobbers of Missouri being able to be com- 
petitive with the balance of the oil industry in our State. Our interpretation 
of this is such that the major oil companies would not be able to keep us com- 
petitive nor help us in case of price war. It is quite easy to see that if this 
is the case, we would be forced out of business very rapidly. 

Also, my understanding of this bill is that it would oppose us owning and oper- 
ating any of our service stations, and this would be ruinous inasmuch as most 
of us do own some of our service stations and, as I pointed out before, have used 
this as a method of savings during our lifetime rather than some other method. 
Iam at the present time paying out several service stations which have been built 
recently, and you can understand that this would be detrimental and disastrous 
in my case. 

I feel that my case is no different from several hundred of the other jobbers 
or distributors of petroleum products in the State of Missouri. 

I would like to emphatically point out that I have not been pressured by any 
major oil company, and am here strietly at the request of the Missouri Petroleum 
Association, and am representing only this association and myself. While I have 
been associated with the major oil companies all of my business career and have 
found.them friendly and helpful, not all of our jobbers in the State of Missouri 
have done business with major company suppliers, but have marketed under an 
independent brand. I market under a major oil company’s brand; from there on,, 
however, I own and control all of the assets of the company, and my own organi- 
zation makes and administrates our policies. 

In reading a vast amount of material on the bill S. 11, I find that to my way 
of thinking, it would place the independent oil jobber in a very vulnerable posi- 
tion, because we would have the choice of a limited amount of suppliers. In other 
words, the major companies that had a terminal or supply point elosest to our 
area would be practically the only one that we could do business with. This, 
in my opinion, would tend to stifle competition, and would do the very thing that 
this bill proposes to eliminate. Most all of us operate interstate inasmuch as 
our transports pick up from a refinery out of State, or at a terminal out of State 
the products which we distribute. 

If this bill becomes a law, it seems to me that it will impede and hamper our 
growth because it will place in the hands of a very few the market of which we 
have to buy from. None of us in this State are large enough to own refineries or 
terminal points so that we could supply ourselves. This being true, it would 
smother and suffocate us to the point we would be unable to expect future growth 
for ourselves and our posterity. 

There have been many interpretations and much legislation on the Detroit case. 
which this 8S. 11 springs from, and it would be fully expected that the courts 
would be full of litigation for years to come, and I, as a jobber, would be unable 
to ascertain if I was operating legally or illegally in many aspeets because of 
lack of interpretation in cases pending a decision in the various courts. 

I am not an attorney, and no attorney has helped me draw this statement up, 
but I quote from the Harvard Law Review, which I assume to be one of the out- 
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standing authorities in matters such as this, in an article, in its December 1953 
issue commented on the Detroit case. The Harvard Law Review said of this 
Federal Trade Commission cease-and-desist order : 

“* * * The jobber will suffer most by the enforcement of paragraph 6. He 
will either be eliminated from the distribution process by his supplier or suffer a 
limitation of his freedom of action through some form of resale price maip-. 
tenance.” 

Therefore, you can see why I am in Washington rather than in Missourj 
attending my business. I feel that it is very important that this bill S. 11 does 
not become a law. 

Our American way of life has been built on clean, hard, competitive conditions, 
and if we leave competition as it is, this fact alone will enable our posterity to 
receive more and better petroleum products as time goes on. Destroy our com- 
petitive segment by eliminating the jobber, and you will destroy the most com- 
petitive branch of the petroleum industry. This would be most unfortunate for 
all. 

In conclusion, the men I know in the oil industry are gentlemen, as well as 
competitors. They are courageous, honorable men of integrity. Destroy these, 
and you will hurt all the Nation. It would be most unfortunate for all of the 
jebbers of the oil industry if this proposed legislation passes Congress. 


THE MOHICAN RUBBER Co., 
Ashland, Ohio, March 12, 1959. 
Hon. JAMES O. EASTLAND, 
United Stutes Senate, 
Washington, D.C. 

DEAR SENATOR EASTLAND: The small manufacturer today has a tough row to 
hoe. If Senate bill No. 11 should be enacted into a law it would sound the death 
knell for thousands of small manufacturers. 

The little fellow is at a distinct disadvantage in trying to compete against 
the large manufacturer producing the same or competing merchandise. The 
big boy can virtually smother him with a powerful sales force which the smaller 
manufacturer cannot afford; this plus specials, close outs and concessions of 
various kinds puts the small fellow out of the running unless he has some price 
flexibility. 

Not only do we have rugged competition here in this country but from Japan, 
Germany, and England as well. Duties-on rubber: toy balloons as you perhaps 
know have been reduced from 70 to the present 35 percent and now, believe it 
or not, 12% percent is being seriously considered. 

Between big labor and big business the road is indeed rocky. The end is not 
far away unless some relief is granted and no further obstacles placed in the 
path of the little fellow. 

We irge you, in behalf of all small producers, to give us a break and vote 
against Senate bill No. 11; if and when it comes to the floor. 

Very truly yours, 








, General Manager. 


Your support of Senate bill No. 1388 would help, which bill we understand 
would reaffirm the Supreme Court decision as to price flexibility. 


MONSANTO CHEMICAL Co., 
Kearny, N.J., March 20, 1959. 
Hon. Estes KEFAUVER, 
United States Senate, 
Washington, D.C. 

My Dear SENATOR KEFAUVER: I am writing you to express my personal opposi- 
tion and the opposition of many business friends to bill S. 11. I do this be 
cause it is my sincere feeling that although the intent of the bill may have been 
that of protection for small business and business in general, it is my very strong 
feeling that in actual practice it would have the opposite effect. It will very 
definitely serve to further limit the spirit of free enterprise which has had such 
a tremendous part in the development of this country’s industry and strength. 

We feel that the passage of bills S. 11 and 138 will tend to eliminate true 
competition and contrary to the ostensible purpose of helping small business 
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would in fact restrict the competitive ability of small firms. Further, through 
ability of national distributors to get lower local competitor prices, would in- 
evitably tend to create a series of areal monopolies. Therefore, on the basis of 
these oppositions and others, we strongly urge that these bills do not be per- 
mitted to become the law of the land. Further, we respectfully request that you 
make this letter a part of the official record of subcommittee hearings. 

Thank you very kindly for any consideration which my objection may be 
given and may We please look forward to hearing from you regarding this matter. 

Sincerely yours, 
RosBeRT M. HRICKSON. 


MONSANTO CHEMICAL Co., 
Addyston, Ohio, March 12, 1959. 
Hon. ESTES KEFAUVER, 
Antitrust and Monopoly Subcommittee, 
U.&. Senate, Washington, D.C. 


DEAR SENATOR KEFAUVER: I have recently had occasion to review the 
proposed bill (S.15) being considered by the U.S. Senate to amend the Clayton 
Act and the Robinson-Patman Act. 

It seems to me that in practice this bill would tend to hinder industrial 
development and restrict the competitive ability of many manufacturing firms. 
Instead of accomplishing its intended benefits, it appears that this bill wouid 
achieve the opposite effect. In short, I feel that this bill is contrary to the 
best interests of manufacturers and consumers alike. 

I understand that a hearing on this bill will begin sometime this month. I 
respectfully urge you to consider these objections as well as the many others 
already raised by people in the business community, Government circles, and 
farm groups. 

Very truly yours, 
F. X, Finpiay, Personnel Manager. 


MONSANTO CHEMICAL Co., 
Atlanta, Ga., March 18, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR KEFAUVER: The enactment of Senate bill 8.11 as well as 
that of H.R. 11 would very seriously curtail the competitive freedom of my 
own company, that of our competitors and most certainly that of our customers. 
I am very much opposed to any governmental restraint being placed upon the 
American businessman to meet in good faith the lower price offered by our 
competitor. 

Should this right be restricted, it would only curtail the vigorous and free 
competitive system upon which our American economy is based. In my opinion 
these bills will not offer any protection to small companies but indeed will 
make it harder for them to exist. 

Within your own State just as there are in Georgia, you have a great number 
of small business enterprises and provisions outlined in 8.11 and H.R. 11, as 
I interpret them, will certainly be harmful to them and in the end to the 
economy of our home States. 

The American way of life in conducting business demands freedom of move- 
ment consistent with good sound business practices, and the passage of these 
bills do not support this basic concept upon which our Government was estab- 
lished. The business of my company, that of our industry, and countless other 
industries would suffer if these bills were passed, and I respectfully request 
that you make this letter a part of the official record of subcommittee hearings. 

You will note that a copy of this letter is being sent Senator Dirksen so 
that he may be aware of my views, and I am also writing Senator Russell and 
Representative Davis asking that they present my case, and I am sure they 
will be asked to do the same by many other businessmen, to members of the 
Senate Judiciary Committee. 

I shall watch the action taken on these two bills with a great deal of interest. 

Very best wishes. 

Sincerely yours, 
Howarp A. LOVEJOY, 
District Manager. 
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MONSANTO CHEMICAL Co., 
Trenton, Mich., March 13, 1959, 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 

My Dear SENATOR KEFAUVER: I have been reviewing some of the provisions 
of bill S. 11 and would like to take this occasion to make the following 
comments. 

In my opinion, competition has long been a part of the American tradition 
and is, I feel, in large measure responsible for the growth of this country and 
the high standard of living that now exists. In my opinion, this bill will prevent 
competitive pricing and thereby lead to rigid price schedules and less competition, 

From this plant our products go to many small manufacturers, who are jn 
direct competition with each other. Under the terms of this bill, if some of 
these people are able to obtain a lower price from a competitor than from us, 
we may not be able to meet this price, not only to these people but to all of 
our customers. 

Inasmuch as these small manufacturers are in competition with each other, 
some of them are going to have a cost advantage in their production because of 
some peculiar circumstance which permits them to obtain lower cost raw 
materials. 

I would be interested in receiving your comments and would also like to re. 
quest that you make this letter a part of the official record of the subcommittee 
hearings. 

Sincerely yours, 
B. Ross Nason, Plant Manager. 


MONSANTO CHEMICAL Co., 
Monsanto, Tenn., March 24, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR KEFAUVER: I understand that hearings on 8S. 11 are in progress 
with the Antitrust and Monopoly Subcommittee. 

The contents of this bill are a cause of a great deal of concern to me. It 
appears that were this bill passed, it would eliminate true competition. I be 
lieve that a businessman must have the right to meet in good faith the lower 
price of a competitor. 

Additionally, in spite of the provisions in the bill to the contrary, the legisla- 
tion would cast serious doubt on manufacturers to absorb freight to be com- 
petitive in distant marketing centers. I also believe that, although S. 11 has the 
ostensible purpose of helping small business compete more successfully with 
larger business, it is most likely to have just the opposite effect in actual practice. 

I earnestly request that you give these views your consideration. 

Sincerely yours, 
J. L. WHITESIDE, Plant Manager. 


THE MONTE GLoveE Co., 
Maben, Miss., March 4, 1959. 

Goop MorNING, SENATOR KEFAUVER: The hearings of your subcommittee on 
S. 11 are of vital importance to me and our corporations. 

Our corporations qualify, by Government standards, as a small business. Your 
stand on many issues to help small business is commendable and have all been 
appreciated by me, Senator Kefauver. 

If the bill S. 11 is reported favorably by your committee and becomes law it 
will work a tremendous hardship, perhaps a hardship that will increase the 
business mortality rate among small business, by removing the effectiveness of 
the good-faith defense in Robinson-Patman Act price discrimination cases. 

No small business will long be able to successfully combat price competition of 
big industry unless they have the weapon of meeting, in good faith, the price 
competition laid down by large industry against whom they must compete daily. 

Please. see that this vital competitive weapon is not denied small business, 
Senator Kefauver, for if it is, it will mean that within every worthwhile industry 
the large members will soon not only increase their domination of their particular 
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industry but that they will be able to drive from that industry small business- 
men who could not, without the good-faith defense be successful in carrying on 
their business. 
Respectfully yours, 
J.T. Youne, 
Executive Vice President. 


APRIL 13, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antritrust and Monopoly Subcommittee, 
U.S. Senate, Washington, D.C. 

My Dear SENATOR: With reference to bill S. 11, I was considerably disturbed 
that such serious discussion has been given to a bill which, if passed, would 
appear to limit the operation of our free competitive system. 

While all of us in business today feel the continuing impact of price competi- 
tion, we must admit on the other hand that the free competitive enterprise of 
this country is one of the sound foundations under our basic economy. While, 
admittedly, there may be some things we do not like about it, I sincerely hope 
this bill is not given any further serious consideration, because to impose the 
limitations being sought would, I feel, eat into the very roots of our economy. 

Respectfully yours, 
ABRAM J. MOORE. 

WEeEsTWwoop, Mass. 


Lone Beacu, CALir. 
Senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C.: 


We urge you to defeat S. 11 and S. 442 as they impose unjust and unwarranted 
increased Government control and regulation on free enterprise. 


Moore VAN Camp SEA Foop Co. 


Moses LAKE, WASH., April 1, 1959. 
Senator Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Building, Washington, D.C.: 


The Moses Lake Chamber of Commerce wishes to reiterate its opposition 
to any and all legislation such as 8.11. We feel that such legislation is contrary 
to the best interests of the business climate and contrary to the free enterprise 
system. It is our considered opinion that such legislation will tend to create 
local monopolies and cause increased costs to the consumer. It is respectfully 
requested that this opposition to S. 11 be inserted and made a part of the 
official reeords of hearings on aforementioned legislation. 


GERRIT STUURMANS, 
Secretary, Moses Lake Chamber of Commerce. 


ScotcH Piatns, N.J., March 24, 1959. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


My Dear SENATOR: I strongly recommend that no favorable consideration be 
given the Kefauver-Patman bill, S. 11. 

The small independent businessman must depend on his supplier to keep him 
in a competitive position in his market, otherwise he would face business suicide. 
The competitive forces on almost any product vary to a substantial degree 
from city to city. 

This bill would prohibit a manufacturer or supplier from meeting a lower 
price by a competitor unless this price was offered to all customers. No company 
in a competitive industry could even consider such an approach. 

The passage of this bill would ruin the small manufacturer who operates 
on low margins of profit and destroy the only opportunity that the retailer has 
for survival under today’s competitive conditions. 

Your support in defeating this bill is urgently requested. 

Very truly yours, 


J. A. NAPIER. 
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NATIONAL AGRICULTURAL CHEMICALS ASSOCIATION, 
Washington, D.C., March 23, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Dear Senator Keravver: The National Agricultural Chemicals Association 
wishes to register its opposition to the enactment of S. 11 to amend section 2(p) 
of the Robinson-Patman Act to limit the applicability of the “meeting of.com- 
petition” defense proviso. 

The National Agricultural Chemicals Association is a voluntary nonprefit 
association consisting of approximately 130 companies engaged in producing and 
marketing agricultural chemicals. The members of this association produce 
more than 80 percent of the agricultural chemicals such as agricultural inseeti- 
cides, fungicides, herbicides and rodenticides which are produced in the United 
States. The greater number of these members are small or medium-sized firms 
which market their products in a limited territory. Others are larger companies 
marketing their products on a national basis. 

We have reviewed the testimony presented by Mr. Robert L. Ackerly on behalf 
of the National Plant Food Institute. The observations made by Mr. Ackerly 
relating to the effect of S. 11 on the marketing of fertilizer would be equally 
pertinent to marketing of agricultural chemicals. For this reason, we wish to 
endorse the testimony presented by Mr. Ackerly. 

The enactment of this legislation would raise substantial question concerning 
the legality of many of the marketing practices under which agricultural chemi- 
cals are sold. The right of a company to meet the equally lower price of a 
competitor without the necessity of revising his entire price structure is essential 
if the present competitive system under which agricultural chemicals aré tow 
marketed is to be maintained. 

The proviso contained in S. 11 which purports to maintain the status quo 
concerning the legality of freight absorption would not meet these objections, 
In many instances, the lower price of the competitor cannot be met merely by 
absorbing freight. This is particularly true if the seller’s transportation costs 
are predominantly in the nature of inbound rather than outbound freight. This 
is very likely to be the situation in the case of a small mixer who markets only 
in a limited territory but who has to bring his raw materials from a substantial 
distance. 

As a practical matter, the enactment of this legislation would prohibit a seller 
from making any effort to meet a competitor’s equally lower price. Theoreti- 
eally, there might be a limited number of situations where the seller could meet 
the competitor’s lower price if the only effect were to “injure, destroy, or pre 
vent competition with himself or his favored customer” so long as it did not 
“substantially lessen competition.” However, if there is any distinction between 
this test of legality on the one hand, and of illegality on the other, it is too 
obscure to serve as a guide in making prompt decisions on the day-to-day course 
of business. If an agricultural chemicals producer were to attempt to base his 
sales policy upon two such indistinct standards, it would keep him in continual 
jeopardy. 

For these reasons, the National Agricultural Chemicals Association is opposed 
to the enactment of 8. 11. 

Very truly yours, 
L. S. HircHNer, 
Executive Secretary. 


NATIONAL-AMERICAN WHOLESALE LUMBER ASSOCIATION, 
New York, N.Y., March 13, 1959. 
Re in opposition to S. 11. 
Hon. Esters KFEFAUVER, 
Chairman, Antitrust Subcommittee, of the Senate Judiciary Committee, 
Senate Office Building. Washington, D.C. 


My Dear SENATOR KEFAUVER: Transmitted herewith please find for the rec- 
ord statement of Association Counsel Howard B. Harte in opposition to the 
above referred to legislation. Please accept this for the record in lieu of Mr. 
Harte’s personal appearance before the committee for which he regrets his 
inability. 
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The record will show our opposition was recorded to 8. 11 as it was before 
the Congress in March 1957. The changes in wording appearing in the present 
jegislation do not overcome our original objection. This statement is therefore 
to reestablish and reemphasize our opposition for the reasons set forth. 

Respectfully, 
Sw L. DARLING, 
Executive Vice President. 


STATEMENT OF HowArp B. Harte, COUNSEL ON BEHALF OF NATIONAL-AMERICAN 
WHOLESALE LUMBER ASSOCIATION, INC., NEW YorK, N.Y., IN OPPOSITION TO 
§. 11 


Mr. Chairman and members of the subcommittee, my name is Howard B. 
Harte. As counsel for and on behalf of the National-American Wholesale Lum- 
per Association, Inc., a nonprofit organization, incorporated under New York 
State laws, I desire to hereby record our opposition to 8. 11, which has been 
referred to your committee for hearing. 

For the past several years the association’s membership has averaged ap- 
proximately 500 members comprised of individuals, partnerships and corpora- 
tions located in 40 States, the District of Columbia, and Canada. The members 
handle all species of lumber and lumber products. The importance of the 
wholesalers to the lumber industry is shown by the fact that between 65 percent 
and 75 percent of all domestically produced lumber is distributed through 
wholesalers. 

Rail transportation constitutes the basic means of distributing lumber prod- 
ucts. A substantial portion of the delivered cost of these products, because 
of their bulk and weight, consists of freight charges. Freight absorption, 
therefore, becomes an important factor in the reduction of price to meet compe- 
tition. The amendment, provided for in §S. 11, to subsection (b) of section 2 
of the act entitled “An Act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,” approved October 15, 1914, 
as amended (15 U.S.C. 13(b)) is opposed by us because it adds greater uncer- 
tainties in an already uncertain field and subjects the seller to further burdens 
in that it imposes an obligation upon him to determine, at his peril, when a 
price reduction made in good faith to meet an equally low price of a competitor, 
is free from injury to competition. Indeed, under this proposed amendment the 
sellers’ professional advisers may find it equally difficult to steer him clear of 
illegality in a price reduction to meet competition. Without the proposed limi- 
tations under §S. 11, there are already sufficient uncertainties and limitations 
upon the protection which a seller may secure in any price reduction. 

In addition to the restriction, that a seller’s lower price be made in good faith 
to meet an equally low price of a competitor, the seller under this bill must make 
sure that the effect of the discrimination may not substantially lessen competi- 
tion or tend to create a monopoly in any line of commerce, in any section of the 
country. Meeting the low price of a competitor has been regarded as the right 
of a seller in a competitive economy, inseparably connected with a truly free and 
competitive order. To go beyond the requirement of good faith in such a trans- 
action in the manner this bill provides, is an attempt to cure alleged defects in 
our antidiscrimination price legislation and seems to us a misguided policy. 
That some inequality of price discrimination conceivably still survives under the 
present act may be admitted, but such type of discrimination can be eliminated 
only at the expense of much greater inequality, injustice, and hardship to small 
businessmen, into which category practically all of the association’s membership 
falls. The peril under S. 11, to which the small businessman would be subject 
in order to justify meeting a competitor’s lower price, is manifest when we con- 
sider that the determination of whether the effect “may be substantially to lessen 
competition” depends upon the attendant facts in each case, calling for analvsis 
and decision by the hearing tribunal. Such facts may not be known to or indeed 
be ascertainable by the seller at the time of his price reduction. Yet the seller’s 
decision in good faith to reduce his price must be made on the spot and eannot 
await the assembling of facts which may on a subsequent hearing be sufficient 
to show violation or clearance. This restriction goes a long way toward negativ- 
ing the relief under existing law now provided with respect to long established 
practices which are entirely proper and consistent with the rules of a competitive 
order. Tt may well eliminate competition rather than promote it. 

In addition, the proviso, that nothing contained in the amended section “shall 
he construed to alter the law applicable to the absorption of *reight or of shipping 
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charges,” enshrouds the seller still further in uncertainties. While it is believeg 
that this proviso was inserted in the bill to permit the seller to absorb freight 
and shipping charges, so as to reduce his price in good faith to meet competition, 
it amounts merely to a statement that the seller may avail himself of the law 
as it now is with respect to freight absorption, without specifically setting forth 
in clear and unmistakable terms that a seller may absorb the freight to meet in 
good faith an equally low price of a competitor. If the section is to be amended 
then Congress should set up a rule sufficiently clear and definite for the seller to 
follow, rather than to leave it to the courts to interpret what Congress intended 
to permit. 

We submit that, in the interest of free and effective competition, this proposed 
restriction under 8S. 11 on the “good faith defense” is out of place in a competi- 
tive economy and is incompatible with the purposes reaffirmed by Congress in 
respect to the Robinson-Patman Act, namely, to afford protection “to independ. 
ent business” and “to aid in intelligent, fair, and effective administration ang 
enforcement” of the antitrust laws. 

Dated: March 11, 1959. 


NATIONAL ASSOCIATION OF RETAIL GROCERS, 
Chicago, Ill., March 3, 1959, 
Estes KEFAUVER, 
Chairman, Senate Judiciary Antitrust Subcommittee, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR KEFAUVER: We understand that your subcommittee will hold 
hearings on S. 11 in the near future. In view of the fact that this association 
has appeared before your subcommittee on March 14, 1957, June 21, 1956, and 
September 2, 1955, in support of this proposed legislation, and since we have 
stated over and over again the need for this legislation to curb harmful dis- 
criminatory practices in the food distribution industry, we are not asking at 
this time to be heard again in support of the bill. 

Harmful discriminations in retail food distribution are greater now than they 
have been since the passage of the Robinson-Patman Act in 1936. The need for 
this legislation to strengthen the act is greater than ever before. 

Furthe delay in enacting this bill will result irreparable injury to the com- 
petitive structure of the food distribution industry. Price discriminations com- 
prise the principal monopolistic weapon used to promote economic concentration 
in the industry. Passage of the bill is most urgently needed now to preserve and 
‘strengthen competition in retail food distribution. Because of this, early enact- 
ment of S. 11 is of paramount importance. 

Respectfully, 
Henry Bison, Jr., 
General Counsel. 


STATEMENT BY WILLIAM M. CARSON, CHAIRMAN, NATIONAL BEET GROWERS 
FEDERATION, IN REFERENCE TO S. 11, Marcon 25, 1959 


My name is William M. Carson. I live in Weiser, Washington County, Idaho, 
where I own a 1,000 acre farm. I have been a sugar beet farmer over 20 years, 
and am president of the Nyssa-Nampa District Beet Growers Association and 
chairman of the National Beet Growers Federation, with headquarters at 
Greeley, Colo. I am authorized to present this statement for my own asso- 
-ciation and for the other beet growers associations throughout the intermountain 
area which are members of the National Beet Growers Federation. The 18,000 
farmers who belong to these associations grow beets in Washington, Oregon, 
Idaho, Utah, Colorado, Montana, Wyoming, Nebraska, Kansas, and South Dakota. 

From my experience as a farmer in Idaho, and my association with beet 
growers of other areas, I am thoroughly familiar with the problems of belt 
growers in my own State and adjoining States, and generally acquainted with 
the problems of all of the other areas for which I speak. 

In addition to sugar beets we grow hay, grain, potatoes, and beans. We like 
‘to adhere to a plan of crop rotation which will maintain our lands in a state of 
productive fertility, and which will return us a maximum for our labor and 
investment over the years. Intermountain farmers are like other farmers and 
vwill give their favor to crops most likely to yield a profit. 
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Most of the crops grown on land like mine are produced by irrigation. Water 
for irrigation was made available by the advances of large sums of money by 
the Bureau of Reclamation. In order to justify such expenditures for reclama- 
tion, the fullest and most beneficial use of water should be made by the farmers. 
Sugar beets are particularly responsive to cultivation by irrigation under the 
influence of the brilliant sunshine and cool nights which prevail in our part 
of the country. The application of water to beet fields at regular intervals 
throughout the growing season is conducive to high yields in tonnage of beets 
and sugar. In fact, yields in some of our areas double the production of the 
rain belt areas. 

Early in each year the farmers, through their selected committeemen, nego- 
tiate contracts for production of beets for the ensuing year. Terms of those 
contracts vary from year to year and from area to area in some respects, but the 
main features of such contracts have become standardized and apply in all of 
the areas for which I speak. We as farmers sign individual contracts each 
year, by which we bind ourselves to plant, raise, and deliver a specified acreage 
of beets. The sugar companies, on the other hand, agree to return to us, for the 
beets delivered, an amount to be determined by the sugar content of the beets 
and the net price of the sugar when sold. We and the sugar companies, there- 
fore, are in the sugar business on a proceeds sharing basis. We expect and 
demand of our companies that they get for our sugar the best price which com- 
petition will permit in every market in which it is sold. 

Beets are an expensive crop to grow, and we could not for long continue in 
the sugar business if the returns for sugar were less attractive than those from 
competing crops. 

The sugar crop is a good crop for us farmers and is good for the communities 
in which we live. The sugar in the beet gives us a dependable cash crop which 
fosters and encourages the right kind of crop rotation. For each ton of beets, 
there will be in addition to approximately 270 pounds of refined sugar, from 500 
to 600 pounds of beet pulp. In addition, there will be approximately a ton of 
beet tops for each ton of beets and a substantial tonnage of discard molasses 
will be available with which to mix stock feeds. Beet tops, pulp, and molasses, 
when fed along with other stock feeds, make up a ration exceedingly well bal- 
anced for the fattening of livestock and the maintenance of high milk and butter 
production. 

Wherever the beet sugar business is established, the livestock business is 
enlarged and improved, and wherever livestock is multiplied, the soil fertility is 
high and in turn, when the number of livestock is increased, the market for 
feed, such as hay and grain, is improved. 

Beet fields furnish labor for nearly all who care to have it throughout the 
growing season. The growing of sugar beets is subject to the terms of the Sugar 
Act of 1948, as amended. Conditions of employment in the beet fields and mini- 
mum wages for field labor are determined by the Department of Agriculture 
after hearings. Before work in the fields begins in the early spring, the Secretary 
of Agriculture announces his findings as to what are fair and reasonable wages. 
Farmers never pay less than the wages found to be fair and reasonable by the 
Secretary, and during recent years they have been uniformly required to pay in 
excess of those rates. 

Sugar factories require skilled labor throughout the year for operation, main- 
tenance, repairs and improvements, and they employ large additional numbers 
from nearby farms and villages during the seasonal manufacturing, which is 
carried on after the beets are harvested. The sugar business originates large 
tonnages of sugar beets, sugar, coal, lime rock, and other supplies to be trans- 
ported by rail. The factories, the sugar and the livestock, which all come to our 
communities because we grow sugar beets, are an important part of the taxable 
wealth which supports our schools and other local activities. 

The lands now devoted to the production of sugar beets in the areas I repre- 
sent are particularly well suited to sugar production. Production of sugar in 
increasing abundance upon those lands should be encouraged. Sugar is a 
deficit crop in this country, and every acre that is taken out of sugar production 
will have to be devoted to the production of crops, which in normal times are 
surplus crops. In our thinly settled area we need a crop which can be con- 
densed and shipped long distances to market. Sugar meets that requirement. 
If we cannot grow sugar we will be required to turn the land to the production 
of other crons which, because of their bulk, cannot stand the cost of trans- 
portation to distant markets. 
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It is in our interest and in the public interest that we be permitted to Produce 
sugar in large volumes, and that we be permitted to compete in the populoys 
eenters of the country for market. And we must get the best price for our 
sugar which competitive conditions will allow in every market where our prod- 
uct is sold. At the same time we must be able to meet prices offered by oy, 
competition or our sugar cannot be sold. Where we grow our sugar beets, as 
well as in distant markets, our sugar is sold in competition with cane sugar 
and with other beet sugar. At home, where we sell a small part of our sugar 
we enjoy an advantage over our competition because of the cost of transporting 
competing sugar to us. In distant markets, where we must sell most of oy 
sugar, we have a disadvantage because competing sugar can reach the market 
with cheaper freight than ours. 

For example, last year the farmers of Idaho and Malheur County, Oreg, 
produced 2,300,000 tons of sugar beets, for which they received about 
$31,250,000, or over $13.50 per ton. Those beets were processed into about 
6,400,000 100-pound bags of sugar. The State of Idaho consumed during that year 
less than 450,000 bags of sugar, or about 7 percent of the State’s productioy, 
All of the balance, or 93 percent, was required to and did find a market ip 
populous centers far removed from its source of production. 

The commerce which originates from the production and processing of our 
sugar beets is good for the farmers and all the other people in the intermountain 
area, and helps to keep alive competition in the centers in which the sugar is 
consumed. 

In order to dispose of our sugar our processors must find and maintain g 
market for an important part of our production in populous centers such as the 
Chicago area. Because the amount received by us for our beets depends upon 
what our processors get for our sugar we expect our processors to get’ the~hest 
price they can, but we recognize that competition will determine what our 
processors can get. 

We know that our processors have acquired certain customers in Chicago 
to whom our sugar has been sold over the years. If outlets for our sugar 
through these customers is shut off, then our sugar cannot be sold in that area, 
and we will no longer be a factor in the competition. 

We have the fear that the passage of S. 11 would prevent us from protecting 
our outlets against price raids by our competitors. 

For example, if during a long course of dealing a processor has been supplying 
customer A in Chicago at $8.75 per bag, and a competitor offers sugar to customer 
A at $8.50 per bag, such processor, under this bill, would have the alternative of 
backing away and permitting the capture of its customer or cutting its price 
by 25 cents a bag throughout the entire territory where that processor markets 
our sugar. We say this because if the processor meets the lower price in order 
to retain his business he assumes risk of violating S. 11 since there is no way 
of telling how competition at some level, or in some area, might be injured. 
Tf any such injury should result, however, it would result from the first offer 
of lower price whether the processor meets that price cut or not. 

If the processor should elect to accept the second choice and reduce its price 
25 cents not only to customer A but throughout the entire area where it sells, 
then all of our competitors, large and small, would be injured and beet farmers 
throughout the entire country would suffer a loss. This must be true because 
if the processor is required to reduce its price throughout its entire area the com- 
petitors would likewise have to reduce their prices and in turn their best growers 
wonld suffer reduced returns. 

The loss of one customer in the manner above suggested could be followed by 
the successive loss of one customer after another until we would be driven out 
of competition which would ultimately result in destruction of our intermoun- 
tain beet sugar industry. 

If competition is to survive, our processors must be permitted to meet prices 
offered by a competitor to any customer, otherwise we cease to be a factor in 
competition. 

For many years the Government of the United States has considered the beet 
sugar business a valuable part of our economy. In my time two wars have come 
upon us and they have demonstrated how useful beet sugar is when the pinch 
comes. During the last war and up until the nlanting of the 1947 crop, our 
Government urged, and coaxed, sometimes frantically, for an increase in beet 
sugar production. We yielded to those urgings just as far as we could and keep 
balance with demands for increases in other crops. 
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The provisions of the Sugar Act of 1948, as amended, which have been in effect 
in about the present form ever since 1937, express the policy of Congress to pro- 
tect and maintain the domestic sugar industry. Language was put into the act 
of 1948, which emphasizes the will of Congress to maintain the beet sugar indus- 
try. It is a good industry. It is better now than it used to be, and will be better 
and more useful in the future. Farmers and processors are constantly studying 
the problems which challenge us. Great advances have been made toward mech- 
anizing the growing and harvesting of beets. This has created a new market for 
a new type of farm machine. The industry is maintained from preparation. of 
seedbeds to the delivery of sugar to consumers in strict accord with American 
standards of wages and other conditions of employment. 

By the Sugar Act, Congress is committed to the maintenance and fair treat- 
ment of the beet sugar industry. It would seem most inconsistent for any branch 
of the Government to so interfere with the traditional distribution of our crop 
as to seriously depress our returns. All of us have to sell our sugar in highly 
competitive markets and we are entitled to some assurance that we are not, while 
pursuing an honest effort to get the best price competition will permit, likely to 
have our processor’s entire method of doing business overturned by the enact- 
ment of a law which would prevent them from remaining in the contest for trade 
with competitors. 

For these reasons, we strongly oppose S. 11 legislation. 


NATIONAL CANDY WHOLESALERS ASSOCIATION, INC., 
Washington, D.C., Marvch 11, 1959. 
Re 8. 11. 
Hon. Estes KEFAUVER, 
US. Senate, Senate Office Building, 
Washington, D.C. 


DEAR SENATOR KEFAUVER: We understand that your subcommittee plans further 
hearings in the immediate future on S. 11. As our organization has been so very 
much interested in this proposed legislation, we want to emphasize to you again 
the need for it in our industry. 

Our reasons for desiring the passage of this legislation were set forth in detail 
in testimony before the Senate Antitrust and Monopoly Subcommittee on March 
14, 1957. At that time, speaking on behalf of our 800 wholesaler members, I 
stated that we do not believe the law should permit a seller to meet competition 
with discriminatory prices when the result is to destroy competition among com- 
peting buyers and tend toward creating a monopoly. 

We posed the question then as to which is more important to the Nation’s 
economy, protecting an individual seller or protecting the rights of all competing 
buyers? We believe there can only be one answer. The thousands of independent 
wholesalers and retailers are the backbone of our Nation’s economy. Deprive 
them of their ability to compete with the large-volume buyers and the Nation’s 
economy will inevitably suffer. 

Our industry needs 8S. 11. We believe that the Nation’s business community 
as a whole needs it equally as much. 

Thank you and best wishes. 

Sincerely, 
C. M. McMirnian, Executive Secretary. 





NATIONAL COTTON CoUNCIL OF AMERICA, 
Washington, D.C., March 27, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


Deak SENATOR KEFAUVER: The purpose of this letter is to register the opposi- 
tion of the National Cotton Council to Senate bill 11. 

The council is the overall organization of the raw cotton industry and rep- 
resents cotton producers, ginners, warehousemen, merchants, spinners, and cot- 
tonseed crushers in the 19 cotton-producing States. At the last annual meeting 
on February 9-10, 1959, the voting delegates of the council unanimously reaffirmed 
its faith in the American competitive system and its opposition to legislation that 
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would erode that system. In taking this position the delegates pointed out that 
“only in such an environment can the industry successfully improve the quality of 
its products, lower their costs, and promote them effectively.” 

A bill identical to the current S. 11 occupied the attention of the antitrugt 
and Monopoly Subcommittee during part of the 85th Congress. You will recajj 
that we opposed this measure at that tinie. Our reason was that while the bij 
purported to preserve and enhance the American competitive system, its enact. 
ment actually would accomplish the opposite result, a weakening of the system, 
This bill, if enacted, would prevent a seller from using his most effective weapon 
to compete, that of price. Under its provisions a seller could only reduce his 
price to meet the competition of another seller in a particular area or to a particp- 
lar customer if he cut his price to the same degree to all his customers. 

This matter is of particular concern to the cotton farmer’s best customer, the 
domestic textile industry. You are no doubt aware of the report of the subcom- 
mittee of the Senate Committee on Interstate and Foreign Commerce which hag 
recently completed an investigation of the economic ills of the American textile 
industry. That report concludes that foreign imports is one of the causes of the 
depressed state of the industry. 

Foreign imports compete with domestically produced articles purely on the 
basis of price. To meet this competition, American textile mills should be free 
to reduce the prices of their products to meet the competition of imports in areas 
where such offerings are large without having to cut prices to all customers 
in all sections of the country. To require domestic mills to reduce prices nation- 
wide to the level necessary to compete with foreign imports would court disaster 
for this industry. 

Two other points in connection with this legislation seem worthy of mention, 
First, the language of the bill is vague and open to all forms of construction. It 
would invite litigation of tremendous volume with all the consequent cost and 
harassment lawsuits entail. And the very fact that the bill could be construed 
in widely different ways could well preclude a clear-cut decision as to its exact 
meaning. 

Finally, the antitrust laws currently on the statute books are drawn for one 
purpose only, that of preserving competition. But by denying sellers the right 
to price their products in response to market conditions at a particular time ina 
particular locality for the purpose of meeting competition, this bill would seem 
to be diametrically opposite to the basic principles of our antitrust laws and the 
public interest. 

We appreciate the opportunity of making known our views and would like to 
have this matter placed in the official record of the hearings. 

Very truly yours, 
J. BANKS YOUNG, 
Washington Representative. 


NATIONAL COUNCIL OF FARMER COOPERATIVES, 
Washington, D.C., March 26, 1959, 
Re §. 11 and §. 138. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, Senate Committee on the 
Judiciary, Senate Office Building, Washington, D.C. 

Dear SENATOR Keravver: At the annual meeting of the delegate body of the 
National Council of Farmer Cooperatives at New Orleans, La., on January 15, 
1959, the previously adopted policy of the council with respect to the Robinson- 
Patman Act was revised under procedures provided in the council’s by-laws to 
read as follows: 

“Robinson-Patman Act.—The National Council of Farmer Cooperatives opposes 
changes in the Robinson-Patman Act which would have the effect of weakening 
in any way the provisions which prohibit discriminatory discounts or allowances 
en food products for human consumption.” 

Some farmer cooperatives in the membership of our organization handle the 
marketing of the farmer’s products in his position as a seller, others handle 
the purchase of the farmer’s production supplies in his position as a buyer, still 
others represent the farmer in both capacities. 

Those members of the council who handle the farmer’s business in his capacity 
as a seller, a buyer, or both, are firmly committed to and believe in competition 
in our economy. Those cooperatives in the council, however, engaged in market- 





ing fe 
Patmé 
Indias 
of a ¢ 
charg’ 

The 
minis 
Act, § 
consu 
policy 
that ! 
the R 
on for 
petiti 
the in 

We 
all gi 
tions 
comp 
In th 
fair | 
it wo 
the fi 
tion ¢ 
as we 
probl 

Un 
mate) 
buyin 
in pe 
wise 
own « 

Is 
heari 





hat 
y of 


ust 
call 
bill 
Act 


and 
ved 
xact 


one 
ight 
ina 
eem 

the 


e to 


the 


the 
y 15, 
son- 
$s to 


ning 
nces 


» the 
ndle 
still 


icity 
ition 
rket- 


AMEND CLAYTON ACT 719 


jng food products for human consumption appear to believe that the Robinson- 
Patman Act has in effect been weakened by the decision in Standard Oil Co. of 
Indiana v. F.T.C. (1951) which held substantially that “good faith” meeting 
of a competitor’s equally low (and lawful) price was a complete defense to a 
charge of Robinson-Patman violation. 

Therefore, to the extent that new statutory language and its subsequent ad- 
ministration, should correct the weakening effect upon the Robinson-Patman 
Act, as to discriminatory discounts or allowances on food products for human 
consumption, resulting from the Standard Oil decision above referred to, council 
policy is favorable tc the intent and objective of such legislation; to the extent 
that new statutory language and its subsequent administration should weaken 
the Robinson-Patman Act by legalizing discriminatory discounts or allowances 
on food products for human consumption, regardless of the extent to which com- 
petition might be lessened or eliminated thereby, council policy is opposed to 
the intent and objective of such action. 

We would point out that experience in the marketplace where farmers of 
all groups in our economy operate under the most highly competitive condi- 
tions for the sale of their products reflects there must be some rules of fair 
competition for the purchase of the farmer’s food products if he is to survive. 
In the absence of self-imposed discipline to maintain fair competition, and of 
fair balance in economic strength between buyer and seller of such products, 
it would appear that Government must be the umpire. Even then, we believe 
the farmer’s fate in this matter may well be as dependent upon the administra- 
tion of the law as upon the wording of the law itself. This pinpoints the danger 
as well as the need for care and informed judgment to deal wisely with the 
problem. 

Until farmers can attain a degree of bargaining power to enabie them to 
match the economic strength of the increasingly powerful concentrations of 
buying power in the marketplaces for food products, great danger is inherent 
in permitting buyers of their products to have complete freedom to behave price- 
wise in any manner they choose and to indulge in economic pressures of their 
own choice without let or hindrance. 

I shall appreciate it if this letter may be included in the record of the printed 
hearings on the captioned bills. 

Sincerely yours, 


Homer L. BRINKLEY, 
Executive Vice President. 


STATEMENT OF ANGUS McDONALD, COORDINATOR OF LEGISLATIVE SERVICES OF 
NATIONAL FARMERS UNION 


In support of S. 11, a bill which would reaffirm the national publi¢e policy in 
regard to unlawful restraints and monopolies and provide that the meeting of 
competition is a complete defense unless the effect of a price discrimination 
may be to substantially lessen competition or tend to creat a monopoly 


Mr. Chairman and members of the committee, the position of the National 
Farmers Union in regard to 8. 11, the legislation under consideration at this 
time, is well known to this committee and generally to Congress. Over a period 
of years as an authorized representative of the National Farmers Union, an 
organization consisting of several hundred thousand farm families, I have ap- 
peared in support of identical or similar price discrimination legislation. We 
have repeatedly stated that price discrimination is the most popular and 
sophisticated device used by the practitioners of the administered price system. 
Although the tendency for modern corporations in industry where a small group 
has achieved control is to administer a system of relative rigid prices which 
are unresponsive to supply and demand, the means of obtaining control is price 
discrimination. 

Price discrimination, historically, has been used in the oil, steel, and other 
industries and is being used today in the field of distribution, both in agricul- 
tural products and industrial products to extend and implement the administered 
price system. Many examples could be given which would illuminate the prac- 
tice of present day monopolists. In the bread, milk, and gasoline distribution 
industries particularly, price wars are deliberately planned and carried on in 
order to destroy competition.: The files of this committee and the House and 
Senate Small Business Committees contain a record of such activities. 
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Big bakers and dairies at this time are on the march. They are destroyj 
small business and the markets of farmers. Enterprising milk distributors, who 
attempted to sell milk in Dallas, Tex., and in Columbia, Mo., at a cost 10 cents 
cheaper than the price of the big dairies were ruthlessly destroyed. The smaller 
distributors had attempted to sell milk in glass bottles and to bring to their 
customers a 10 to 12 cents a gallon saving. Big dairies preferred to distribute 
their milk in 2-quart paper cartons and were displeased because a small digs- 
tributor in Dallas which only controlled 1 percent of the market was under- 
selling it. Great national corporations are at the present time applying the 
method of geographic price discrimination, losing huge amounts in a small 
area of their market and making it up by means of high prices in other areas, 
A small businessman, of course, cannot defend himself from such tactics. He 
does not have the resources to sell milk wholesale at 31 cents per gallon (as 
in Dallas, when it costs him 45 cents. Neither does he have the resources to de- 
fend himself from the practices of national bakery corporations, who, in a number 
of instances, actually gave bread away and offered cash to retailers in order 
to destroy the market of the local bakery. 

Under the Robinson-Patman Act, as interpreted by the Standard Oil decision 
of the Supreme Court, the practice of price discrimination, even though the effect 
is to lessen competition and create a monopoly, is legalized if the monopolist can 
defend himself by contending that he was merely meeting price competition. 
In other words, two big corporations can go into an area, each contending that 
he is merely meeting competition and successfully destroy small business with 
resultant effect on farmers’ markets and local employment. 

We believe the test of whether or not the practice is illegal or legal’ should be 
whether or not it injures competition, or tends to create a monopoly and that 
the defense of the person charged in regard to good faith should be a procedural 
and not a substantive matter. In other words, in order to prove that he did not 
by his own act lessen competition, a respondent should be permitted to bring in 
evidence in regard to good faith in meeting competition but the final test should 
be whether or not competition might be substantially injured. 

The purpose of our antitrust laws is not to protect the weak or inefficient, but 
rather to make it possible for the most efficient to survive. However, as indi- 
eated, price discrimination makes it possible for the inefficient to destroy the 
efficient by sheer financial or market power and to exact from consumers unduly 
high prices. Cost should be a yardstick which measures competition. If a 
manufacturer, a farmer, or distributor can bring to consumers a particular prod- 
uct at a lower cost, then he should be protected in his right to do so. Such a 
principle should operate throughout our entire economic system, otherwise we 
have economic stagnation and decay. Resources will not be properly allocated 
among the segments of the economic system. Competition segments such as agri- 
culture will not be adequately remunerated for their services. In many instances 
they will be eliminated and destroyed, not because they are less efficient but 
because they have been put out of business unfairly. 

The prelude to-monopolistic prices throughout our economic history has been 
price wars and indiscriminate price cutting. The benefits to consumers in a 
price war are temporary. Great corporations struggling to gain control-are-not 
motivated by a desire to bring the consumer a particular product at a lower cost 
but rather, in the long run, to enhance their profits. There is no suggestion here 
that sueh‘a desire is to be deprecated in any way. -A-businessman, ss a matter of 
course, should operate his business in order to bring about the highest returns 
possible to his partners or stockholders. However, necessary and natural ac- 
quisitive instincts of every entrepreneur operating in our economic system re- 
quire that the Government act as umpire and enforce a set of rules in order that 
the economic game is played fairly. 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Burlingame, Calif., March 25, 1959. 


Hon. Estes KEFAUVER, 

Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 

Senate Office Building, Washington, D.C. 


My Dear Senator: In view of the fact that I had to be in attendance at 
the hearings on fair trade legislation before the House Interstate and Foreign 
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Commerce Committee this prevented me from appearing personally in behalf 
of the federation and presenting an oral statement in support of 8S. 11. 

This follows up my telegram to you of March 20. Will you kindly have this 
letter and the attached appear in the record of the hearing in support of the 
legislation, §. 11? 

Sincerely yours, 
GEORGE J. BURGER, 
Vice President. 


NEW ROCHELLE, N.Y., March 20, 1959. 
Hon. Estes KEFAUVER, 
nenate Office Building, 
Washington, D.C.: 

Will you record us by direct nationwide vote of our nationwide membership, 
majority vote, in favor S. 11. Full statement supporting our position will be 
filed early next week with you. 

GEORGE J. BURGER, 
Vice President, National Federation Independent Business. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL FEDERATION OF 
INDEPENDENT BUSINESS, ON 8S. 11 


I am George J. Burger, vice president and Washington representative of the 
National Federation of Independent Business. I am appearing here solely for 
the membership of the Federation. 

We represent independent business and professional people in all vocations 
from all parts of the country. We have the largest directly supporting mem- 
bership of any business organization in the country. 

Our position on legislation is dictated directly by our membership. We poll 
our members on all important issues, and are committed by their majority vote. 

Our members desire enactment of S. 11. We take this position because of 
their vote, in mandate No. 193, on S. 1357, 82d Congress. Eighty-two percent 
of our members who voted on that issue favored it. The bill is substantially 
the dame as S. 11 which you are now considering. 

As you know, 8. 11 is intended to reverse the 1950 decision of the U.S. Supreme 
Court in the Indiana Standard case. There the Court ruled that a supplier 
may defend himself completely and finally against charges of unfair price dis- 
crimination, springing from the grant of special low prices to one but of not all 
his customers, if he can show that he offered the special low price in good faith 
to meet an equally low offer by a competitor. This defense would hold regard- 
less of injury created among his customers denied the special low prices. 

We do believe there is need for this bill to become law. Here’s why: 

For instance, let’s consider the following situation which could easily arise: 
A large supplier is selling through both a giant, mass merchandiser and a large 
number of smaller, independent retailers competing with the mass merchandiser. 
Due to certain economies the supplier is extending a lower price to the mass 
merchandiser than to his independent outlets. But the differential does not 
give the mass merchandiser unfair advantage over his independent: business 
competitors and is defensible under the antitrust laws. Fine and good. 

Then a second large supplier decides to cut in on this mass merchandiser and 
offers a much lower price than the merchandiser is receiving. The first supplier 
has the choice of either holding his price and losing the account or of cutting 
the price to meet competition. Quite humanly he decides to do the latter. 

But for one reason or another he decides against cutting prices proportion- 
ately to his other outlets, the independents who are competing with the mass 
merchandiser. The differential between them and the mass merchandiser has 
become so big they can’t cope with it, and are squeezed profitwise and forced out. 

This would be the situation: A large supplier cutting his prices in good faith 
to meet the competition of another supplier—a giant mass-merchandiser cus- 
tomer receiving the benefits of the price cut and reflecting them in its selling— 
many smaller, independent business competitors not receiving any reductions, 
and being pinned to the wall. .% 

Under the law as it now stands, these independents would have no recourse, 
no protection at all—theirs would be but to stand and die. And after they had 
died, perhaps, the law could be used to break up a full-blown monopoly. 

8. 11 would change this situation, would give such independent businessmen 
the protection they need. As we see it, the bill offers no doctrinaire approach 
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to or solution of the problem. It recognizes that there are real and honest needs 
for meeting competition. To this end, it allows the good-faith meeting of compe. 
tition to remain a full and complete defense to unfair pricing charges where 
one or a few unfavored firms are injured. It attempts only to cope with wide 
spread injury such as is described above. 

And make no mistake, gentlemen, such monopoly damage has occurred due to 
unfair pricing. With my own eyes I have seen it in the tire industry. Others 
have seen it in the grocery and yet other fields. What has happened before cap 
happen again. 

That is basically why our members favor this bill and urge it be enacted 
into law. 

Now, we realize it may be argued that by preventing such meeting of competi. 
tion in good faith, the interests of the firm involved may be injured. We are 
not happy about this, for we wish no one damaged. But we think that such q 
firm has an obligation to maintain such an efficiency that it can meet competition, 
and when lowering prices to one customer, lower them to all. Recently one large 
firm testified before Congress that, as a matter of policy, when it cuts prices for 
one customer it cuts them for all. What it can do, others should be able equally 
to do. 

It may be argued, too, that perhaps the firm trying to take this business away 
may itself be discriminating among its customers in offering the lower prices, 
and confronting the first firm with an unfair situation. Our only observation 
here is that to guard against such contingency, Congress should equip the anti- 
trust agencies with ability to meet and curb such an occurrence. 

But even if this is not done, if it is not practical, then we think basically what 
you gentlemen of this committee are confronted with is a problem involving the 
weighing of damage to one against damage to the other, of benefits and protee. 
tions to one against benefits and protections to the other. 

Frankly, our members believe that our small, independent business structure 
is the real backbone of our country, and moreover is one of the main aconomie 
underpinnings of our very liberties. 

For this reason we believe that when any balancing is done, if this is considered 
necessary, the scales should definitely tip in the direction of independent, smaller 
businessmen. 

I have watched patiently the operations of the Robinson-Patman Act for more 
than two decades. In the first instance when it became a law I held to the 
premise the Magna Carta for small business had arrived for the first time in our 
Nation’s economy. It is my belief that thousands upon thousands of small busi- 
nesses, held to the same view, and I must confess, after observing the scene for 
20 years, that small business of this Nation has been disappointed in the. results 
obtained under the law as a result of: (1) the many interpretations placed on 
‘the act by the courts, and (2) what can be commonly called a 50-50 decision ae- 
tion in the Federal Trade Commission. 

Big business interests have consistently fought against this law. It is self- 
evident, from their action, they realize that for the first time efficient small 
business would be placed on parity with others so they could fairly compete. 

So it behooves members of your committee if they are desirous of maintaining 
the free enterprise system and the millions of small businesses of all descriptions 
to take every action to protect the overall good of the Robinson-Patman Act and 
that no attempt, direct or indirect, be made to weaken or nullify this major law. 

In view of this we urge your favorable action on §, 11. 


NATIONAL F'oop Brokers ASSOCIATION, 


Washington, D.C., March 4, 1959. 
Hon. Estes KEFAvUVER, 


Chairman, Antitrust Subcommittee, Senate Judiciary Committee, U.S. Senate, 
Washington, D.C. 


Dear SENATOR KEFAUVER: We were disappointed to learn that your subcom- 
mittee will once again undertake hearings on S. 11, instead of acting on the full 
record which you had completed on this bill in the last Congress. We hope 
that your committee will complete these hearings at an early date so that the 
Judiciary Committee can take immediate action and report the bill out favorably, 

Knowing the pressure of time on your subcommittee, and in the interest of 
speeding up consideration of this bill, our association is not requesting any ad- 
ditional time to appear on behalf of this bill. We have appeared before your 


you Wi 
refer 
fore J 

Th 


the c 
the p 
of ou 
legisl 


grant 
price 
who 

howe€ 
devel 


buye 
Todé 
proc 
a mé 
they 
read 
very 

In 
prev 
endl 
plet 
prin 
arg 
by t 
tion: 


nati 
wha 


the 


’ 


and 


Hot 
Che 


legi 
per 

E 
con 
aga 
ste 


are: 
the 
aff 
his 
the 
the 
tio 


(a 





leeds 
mpe- 
vhere 
wide. 


ue to 
thers 
e Can 


acted 


1peti- 
e are 
ich a 
ition, 
large 
Ss for 
ually 


away 
rices, 
ation 

anti- 


what 
g the 
rotec- 


cture 
10mic 


dered 
1aller 


more 
0 the 
n our 
busi- 
ie for 
sults 
ed on 
mM ac- 


self- 
small 
te, 
ining 
tions 
t and 
’ law. 


AMEND CLAYTON ACT 723 


committee in the last Congress and in the one before that. We therefore hope 
you will consider our previous testimony as part of the record. For your ready 
reference we are attaching copies of the statements I made when I appeared be- 
fore your committee. 

The only change that I could make now from my previous testimony is that 
the condition existing in the food industry today is much worse. We feel that 
the present price discriminations which are steadily destroying more and more 
of our customers must be halted. Only Congress can do so by passage of this 
legislation. 

Under the guise of meeting competition in good faith discriminations are being 
granted widely. Each seller that is guilty is supposedly meeting another seller’s 
price to a few favored buyers. At this point it would be difficult to establish 
who started it, or who is meeting whose price discrimination. The net result, 
however, is a growth of chaotic conditions. In fact, a two-price system is fast 
developing in the food industry. 

Under such a disastrous situation, with elimination of many of the industry’s 
buyers, it would not be possible for many of our members to remain in business. 
Today, our members handle the sales and distribution of a major part of the 
processed food and grocery products of the Nation. In doing so they provide 
a major economic service not only to the sellers they represent but to the buyers 
they sell and to the general public. They are thus in a position where they can 
readily see the damaging effects of price discriminations. They therefore feel 
very strongly that such price discriminations must be stopped. 

In view of the extensive record of testimony built up by your committee in 
previous sessions of Congress, we hope you and your committee will not take 
endless time to hold long hearings now. The record is long; it is full of com- 
plete testimony on both sides of the issue. Thousands of pages have been 
printed. Any attempt to hold lengthy hearings would add nothing new to the 
arguments. Instead, it would merely serve to delay consideration of the bill 
by the Congress. It would result in further harmful effects of price discrimina- 
tions allowed to run rampant in the guise of “meeting competition in good faith.” 

Time is running out for many firms now being crushed by these price discrimi- 
nations. Once put out of business they will not be able to revive, no matter 
what legislation is passed. The time for action is now before it is too late. 

We therefore urge prompt and favorable reporting of S. 11 for approval of 
the full Senate. 

Sincerely, 


Watson Rocers, President. 


{Mr. Rogers’ previous testimony before the subcommittee appears on pp. 64 
and 650 of the 1956 hearings and page 863 of the 1957 hearings. ] 


NATIONAL Gypsum Co., 
Buffalo, N.Y., March 11, 1959. 
Hon. Estes Ker AUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C. 

Dear Str: It’s strange how a bad bill sometimes “‘won’t die” while desirable 
legislation can be killed by a small but vocal opposition. I am referring to that 
perennial weed in the economic garden, §. 11. 

Because this bill would destroy the good faith defense to the meeting of 
competition which results in a price differential, we sincerely believe that it is 
against the best interests of the consumer and of big and small business. In- 
stead of removing a device for creating price discrimination which “might lessen 
competition” this bill would destroy and eliminate competition and freeze market 
areas. One seller, by moving into the territory of another, would be able to force 
the other to reduce his whole price structure to a point where the plant which is 
affected, or his entire business if he is small, will become unprofitable. 

If one cannot safely meet a competitive price on a spot basis, he must revise 
his entire price structure in order to compete, or he must reconcile himself to 
the loss of business. Who survives the chain reaction which this starts? Only 
the big and the strong. 

It is difficult to understand how such legislation which would destroy competi- 
tion can be referred to as “the equality of opportunity bill.” It should properly 
be referred to as “the second retreat from antitrust”’—the first being “fair trade” 
(another misnomer) which sponsors price fixing at the expense of the public. 


89738—59—47 
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if there is any beed to do so under the law as it stands, your committee shoulq | 
support Senate bill 138, which would confirm the good faith defense to the meet. 
ing of competition, which the Supreme Court upheld in 1951. 

Last year the Judiciary Committee reported S. 11 in modified form, making | 
it applicable to the sale of food, drug, und cosmetic products only. Without 
knowing the peculiar problems which may exist in these industries, we cannot 
evaluate the desirability of the proposed bill as applied to them. It is diffieu, | 
to see how it could be beneficial to any segment of our economy or to the ¢op. 
sumer. If there are compelling reasons for such legisiation in these three fields, | 
and which the rest of the business conumunity dees not understand or appree- 
ate, the 1959 bill should certainly be likewise limited. 

Will you please make this communication a part of the official record of the 
hearings to be conducted by your subcommittee next week. | 

Respectfully yours, 
NATIONAL GYPSUM Co., 
J. W. Brown, Vice President. 


NATIONAL INDEPENDENT DAIRIES ASSOCIATION, | 
Washington, D.C., March 12, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust Subcommittee, 
Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 

DeaR SENATOR KEFAUVER: We have learned that your subcommittee will hold 
hearings on 8S. 11 within the near future. The National Independent Dairies 
Association wishes to strongly urge the early passage of this bill. 

The membership of the association is composed of about 360 small and 
medium-sized independent dairymen who are located in about 38 States of our 
Nation and the Territory of Hawaii. Some of those members are engaged in 
the manufacture and sale of ice cream; some in the processing, distribution, 
and sale of milk and the manufacture and sale of ice cream, and the remainder 
process and sell milk. This association has been in existence for less than 2 
years. It came into being as a result of the plight of the small dairymen who 
were being seriously injured and forced out of business by unfair trade prac- 
tices, such as price discriminations, with which they could not cope. 

Since this organization came into being, we have been constantly studying 
und reviewing the trade practices in the dairy industry, and the facts which 
we have gathered here revealed that the small independent dairyman for many 
years has had ample cause to be alarmed and distressed because of the unfair 
trade practices which have existed and do now exist in the dairy industry. 

The small dairyman much prefers to fight his own battles and dislikes ap- 
pealing to his Government for assistance. But he has found that he cannot 
successfully combat the financial giants of the industry who can afford to knock 
him out of the business arena by doing business at a loss in his community 
while making up that loss in other areas where they have become well en- 
trenched. He welcomes competition based on efficiency, service, and quality of 
product. But it is impossible for him to compete on the highest bidder or 
pocketbook basis. 

The decision of the Supreme Court in the Standard Oil Co. of Indiana case 
(Standard Oil Co, v. FTC, 340 U.S. 231, decided Jan. 8, 1951) created a loophole 
in the Clayton Act as amended by the Robinson-Patman Act. There that Court 


in good faith is an absolute defense regardless of whether or not competition 
might be injured at any level. 

Prior to that decision, the Federal Trade Commission apparently interpreted 
section 2(b) of the Clayton Act to mean that the good faith defense would not 
apply where price discriminations injured competition substantially or tended 
to create a monopoly. 

The Standard Oil decision seriously weakened the Clayton Act as amended 
by the Robinson-Patman Act by creating the loophole above referred to, and 
we feel that S. 11 will close that loophole. 

It would certainly appear that, from the large body of testimony which has 
been presented before your subcommittee, an unusually strong case has been 
made out for S. 11 and, since the technical provisions of the bill have been so 


held that the meeting of the prices of the competitors to individual customers | 
| 
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‘thoroughly dealt with in your previous hearings, surely further testimony in 


that regard is unnecessary. 

The Federal Trade Commission, one of the Federal agencies charged with the 
enforcement of the Clayton Act as amended by the Robinson-Patman Act, 
realizes the importance of this proposed legislation and has endorsed it. 

Having served as a trial attorney for the Federal Trade Commision for about 
§ years and as its secretary and executive for over 4% years, the writer is 
strongly of the opinion that the passage of S. 11 is essential if the work of the 
Federal Trade Commission and the Department of Justice in price discrimination 
cases is to be effective. 

Price discriminations are wide-spread in the dairy industry and, in our judg- 
ment, those discriminations have caused and are now causing a large number 
of small and medium-sized dairies to either sell out to the concerns which have 
been and are now using that method of competition or go into bankruptcy. 

If the price discrimination weapon is not removed from the hands of those 
who possess the financial power to make full use of it, the small and medium- 
sized dairymen, in the not too distant future, will disappear from the business 
arena, and the free competitive enterprise system, insofar as the dairy industry 
is concerned, will, within a few years, be a thing of the past. To use the ex- 
pression of the Tennessee fox hunter, the independent dairymen “might as well 
put out the fire and call in the dogs” if the price discriminations are not brought 
to a halt. 

We hope that S. 11 will be reported out favorably by your committee and 
passed by the Senate as expeditiously as possible. 

Sincerely yours, 
D. C. DANIEL, 
Executive Vice President and General Counsel. 


NATIONAL PRESERVERS ASSOCIATION, 
Washington, D.C., March 10, 1959. 
Hon. Estes KEFravver, 
Chairman, Senate Judiciary Antitrust Subcommittee, 
Senate Office Building, Washington, D.C. 


DeaR SENATOR KEFAUVER: We are informed that your committee will again 
conduct hearings on S. 11, which we have long known and supported as the 
equality of opportunity bill. 

It is hard to understand what conclusive new information could be brought to 
light on this subject, in view of the exhaustive studies which have already been 
made by the Antitrust Subcommittee. Therefore we do not plan to make a 
statement or file a brief in behalf of the industry which our organization 
represents. 

However, we take this opportunity to state that protection against the in- 
creasing menace of economic concentration in the food processing and distribu- 
tion industries is needed now more than ever. Since it has been shown that 
price discrimination is often an accessory before the fact of damaging mergers, 
early action by Congress to reduce the incidence of discriminatory pricing prac- 
tices is of the utmost importance. 

We sincerely hope that your committee will at the earliest possible time re- 
port favorably on S. 11 so that Congress may have the chance to vote on this 
measure before the end of the current session. 

Cordially, 
RicHARD F’. Curry. 


Super Sue Ice Cream, 
Douglas, Ga., April 4, 1959. 
Senator Estrs KEFravuver, 
Chairman of the Subcommittee, 
Committee on the Judiciary, Washington, D.C. 

Dear Senator: As chairman of the Legislative Committee of the National 
Independent Dairies Association, I have given very serious thought to the good 
effects and to the bad effects that S. 11 might have in the operation of the busi- 
ness structure in the United States. 

It appears to me that S. 11 should be passed in spite of the well-meant ob- 
jections raised by its opponents. 
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I believe that the big reason that leads me to this conclusion is that since the 
very day of the decision of the Supreme Court upholding the good-faith defense, 
all manner of market disruption has broken loose and still persists in terrible 
form. This should be stopped. 

I will appreciate your favorable support for this legislation. 

Respectfully, 
J. E. STOVALL, 


STATEMENT OF JouN H. ELSE ON BEHALF OF NATIONAL RETALL LUMBER DEALERS 
ASSOCIATION IN OPPOSITION TO S. 11 


Mr. Chairman and members of the subcommittee, my name is John H. Else, 
and this statement is presented on behalf of the National Retail Lumber Dealers 
Association. 

We wish to go on record in opposition to 8. 11 now the subject of hearings 
before your subcommittee. 

There are approximately 30,000 retail lumber and building material dealers 
in the United States, most of whom are to be found in smaller towns. Many 
of these dealers are located great distances from their suppliers of many of the 
products sold by such dealers. 

Many of the products sold by the average retail lumber and building ma- 
terials dealer are heavy and bulky materials. 

Freight charges on such materials are often a substantial portion of the costs 
to the retail dealer. 

Freight absorption by the sellers of many of these products is one method of 
reducing the price to meet the price of a competitor having a freight advantage 
because he is located near the customer. Freight absorption by sellers is im- 
portant to the retail lumber dealer because it provides him with a greater num- 
ber of suppliers from which he may purchase his materials. Without freight 
absorption, the dealer in many instances would have to look solely to a local 
supplier who might or might not be equipped to supply the retailer. 

If a small producer in a distant rural area were to be prevented from 
absorbing freight and meeting his competitor’s price in the city where the de 
mand for this product exists, he might soon find himself out of business, 

To have available a number of suppliers provides competition which inures 
to the benefit of the consumer. 

S. 11, now before this subcommittee, provides in part “That wnless the evi- 
dence affirmatively shows that the effect of the discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line of com- 
merce, in any section of the country, it shall be a complete defense for a seller 
to show that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor, or the services or facilities furnished by a competitor. Pro- 
vided further, that nothing contained herein shall be construed to alter the 
law applicable to the absorption of freight or of shipping charges.” [Italie 
ours. ] 

This bill including the proviso pertaining to freight absorption is extremely 
vague as to what a seller can and cannot do. 

At first blush, one might think that S. 11 would settle the question of the 
legality of freight absorption. However, this is not the case. 

The first italicized provisions set out above would create a situation where 
a seller would have to rely upon his lawyer’s opinion each time he reduced his 
price to meet his competitor’s price. 

Any price differential might result in injury to competition. By passing S. 11, 
it seems to us that the Congress would be adopting the principle that competi- 
tive effort must stop short of a possible injury to a competitor. 

The right to meet competition is a necessary part of our form of economy 
for the protection of the consumer. It is also necessary to enable small busi- 
nessmen to develop and retain their share of the market. 

Under S. 11, we are fearful that the supplier with a freight rate advantage 
because of location would be given a monopoly in his area. 

If the producer has a large number of plants distributed over different areas, 
he would have under 8. 11 an advantage over the producer with only one plant. 

Rather than to foster competition, it appears to us that S. 11 would encourage 
price uniformity and price rigidity contrary to the intent of the antitrust laws 
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and contrary to the best interests of the consumer, the retail distributor, and 
the manufacturer. 

§. 188, pending before this committee, would write into statutory law the 
decision in the Standard Oil of Indiana case, making it “a complete defense to 
a charge of discrimination in price, or in services or facilities furnished, if a 
seller shows that his lower price, or his furnishing of greater services or facili- 
ties, was made in good faith to meet an equally low price of, or services or 
facilities of comparable value furnished as offered by a competitor: And pro- 
vided further, That it shall not be a violation of this Act for a seller, acting 
independently, to sell at delivered prices, or to absorb freight to meet in good 
faith an equally low price of a competitor. * * *” 

We believe that 8. 138 will assure the continuance of competition and will be 
for the best interests of the consumer. We, therefore, respectfully urge the 
subcommittee to reject S. 11, and to approve S. 138. 

If, however, this committee rejects S. 138 and approves S. 11, we respectfully 
suggest the following amendment to S. 11 in lieu of the provision now in S. 11 
pertaining to freight absorption: “Provided further, That it shall not be a 
violation of this Act for a seller, acting independently, to sell at delivered prices, 
or to absorb freight to meet in good faith an equally low price of a competitor.” 


STATEMENT OF CHARLES A. HORSKyY ON S. 11 ON BEHALF OF THE NATIONAL SAND 
& GRAVEL ASSOCIATION AND THE NATIONAL READY MIxED CONCRETE ASSOCIATION 


This statement, in opposition to S. 11, is made on behalf of the National Sand 
& Gravel Association and the National Ready Mixed Concrete Association, for 
each of which I am counsel. The National Sand & Gravel Association has in 
excess of 275 members and the National Ready Mixed Concrete Association in 
excess of 750 members. Each organization is composed of a large number of 
individual companies, located in every State of the Union. These companies 
are, by any definition, small businesses. Each of these associations, by reso- 
lution of its board of directors, instructed me to register its strong opposition 
to the amendment proposed by this bill. 

In carrying out those instructions, I believe I can be most helpful to the 
committee by confining my comments to the particular situation faced by these 
two industries. I am sure that the witnesses who appear before the committee 
will have adequately analyzed the bill, pointed out its ambiguities, and posed 
some of the unanswered and unanswerable questions which the proposed amend- 
ment would raise. Those matters are certainly important, but it is equally 
important that the committee understand the adverse effect of the proposed 
amendment on the large number of small business concerns which comprise 
these two associations. 

The impact of the proposed amendment would be somewhat different on a 
ready-mixed concrete company than it would be on a sand-and-gravel com- 
pany. Let me, therefore, discuss their problems separately. 

First, then, the ready-mixed concrete industry. Let me describe a typical 
situation. A typical city—let us call it Middletown—has three ready-mixed 
companies, who are in vigorous local competition. There is a cement company 
in Middletown, but it is not large enough to meet the demands of all three 
ready-mixed concrete companies. One of these companies—let us call it A— 
gets most of its cement requirements from a cement manufacturer in Middle- 
town, and makes only occasional purchases of cement elsewhere. The next 
company, which we will call B, gets a portion of its cement needs by purchas- 
ing the remaining cement available from the Middletown plant, but must pur- 
chase most of its cement from a cement plant located perhaps 100 miles away. 

The third ready-mixed company, C, can occasionally get some cement in 
Middletown, and occasionally from the plant 100 miles away, but must rely for 
most of its needs on a cement plant 250 miles away. All three ready-mixed 
concrete companies, however, now pay the same price for their cement, because 
the distant cement plants absorb enough freight to make it possible for them 
to meet the price competition of the Middletown plant. 

You can easily see what would happen if the distant cement manufacturers 
were forbidden to meet the price of the Middletown plant, and required to have 
a mill price uniform for all customers. Both company C and company B, who 
relied on out-of-city cement, would have higher material costs than company 
A. I need not add that freight charges on cement, which is a heavy bulk com- 
modity, are very substantial when the cement moves any distance. The result 
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would probably be that neither company B nor company C would be able to 
compete at all with company A. 

This pattern of supply, I assure you, is not peculiar to one or two localities 
in the United States. When cement is in tight or short supply in many areas, 
and with the obvious advantages to a cement manufacturer in locating a plant 
which can supply not just one city, but a number of them within a radius of up 
to 250 miles, the situation I have described is general. 

The members of the committee will recall that at an earlier stage in the 
legislative history of the amendment proposed in S. 11, it did not contain its 
present final proviso. The argument that the proviso was unnecessary because 
the bill would not affect a reduction of prices made to equalize costs of trans- 
portation proved of such dubious validity that the last proviso which now 
appears in S. 11 was added. The proviso to which I refer is the one which pur. 
ports to do something about this matter of meeting lower prices by absorbing 
freight. It states “that nothing contained herein shall be construed to alter the 
law applicable to the absorption of freight or of shipping charges.” 

We certainly agree that a proviso must be contained in the bill. This present 
proviso, however, does not solve the problem. Because the bill itself is in- 
trinsically vague as to what it prohibits, the proviso is necessarily vague as to 
what it permits. The proviso does not make it clear that the cement companies 
can continue to meet local competition. It says only that whatever the law may 
be on freight absorption, this bill does not change it. It does not enunciate a 
fixed and clear rule. We don’t know, in practical terms, what the proviso means, 

In our view, adding a vague proviso to a bill which itself leaves open many 
questions does not answer our problems. We would very much prefer that 
Congress not multiply the present uncertainties, as this bill will certainly do. 

In testifying on S. 11 in the 85th Congress, I suggested a change in the 
language of this last proviso to make it clear and definite. In a colloquy with 
the chairman concerning my suggested language, the chairman stated that while 
he was unwilling to say that all present freight absorption practices are legal: 

“I do say that so far as I am concerned, that any seller, if he is acting in- 
dependently on his own without collusion, without a conspiracy such as we had 
in the Cement case, by absorbing freight, or absorbing part freight, whatever he 
is doing about freight, if he is acting independently, and if he is doing that to 
meet an equal price of a competitor, that he is not violating any decision of the 
Supreme Court that I know of or any law that I know of.” Hearings on §. 11 
before Subcommittee on Antitrust and Monopoly of the Committee on the Judi- 
ciary, 85th Congress, Ist session, part 1, page 613. 

Because I agree that it would be improper for the Congress to extend a blanket 
approval to all existing freight absorption practices, whatever they may be, but 
because I also believe that the last proviso as presently contained in S. 11 does 
not enunciate a clear rule and simply adds to existing uncertainties, I urge that 
if the bill is to be favorably reported the last proviso be changed to make it 
clear, definite, and certain. I would suggest the following language: 
“Provided, That is shall not be a violation of this act for a seller, acting inde- 
pendently, to absorb freight or shipping charges regularly or otherwise to meet 
in good faith what the seller reasonably believed to be an equally low price of 
a competitor.” 

This proviso would say no more than the chairman himself said on the record in 
the last Congress. It would extend only to freight absorption by a seller “acting 
independently” and only when he was acting “in good faith” and to meet what 
he reasonably believed to be “an equally low price of a competitor.” 

I should add that as a result of the colloquy with the chairman, he suggested 
an alternative proviso reading as follows: 

“Providing, that it shall not be a violation of this act where a seller acting inde 
pendently absorbs freight or shipping charges to meet in good faith an equally 
low price of a competitor.” See hearings, supra, page 615. 

Although I am still of the opinion that the slightly longer version which I sug- 
gest above would be preferable, the association would, I am confident, accept the 
chairman’s version. 

Now let me turn to the sand and gravel industry. The members of that in- 
dustry do not face the problem which haunts the ready mixed concrete company 
—the problem of obtaining basic raw materials from distant suppliers. The 
problem of the sand and gravel company which would be created by this bill is 


the problem of how to do business at all without exposing itself to prosecution 
and treble damaze suits. 
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Sand and gravel producers, no matter where they are located, compete with 
other sand and gravel companies as well as with companies producing substitute 
materials, such as crushed stone and slag. The range of this competition is 
measured in most instances by the cost of transportation, which in this industry 
can quickly become greater than the price of sand and gravel at the plant. 

In many and perhaps most cases, therefore, a producer must be and is pre- 
pared to lower his price—or stated another way, to absorb some transportation 
eost—in order to compete successfully with another producer whose pit or quarry 
is closer to the customer. The consequence is that all producers have a variety 
of prices to various customers. In the terms of this bill, they are constantly 
facing the problem of meeting the equally low price of their competitors. 

So long as a sand and gravel company can meet the equally low price of a 
competitor, as it can under the law as it now stands, that company can compete 
in a reasonable market area. Under the proposed amendment, however, the 
legality of each of these prices would become a question for a lawyer, and a 
question which even a lawyer probably would be unable to answer with assur- 
ance until a half dozen cases are decided by the Supreme Court 10 years from 
now. 

Moreover, as I said at the outset, these are small concerns, which simply can- 
not afford to seek legal advice on what would be proper and what would be im- 
proper in a major part of their daily transactions. Certainly these companies 
cannot afford the expense of protracted litigation in order to get a judicial 
answer. 

Again, I should add, the objections of the National Sand & Gravel Associa- 
tion to this bill would substantially disappear if the proviso were amended as I 
have already suggested. If the bill, including the proviso, is left in its present 
form, it is strongly opposed to it, for the reasons already stated. 

I should add only one more observation. It may be said that a sand and 
gravel company need not be concerned, because its sales are not usually “in 
commerce,” within the meaning of the Robinson-Patman Act. To some extent, 
that is true as to sand and gravel companies, although it is not true as to the 
ready-mixed-concrete producers, whose purchases of cement are frequently 
made from cement manufacturers in other States. But even as to sand and 
gravel producers, I need only call your attention to the decision in Moore v. 
Mead’s Fine Bread Company (348 U.S. 115 (1954)), in which the Supreme 
Court held that pricing in intrastate markets might violate the Robinson-Pat- 
man Act when a company has interstate business as well. 


NATIONAL TIRE DEALERS & RETREADERS ASSOCIATION, 


Washington, D.C., March 5, 1959. 
Hon. Estes KEFAUVER, 


Senate Office Building, Washington, D.C. 


Dear SENATOR KEFAUVER: It is my understanding that on March 17 hearings 
will begin on S.-11. The news of these came as a bit of a surprise because I 
thought that hearings had been rather complete on the subject to date. As 
much as we would like to testify again, I can think of nothing constructive 
that we might add to what has already been said. We still believe in S. 11. 
We believe there is a real and serious need for legislation of this type and yes, 
legislation that even goes beyond the framework of S. 11 to cure some of the 
problems that face small business today. 

As a matter of fact, I can give you no more convincing evidence than the fact 
that we are appearing before a subcommittee headed by Senator Hubert Hum- 
phrey on some of the problems in the tire business and I think that we of the 
retail tire industry have a great number of problems which we have found 
almost impossible to solve. I am sure that S. 11 would have a very constructive 
effect on some of these problems and that is what I meant when I said that I 
feel that this is convincing evidence of our continuing interest in the outcome 
of this legislation. 

We are very grateful to you for your continued efforts in behalf of small 
business and wish you every possible success. 

Very truly yours, 
NATIONAL TIRE DEALERS & 
RETREADERS ASSOCIATION, INC., 
W. W. Marsa, 
Executive Secretary. 
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CasPeR, Wro., March 20, 1959, 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


DeAR SENATOR KeEFAUVER: I have read and reread Senate bill S. 11 in an at. 
tempt to justify, in my mind, the need of such proposed legislation. 

Failing to see the need or justification of such legislation I attempted to 
analyze the harmful effect this would have on our free-enterprise system. 

You gentlemen no doubt have heard in great detail the pros and cons regard. 
ing this bill and for this reason will state as briefly as possible our position in 
opposing this bill. 

This bill would restrict if not actually prohibit the adjustment of prices from 
area to area which flexibility is imperative if one is to meet competitive prices 
and maintain its marketing position within the respective areas. 

Such inability to meet competitive prices would reduce the number of con. 
cerns doing business in the area, even to the extent of creating monopolies, 

We believe that this type of legislation would tend to reduce competition and 
increase prices and for this reason we wish to go on record as vigorously op- 
posing this bill. 

Yours very truly, 
GEORGE SNODGRASS, 
Chairman, Legislative Committee, Natrona County Farm Bureau. 


DruG, CHEMICAL, AND ALLIED TRADES SECTION, 
New YorkK BOARD OF TRADE, INC., 
New York, N.Y., March 10, 1959, 
Hon, Estes KEravuver, 
U.S. Senate, 
Washington, D.C. 


DEAR SENATOR KEFAUVER: The drug, chemical, and allied trades section of 
the New York Board of Trade, Inc., considers that the enactment of S. 11 to 
amend the meeting-competition defense provided in section 2(b) of the Robinson- 
Patman Act would be detrimental to the normal working of competition at the 
manufacturers’ level, and further feels that this detrimental effect would be 
experienced by both large and small business. Therefore, this association in 
1957 conveyed these views in writing to various members of the U.S. Senate 
and House of Representatives. In 1958, when S. 11 was under consideration 
by the Senate Judiciary Committee, this association reaffirmed its views ex- 
pressed in 1957 with respect to this legislation. 

We now note that S. 11 has been introduced in Congress once more, and that 
it is scheduled for a hearing before the Antitrust and Monopoly Legislation 
Subcommittee of the Senate Judiciary Committe on March 17. Our views with 
respect to this legislation are identical with those which we have expressed in 
the past. Accordingly, we respectifully ask that you give them consideration. 

Yours very truly, 
Rap A, CLARK, Chairman, 


STATEMENT OF NortTH CAROLINA OIL JOBBERS ASSOCIATION 


The North Carolina Oil Jobbers Association is a trade group composed of 
more than 500 wholesale oil jobbers and distributors. On behalf of the members 
of the association, this statement is presented in opposition to S. 11 due to the 
fact that we feel this bill would seriously impair the branded wholesale gasoline 
jobber’s operation or even eliminate him from the marketing structure of the 
industry. 

Let us project the effect of S. 11 into the operation of a typical oil whole- 
saler and determine what its effect would be. It seems to be impossible to 
predict exactly what this bill would do if it is enacted into law but it seems 
obvious that the only effect that it could have would be a bad one insofar as a 
branded wholesale gasoline business is concerned. 

Let us assume that jobber A operates in area B, for instance, Stanly and 
Cabarrus Counties of North Carolina and purchases product from major sup- 
plying company X. Further, consider the fact that this area joins Mecklenburg 
County in which major company X delivers to its service stations direct. By 
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that we mean they sell to and serve their service stations direct from their own 
terminal or bulk plant facilities and not through a jobber. Now, jobber A 
operates in generally the same trade area as is Mecklenburg County. The gaso- 
line is delivered to his bulk plant in Kannapolis (Cabarrus County) from the 
game terminal that the gasoline is delivered to supplier X’s stations in Charlotte 
{Mecklenburg County). Jobber A serves (sells to) several stations which are 
jeased and operated by the dealers. But suppose jobber A also sells gasoline 
through two stations which are operated on a direct or salary basis by such 
jobber himself—this might be only a temporary arrangement until the jobber 
ean find operators to lease such stations. Chances are that the bill would force 
supplying company X to charge jobber A the same price on product sold 
through jobber A’s direct company operated stations as the price X charges its 
dealers in Mecklenburg County; therefore, jobber A for all practical purposes 
would have to get out of the retail end of the gasoline business—because he 
could not perform both the function of jobber and retailer while buying at re- 
tailer prices the product sold through his direct stations; and we would not 
expect jobber A to pay this higher price when supplier X is selling to neighbor- 
ing dealers at the same price at which A would buy his gasoline for direct sta- 
tions. Supplying company X might be placed in the position of having to decide 
whether it would sell exclusively to jobbers or exclusively direct to the retail 
outlets. In any event, jobber A’s direct stations which are located close to 
supplying company X’s dealers which are served direct by supplier X could not 
hope to compete with them amd still provide a margin for the wholesale and 
retail function. 

Now then, even if the law would be construed that major supplier X could 
sell at a lower price to a jobber than to a retailer, then under the Federal Trade 
Commission’s ruling in the Standard of Indiana case, major supplier X would 
have to sell to its retailers at the same price or at no higher price than jobber A 
sells to his retailers. This might work well in some instance, but in other in- 
stances it would result in disaster. It is perfectly simple to see that jobber A 
could not expect his supplying company major X to price its product to all of 
its retail outlets on a foundation that was laid by jobber A. If there is in 
jobber A’s territory one big service station which handles 35,000 to 40,000 gal- 
lons of gasoline in a month, and a competing company offered to sell it gaso- 
line at a lower price than jobber A is now selling, then if jobber A reduced his 
price to that station to meet the competition, major supplying company X would 
be forced to reduce its price to that same figure for all the retail outlets which 
it serves direct. Even if the major company X were willing to let jobber A set 
the price to retailers in his territory, then major X’s dealers in the adjoining 
territory would have ample room for complaint if their price happened to be 
higher than that which jobber A was charging. Under these circumstances 
major company X would have no alternative except to dispense with jobber A’s 
services and to handle as much of the gallonage as it can, direct to the retail 
outlets, bypassing jobber A as a jobber. If this happens, and we are sure 
that it is bound to result in a great many instances, then the investment by 
jobbers in the bulk plant, in tank trucks, in building good will, and investment 
in all phases of the jobber’s business has been washed down a drain. The 
jobber will be forced to sell his business to his major supplying company or to 
some other supplying company at whatever they wish to pay. The jobber 
would not even be in position to set his own price for the sale of his equip- 
ment. 

Suppose further that a jobber happens to have under lease service stations 
for which he cannot procure satisfactory operators. If a station in most parts 
of North Carolina sells in a normal price market 12,000 to 15,000 gallons of 
gasoline per month, the operator can make a reasonably good living. He will 
not get rich but he will he getting some fruits from his labors. Now the jobber 
who has stations for which he has not been able to find operators must, as a 
temporary expedient, have his employees in each of the stations and operate 
them direct. This is not a usnal or normal part of his business as a jobber. We 
do not think many jobbers make a habit of operating stations direct. At times, 
however. it becomes necessary, in order for them to keep a station open, to 
provide their own personnel to man it. 

Now let’s assume jobber A has two stations which he has been forced to operate 
temporarily himself: he is supplying to these stations gasoline which is sold to 
him by the major supplier X. Does this make such jobber a retailer? If it does, 
then major company X would be violating the law if this bill is enacted into law, 
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because it is selling to him (a retailer) at a lower price than it is selling to other 
retailers. Certainly such jobber would as soon as possible, or as soon as he could 
Secure an independent operator for each one of these stations, lease them to g 
retailer; but in the meantime jobber A has no alternative except to operate them 
as a part of his business. If this bill is enacted into law, in instances such ag 
this, he would have no alternative except to give up those particular stations 
that is, close them up until he could get an independent operator. While they 
are closed, every bit of business which they normally receive would go elsewhere 
and jobber A would have vacant property on his hands, paying rent to the prop- 
erty owner and receiving nothing in return. It would take only a few months 
of such a situation to put jobber A completely out of business. Now we have no 
grief for the so-called jobber-retailer, who makes a practice of operating service 
stations with salaried employees. We fully realize that such operators can be 
come a drag on the normal market since they are in position, if they see fit, to 
reduce the retail price of gasoline below that which a regular retailer can charge, 
However, certainly in our part of the country there are very few of these go. 
called jobber-retailers. We cannot believe that with a relatively few of these 
operators you are justified in demolishing the entire jobber industry in order 
to get rid of them. 

In conclusion, let us simply say this. We have tried in a limited way to study 
the effects of this bill. If any good effects will result we have not been able to 
determine them. We know, however, that many and most wholesale oil busi- 
nesses will be put in jeopardy. We cannot believe that jobbers operating in our 
part of the country can expect to continue their operations for very long if thig 
bill becomes law. 

We do not believe that you are accomplishing anything with legislation such 
as this. Certainly from our standpoint we are afraid that it would be disastrous 
for the average oil jobber. We don’t suppose there is any such thing as a busi- 
ness utopia; but oil jobbers in North Carolina are perfectly willing to compete 
with other people in the oil business, including the major oil companies. Job 
ber business is built around friendship and trust by his neighbors and friends, 
We believe there is a place in the oil business for legitimate jobbers and we be 
seech you not to endanger all of them by the passage of this bill. 


BELLeEvILLE, Inu., March 17, 1959. 
Re S. 11 and H.R. 11 
Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, 
Washington, D.C. 


My Dear Senator Keravver: The two subject bills have recently been rein- 
troduced for Senate consideration. 

It is my belief that these bills would seriously hamper the ability of suppliers 
to meet the competition of their competitors who may have inherent cost advan- 
tages by virtue of their location or temporary Sales policies. 

It would appear that the purpose of these laws is directly at odds with our 
antitrust laws and would destroy competition rather than preserve it. 

I will appreciate you making this letter a part of the record of subcommittee 
hearings and that you give it consideration in your review of these two bills. 

Very truly yours, 


J. F. Nerr, 





New Jersey STATE CHAMBER OF COMMERCE, 
Newark, N.J., March 19, 1959. 
Hon. Estes KEFrAvver, 
Chairman, Antitrust and Monopoly Subcommittee of the Senate Judiciary 
Committee, Washington, D.C. 


DeaR SENATOR KEFAUVER: We understand that you are exerting every effort to 
have the Judiciary Committee act favorably on S. 11—the “anti-good-faith bill”— 
which you introduced for the third consecutive congressional session. 

The arguments of the proponents sound good and are persuasive until you 
realize that the obviously unfair competition which they claim this bill is 
designed to prevent is already unlawful under the present Robinson-Patman Act 
which S. 11 would amend. Careful study of these arguments indicate that the 





thos 
defe 
fait) 
whe 


Assi 
ing | 
bill 


to s 
qua 
wou 
She 


it is 
per: 
our 
pet: 


wit 
pul 


vpn 3@aAad 


wie | 





ther 
ould 
toa 
hem 
h as 
ions, 
they 
here 
Trop. 
oths 
e no 
Vice 
| be- 
t, to 
ge, 
> S0- 
hese 
rder 


‘udy 
e to 
usi- 
our 
this 


such 
rous 
usi- 
pete 
Job- 
nds, 
- be- 


ein- 


iers 
rane 


our 


ary 


t to 


— 


you 
l is 
Act 


AMEND CLAYTON ACT 733 


main point of this proposed legislation has been missed. S. 11 does not affect 
those already unlawful activities but it does render unlawful a businessman’s 
defense for lowering a price to meet an equally low price of a competitor, in good 
faith, without lowering his entire price structure to all customers irrespective of 
where they are located. 

With reference to granting of price cuts to meet a competitor’s price the 
Assistant Attorney General in Charge of the Antitrust Division made the follow- 
ing statement during the 1956 hearings on S. 11 (which was identical with the 
pill currently under consideration) : 

“A seller’s right to meet a competitor’s prices by granting price differentials 
to some customers without reducing his price to all must remain an essential 
qualification to any anti-price-discrimination law * * * anything less, I think, 
would move the price-discrimination statute into irreconcilable confiict with the 
Sherman Act.” 

As you can well appreciate, this bill deals with a complicated field of law where 
it is easy to confuse the real issues with spurious ones and sound arguments with 
persuasive generalities. After much study of this proposal for over 3 years, it is 
our considered opinion that 8S. 11 if enacted into law would result in stifling com- 
petition and the creation of a rigidity of price structures which would work to 
the detriment of business as well as the consumer. Price rigidity is inconsistent 
with the American system of free competitive enterprise and is contrary to the 
publie policy established by Congress in the antitrust laws since 1890. 

As a representative of over 3,000 businesses, both large and small, we respect- 
fully request that we be placed on record as opposed to §S. 11. 

Sincerely yours, 
ALBERT H. AcKEN, Secretary. 


NortH West LuMBerR & BUILDING Suppty Co., 
Jackson, Miss., March 11, 1959. 
Senator Estes KEFravuver, 
Chairman, Antitrust and Monopoly Committee, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 

Dear SENATOR KEFAUVER: It is our understanding that hearings will begin 
on March 17, concerning the Robinson-Patman Act, known as bill 8S. 11. 

We are very much opposed to the passing of this bill, since we feel that 
Government rulings over private enterprise will destroy their initiative to 
progress and expand, thus losing good faith in private enterprise. 

We feel that competition varies in different locales, therefore, the individual 
should be able to price his wares to meet present economic conditions. 

Thanking you for your consideration in voting against this bill, I am 

Very truly yours, 
C. S. WEIR, Owner: 


Kine & NOBLE, 
Washington, D.C., March 28, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Senate Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, 
Washington, D.C. 


DEAR Mr. CHAIRMAN: Unfortunately it was necessary for me to be out of the 
city during the period the subcommittee held hearings on your bill S. 11. The 
attached statement is the testimony I would have presented on behalf of the 
Northwestern Lumbermen’s Association had I been in the city. 

I sincerely hope that the members of the subcommittee will consider the 
recommendation for an amendment to S. 11 and that the testimony will be 
incorporated as part of the record of the hearings. 

Sincerely, 
JosePpH T. KING, 
Washington Counsel, Northwestern Lumbermen’s Association. 


STATEMENT OF JosEPH T. KiNG, WASHINGTON CouNSEL, 
NORTHWESTERN LUMBERMENS ASSOCIATION 


Mr. Chairman and members of the committee, my name is Joseph T. King. 
I am appearing before this committee as Washington representative of the North- 
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western Lumbermens Association. This association is composed of approxi- 
mately 2,300 retail lumber and building material dealers located in Minnesota 
Iowa, North and South Dakota. ! 

The retail lumber dealers are the final link in the chain of distribution of 
building materials. The services they perform are basically the same as those 
performed by the drugstores, grocery stores, and hardware stores. In each 
instance the retail establishment buys from the manufacturer or wholesaler 
bulk quantities which are stored and displayed in lesser quantities. 

In each instance the retailer must maintain a place of business at which the 
general public is welcome to view the merchandise offered for sale. 'The estap- 
lishment must handle a sufliciently broad range of items to meet the require- 
ments of the community. It must maintain sales facilities sufficient to provide 
personal attention, depending on the needs of each customer whether he requires 
a 5 cent item or thousands of dollars worth of merchandise. 

The retail lumber dealer must maintain a flexible credit service to meet the 
needs of his customers. He must maintain hours of business to serve community 
needs and be able to advise and assist his customers in the selection of com- 
modities. 

We wish it clearly understood that the retail lumber dealers are opposed to 
monopolistic practices and to uniform prices established through conspiracy or 
collusion. They are equally opposed to laws and regulations that foster “soft” 
competition. In view of the obvious consequences of an absolute free competi- 
tive system these small companies acknowledge the need for legislation outlaw- 
ing monopolistic and unfair discriminatory practices. This industry believes 
that the enactment of S. 11 in its present form might be construed by the courts 
so as to promote “soft” competition, create geographic monopolies, and result in 
unfair and discriminatory situations as between retail lumber dealers. It would 
do to the lumber dealer what the food and drug retailers claim they wish to 
prohibit. 

In the Morton Salt Company case it was pointed out, by the court, that salt 
was a staple commodity, and if the wholesaler was unable to meet a competi- 
tor’s price, he not only lost the sale of the salt, but also the sale of other food 
commodities which would be sold along with the salt. This same principle is 
even more applicable to the building supply dealer. Cement, for example, is a 
staple and low profit commodity, but the price charged for cement by the retailer 
might be the difference between a successful or losing bid on a whole bill of ma- 
terials. If a dealer cannot meet his competitor’s price of cement, he is likely to 
lose the sale of lumber, millwork, wallboard, roofing, and other items normally 
required on construction jobs. It requires little imagination to appreciate how 
disastrous this could be to many of the smaller dealers. 

The language of the proposed amendment to section 2(b) of the Robinson- 
Patman Act might throw very serious doubt on the legality of any price reduc- 
tion made to meet a legally lower price of a competitor unless the price reduc- 
tion was made on a national scale. 

Let us assume, for example, that the XYZ Cement Co., a national supplier, has 
retail customers in Washington, D.C., and Baltimore, Md. The ABC Cement 
Co., a local supplier, sells only to retail customers in Baltimore. The ABC Co. 
lowers its price on cement to its dealers in Baltimore. To meet this competitive 
situation. the XYZ Co. lowers its price in Baltimore to meet the competitive price 
of the ABC Co. but makes no price change in Washington. It can be said that 
the dealer customer of the XYZ Co. in Washington has been discriminated 
against because he competes with the XYZ dealer in Baltimore on construction 
projects between Baltimore and Washington. If the XYZ Co. lowers its price 
to the dealer in Washington to avoid this discrimination, he must, by the same 
token, lower the price to his dealer in Richmond, Va. This in turn would result 
in a chain reaction which in effect would require him to reduce prices to all his 
dealers throughout the United States. 

If the XYZ Co. does not lower its price in Baltimore it will ultimately be 
forced to withdraw from that market. If the company does lower the price to 
meet the competitive price, it is liable to be charged with an unlawful dis- 
crimination. 

To demonstrate how this situation could affect dealers in the four States 
represented by the Northwestern Lumbermens Association, we cite the most 
recent cement quotations and freight rates on barrels of cement shipped from 
designated cities to Minneapolis, Minn. : 
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You will note that the Mason City and Duluth plants have the same freight 
rate into Minneapolis. These plants, however, have a 47-cent freight advan- 
tage over the Oglesby, Ill., plant and a $1.89 advantage over the Fogelsville, Pa. 
plant. If the Oglesby and Fogelsville plants were not able to absorb the freight 
in order to meet the competitive prices of Iowa and Minnesota plants, the lowa 
and Minnesota plants would have a virtual monopoly. The dealers able to 
purchase cement from the Iowa and Minnesota plants would have a decided 
advantage over their competing dealers who would be compelled to buy from 
more remote areas. The plants in Iowa and Minnesota currently supply 90 
percent of the cement to dealers in Minnesota. The Minnesota plants furnish 
95 percent of the cement to the 350 dealers in North Dakota. The State of 
South Dakota owns a cement plant and presently takes care of all the dealers in 
South Dakota. The cement plants in Iowa presently take care of all the require- 
ments of Iowa dealers. So long as it is possible for more distant plants to 
absorb freight and meet the competitive prices of the Iowa, South Dakota, and 
Minnesota plants the quality of the products and prices remain competitive. If 
the freight absorption factor were removed the Iowa, South Dakota, and 
Minnesota plants would enjoy virtual monopoly in their respective territories. 

The same situation could develop with respect to structural clay products, 
lumber, roofing, steel, glass, or the many hundreds of building items in which 
freight is a substantial part of the landed cost of the product. 

This is the basis of our contention that enactment of this legislation in its 
present form could very well create islands of monopoly and result in unfair and 
discriminatory situations which could be ruinous to the smaller lumber and 
building supply dealers because suppliers would tend to select the largest to 
represent them in a given territory. 

The sponsors of the bill have taken cognizance of this industry’s problem and 

have included in the bill the proviso which states: “That nothing contained 
herein shall be construed to alter the law applicable to the absorption of freight 
or of shipping charges. However, there has never been any certainty as to the 
law applicable to the absorption of freight or of shipping charges. Since the 
authors acknowledge the problem and concede the necessity of the right to sell 
at delivered prices, to meet in good faith an equally low price of a competitor, 
we recommend that the committee strike from S.11 the last sentence, which 
states: “That nothing contained herein shall be construed to alter the law 
applicable to the absorption of freight or of shipping charges” and substitute in 
lieu thereof the following language: 
“That it shall not be a violation of this Act for a seller, acting independently, 
to sell at delivered prices, or to absorb freight to meet in good faith an equally 
low price of a competitor. Any price or pricing practice permitted by this or 
the preceding proviso shall not be prohibited under section 5 of the Federal 
Trade Commission Act (38 Stat. 719, as amended, 15 U.S.C. 45).” 

By substituting this language we believe any uncertainty would be eliminated 
without changing the basic concept of the proposed legislation. 

I wish to express on behalf of the Northwestern Lumbermens Association our 
sincere appreciation for the opportunity afforded me to present our views. If 
I can be of any assistance to the committee, I shall do my best to comply. 


ELKo, Nev., March 16, 1959. 
Senator Esters KrFravver, 
Chairman, Antitrust and Monopoly Subcommittee, 
Washington, D.C.: 
S. 11 in direct violation of American system of free enterprise. Please enter my 
protest to official record of subcommittee hearings. 
C. R. Nostrom. 
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O. K. Jones Co., INC., 
Sweetwater, Tenn., March 24, 1959, 
Hon. Estes K&rFAUVER, 
Senate Office Building, Washington, D.C. 


Dear Estes: We here in Sweetwater are very much interested in 8 li 
equality-of-opportunity bill. We feel that this has been fought around in the 
committees, etc., long enough and, as I know you are the sponsor of this bill, 
we hope that you can soon get it out of the committee and onto the floor. 

We also here in Monroe County are very much interested in getting cooperative 
taxes up in proportion to other people. We hope that something can be done on 
this bill in this session of Congress. If there is anything I can do in this 
section in regard to these bills, please advise. 

Yours truly, 
D. C. YOouna, 
President and General Manager. 


Casper, WY0., April 21, 1959. 
Hon. Estes KEFAUVER, 
U.8. Senate, Washington, D.C. 


Dear SENATOR KEFAUVER: I oppose Senate bill 11 for the following reasons: 

1. It will lessen competition in many lines of business. 

2. It will destroy the initiative on the part of the individual in many cases 
whether he be an independent businessman or a corporation employee. 

3. It will set up a handicap and control on practically all types of businesses 
that buy, sell, and distribute merchandise whether the businesses operated be 
large or small. 

4. §. 11 is not a healthy law for the individual consumer whether his needs 
be large or small. It could develop many hardships for multitudes of consumers, 

5. The bill curbs freedom and sets up rigid controls. 

6. The bill definitely would work a hardship on big business and little business, 

The bill is apparently aimed at the large business operations. I think this is 
definitely the wrong attitude for our Congress to take. In cases of war or other 
emergencies, big business has been the backbone of our power to defend our- 
selves through supply of vital materials and equipment. Without big business’ 
contribution to our economy, Americans would be enjoying the many luxuries 
they have today. 

In the event this bill should pass the Senate and House, I cannot visualize our 
President signing such destructive and controversial legislation. Surely the 
Supreme Court would render such a law unconstitutional. 

Traveling over a vast area in the daily conduct of my business, I find tremen- 
dous resentment concerning 8S. 11 from people whom it affects directly and in- 
directly when the facts of the bill are called to their attention. 

I am not relating the unsatisfactory facts of S. 11 as you doubtlessly know 
them very well or certainly have received copies of periodicals stating the many 
reasons for the opposition of the bill. 

I certainly feel S. 11 should die in committee for the reasons above enumerated, 

Please make this letter a part of the official record of the subcommittee hearings. 
Your favorable consideration of my request by this committee will be appreciated 
by me and hundreds of thousands of other people. 

Very truly yours, 
W. J. O’Brien. 


OpESSA CHAMBER OF COMMERCE, INC., 
Odessa, Wash., March 28, 1959. 
Senator Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 


DeaR SENATOR KEFAUVER: The Odessa Chamber of Commerce is against Sen- 
ate bill 11, insofar as it would enable a new firm to set prices lower than well- 
established firms in the community and prohibit the established firms from low- 
ering their prices to meet the competition of the new firms. 

Very truly yours, 


LAURENCE Lissack, Secretary. 
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OLD FAITHFUL BEVERAGE Co., 


Idaho Falls, Idaho, March 12, 1959. 
Senator Estes KEFAUVER, 


Chairman, Senate Antitrust and Monopoly Subcommittee, 
U.S. Senate, Washington, D.C. 


DeaR SENATOR KEFAUVER: There are two pieces of legislation, 8. 11 and H.R. 
2, before your committee for consideration which we feel in our industry are 
very detrimental to our Nation because of the fact that they are an encroach- 
ment on the American way of life since they remove the possibility of a com- 
pany meeting competition. 

I happen to be in the Seven-Up and Pepsi-Cola bottling business, and our 
plant is operated with a steam boiler for which we use oil for power. There 
are certain people in the oil industry who have in the past met competitive 
prices on occasions where an attidavit was signed where other companies were 
offering oil for a lesser price, and in these cases they have been able to meet 
competitive prices. 

Under these two pieces of legislation this would not be permitted, and natur- 
ally we think they are very unfair and do need very close scrutiny before 
they are approved, We in the West believe in the old adage, “Live and let live.” 
In the event these two bills receive favorable recommendations from your 
committee they will no doubt have a better opportunity to pass, and certainly 
they are not good legislation. I am definitely opposed to both of these bills. 

I hope you will give them very close consideration and, as a citizen of Idaho, 
I request that these two pieces of legislation be killed in the event they get onto 
the floor for a vote. 

Thanking you for your kind attention to this important subject, I am, 

Yours very truly, 
Pepsi-CoLa BoTriine Co., 
W. C. SKINNER, President. 


Tne OKONITE Co., 
SUBSIDIARY OF KENNECOTT COPPER CoRP., 
Passaic, N.J., April 2, 1959. 
To the members of the Senate Judiciary Committee: 

We are writing to protest the passage of Senate bill S. 11, which would evi- 
dently create price rigidity and cancel the fruits of price competition. 

It would seem that the proponents of S. 11 have not recognized that a manu- 
facturer must be free to move into any market to distribute his products at the 
prevailing local price. At the same time, a competing manufacturer, in order 
to survive, must be permitted to lower his price in order to meet prices offered 
to his customers by a competitor coming into his area. He merely gives the 
customer a price which is already available to him. 

Any injury to retailing competitors has already been created whether the his- 
torical supplier meets the lower price or not. SS. 11 does not prohibit such 
injury. 


Enforcement of the Robinson-Patman Act as it now stands should solve the 


‘matter of such injury. S. 188 would strengthen the act by not allowing a seller 


to meet unlawful prices of a competitor. We therefore urge the rejection of 


Senate bill S. 11 and support of Senate bill S. 188 as a more equitable solution 
of the problem. 


Sincerely, 
A. F. Merz. 


O’NeEt Datry Co., INC., 


Ames, Iowa, April 17, 1959. 
Hon. Estes KEFAUVER, 


Senate Office Building, 
Washington, D.C. 


Deak SENATOR KeEFAUVER: We wish to direct your attention to S. 11, the equal- 
ity-of-opportunity bill. The independent dairies feel that this bill, if enacted, 
will help them to survive. Any assistance you give us will be appreciated. 

I heard the address you gave to the NIDA at the Willard Hotel. Thank you. 

Yours very truly, 


C. J. O’Net, President. 
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GARDEN City, N.Y., March $1, 1959, 
Hon. JoserH C. O’MAHONEY, 


Senate Office Building, 
Washington, D.C. 


DeEaR SENATOR O’MAHONEY: I understand that Senator Kefauver and 
resentative Patman have introduced bills 8. 11 and H.R. 11, respectively, to amend 
the Robinson-Patman Act. 

Since these bills would change the present law relating to a seller’s right to 
meet an equally low price charged by a competitor, they are contrary to the basie 
spirit of antitrust legislation and should not be passed by the Senate or the House, 

I hope that you will not only refuse to vote for these bills but will also vigorous. 
ly oppose them. 

Sincerely, 


F. J. O'CONNELL. 


OapEN, UTAH, March 16, 1959, 
Senator Estes Keravuver, 


Chairman, Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C.: 


The Ogden (Utah) Chamber of Commerce strongly opposed to S. 11 as restric. 
tive and unnecessary Government control. This legislation restrains freedom of 
competition. Respectfully ask this telegram be made part of official records, 


BERNIE DIAMOND, Manager. 


Houston, Tex., March 27, 1959. 
Hon. JAMES O. EASTLAND, 
Chairman of the Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 

My Dear Senator EAstTLanp: It has been brought to my attention that there 
is a bill in your committee which was authored by Senator Kefauver and Repre 
sentative Patman, S. 11. 

I understand that if this bill is passed into law it will prohibit manufacturers 
from meeting a lower price extended to a customer by a competitive manufac- 
turer unless the same price is extended to all customers of that manufacturer, 

This appears to me a step closer to the finalization of a socialistic government, 
or a government which wishes to control not only governmental affairs but also 
restrict free enterprise. In other words, I am strictly against this measure and 
I am conveying my feeling to both my U.S. Senators and Representatives. 

Yours truly, 
RicHarD H. Pags, 


St. AntHony, IpAHo, March 23, 1959. 
Senator Estes KEeravuver, 
Chairman, Senate Antitrust and Monopoly Committee, 
Washington, D.C. 


Deak SENATOR KEFAUVER: I am writing this letter in an effort to express to 
you my protest against the passage of Senate bill S. 11 and House bill H.R. 11, 

I am a local distributor in a limited area in southeastern Idaho for Standard 
Oil Co. of California. My business depends upon my success or failure within 
the local area where I work, and the fact that my company might be able to 
offset any disadvantage which accrues to it under this bill in other sections of 
the country would not help my business. 

This bill would make unfair, competition with me by local competitors who 
operate on a local basis. It would make it impossible for me to meet competition 
that is presented to me; it might result in my failure; and it might destroy my 
business, regardless of what became of the company I serve as a whole. 

For that reason it appears to me that this bill is undemocratic and is not fit 
for the constitutional type of government that we have. It would appear to be 
an unnecessary intrusion by the Government into private business, socialistic in 
type, undemocratic in practice, and discriminatory to many, many small busi- 
nesses like my own which would be affected by the bill. 

It is impossible for me to understand how any bill which discriminates in 
favor of one competitor and against another competitor can be considered fair 
and good in a democratic nation. 

I realize there is an attempt made in the bill to give to businesses of my kind 
a form of redress against discrimination, but I would call to your attention that 
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before necessary consideration would be obtained under the bill my business and 
other businesses like mine could be bankrupt. 
Will you please introduce this protest in your committee and give it consid- 
eration? 
Respectfully yours, 


a Ray PARKER, 
Distributor, Standard Oil Co. of California. 


PASCHAL’s Darry, 


Enterprise, Ala., April 11, 1959. 
Senator Estes KEFAUVER, 


Washington, D.C. 


Deak SenaToR KeFAuver: We in the dairy business, particularly we small 
dairymen, are interested in the equality-of-opportunity bill, S. 11, which is com- 
ing up soon in the Judiciary Committee. I understand you are on the Antitrust 
and Monopoly Subcommittee and I want to urge you to do all in your power to 
work for the passage of this bill. 

Right here in my area I am struggling against a big chain, Foremost. I dont 
fear competition as long as it is fair competition, but when a chain gets as much 
power as this one has, there is no thought of fairness in anything they do. It’s 
just “dog eat dog” and in their case its always the big dog eating the little dog. 

We need to preserve our American way of life. Let’s pull together and keep the 
monopolies from destroying it. We will be most grateful to you for anything you 
can do to help us. 

Very truly yours, 


V. W. PascHaL. 


HIGHLAND PARK, ILL., April 16, 1959. 
Senator Estes KEFAUVER, 


Washington, D.C. 


Dear Sir: I have read the report of the Subcommittee on Antitrust and Mo- 
nopoly of the Committee on the Judiciary of the U.S. Senate on Senate Resolu- 
tion 231, on monopoly in the milk business. I believe that Senate bill 11 will 


help very much to stop some of the practices found in your report. Hoping you 
can support this bill, I am, 
Sincerely yours, 


DomInic J. PASQUESI. 


RExBuRG, IDAHO. 
Senator Estes KEFAUVER, 


Senate Antitrust and Monopoly Committee, 
Washington, D.C.: 


Please make this request part of the official business your committee. I pro- 
teset against passage of bills 8. 11 and H.R. 11. Believe bills will lead toward 
monopolies and crush small business. Government price controls socialistic and 
will destroy our American heritage of free enterprise. Block these bills. 


Roy PERCIVAL. 


Marsh, Day & CALHOUN, 
COUNSELORS AT LAW, 
Bridgeport, Conn., March 14, 1959. 


Re S. 11 (Kefauver), a bill to amend the Clayton Act as amended by the Robin- 
son-Patman Act. 

Hon. THomaAs J. Dopp, 

Member of the U.S. Senate, 

Senate Office Building, Washington, D.C. 


Dear Tom: I write to you to ask that you oppose S. 11, public hearings on 
which are to commence before the Senate Antitrust Subcommittee on March 17. 

I also ask that this letter be made a part of the official record of the sub- 
committee. 

As you know, I represent a number of manufacturers, both large and small, in 
Connecticut, principally in the Bridgeport area but also some in the Naugatuck 
Valley, in Shelton, Naugatuck, and Torrington. Most of these concerns sell, 
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through jobbers or salesmen or manufacturers’ representatives, on a nationa| 
basis. I do not need to point out to you that this is becoming more difficult each 
day for establishments located in Connecticut In the Bridgeport area we are 
seeing more and more manufacturers move units to the Midwest and South. 

Now, 8S. 11 is proposed to make their problem in competing with manufacturers 
in other States even more difficult. 

Up to the present time, and since the decision in the Standard Oil of Indiana 
case in 1951, a manufacturer has been and is free to offer a lower price in gooq 
faith to meet an equally low price offered to a customer by one of his competitors. 

S. 11 would change this. Under the provisions of this bill, it would be necessary 
to do one of two things: 

(a) To offer the same price to all competitors of this customer in the 
area; or 

(b) To make certain in advance that the giving of the reduced price 
(to meet a competitor’s price reduction) would not tend to lesgep 
competition. 

This legislation would make it practically impossible for a small manufac 
turer to compete. If one of his large competitors reduced a price on an item 
to one of the small manufacturer’s 10 customers in an area, the small manufac- 
turer could not meet that reduced price and retain the customer. Under the 
Kefauver proposal, he would have the choice of reducing his price to all 10 
customers in the area (which he could probably not afford to do) or of reduce. 
ing it only to the one who had been offered a reduced price by his large com- 
petitor and running the risk of a lawsuit. 

Furthermore, this bill would raise a question as to whether a lower price 
could be met by freight equalization, something which the manufacturer in 
Connecticut must be able to do to stay in business. 

I believe that this proposal, rather than promoting competition, is restrictive 
of competition. It adds greater uncertainties to an already uncertain field, 
and subjects the seller to further burdens in that it imposes an obligation upon 
him to determine, at his peril, when a price reduction made in good faith to 
meet an equally low price of a competitor is free from injury to competition. 

Such a risk will tend to discourage the meeting of lower prices, to restrict 
competition, and to give the advantage to the large company as against the 
small one. 

I believe that such legislation is contrary to the American competitive system 
and is against the best interests of our Connecticut manufacturers and, ac- 
cordingly, I hope that you will oppose it. 

T am sending a similar letter to Senator Bush. 

With kind persona! regards, I am, 

Yours sincerely, 
NORMAN K,. PARSELLS. 


PAYSON-PINE CHAMBER OF COMMERCE, 
Payson, Ariz., March 19, 1959. 
Senator KEFAUVER, 
Washington, D.C. 

DEAR SENATOR KEFAUVER: The members of the Payson Chamber of Com- 
merce, made up of members that are merchants and businessmen, in the past 
have met progress only by the right to live and do business under the free enter- 
prise system. 

It is now understood that the proposed Senate bill 11, and the proposed House 
bill 11 involve the basic right of a businessman to meet in good faith the lower 
price of his competitor. 

The Payson Chamber of Commerce desires to go on record as protesting these 
two bills, and begs of the good Senator to please consider the fact that passage 
of these two bills would severely curtail a businessman’s competitive free- 
dom, and will assist in seeing that these measures are not made into law. 

The Chamber of Commerce of the United States is a body of the same such 
type of merchants that are the members of the Payson Chamber of Commerce; 
thus, we feel sure the good Senator will have received countless letters of pro- 
test from many sections of the United States and will not fail to heed the wishes 
of so many. 

Thank you for your interest and consideration. 

Sincerely, 


RAtpH A. FIsHer, Sr., 
Secretary-Manager. 
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F. H. Peavey & Co., 
Minneapolis, Minn., March 25, 1959. 
Hon. Estes KEFAUVER, 


U.S. Senate, 
Washington, D.C.: 

Iam writing to question the wisdom of 8.11 and 8. 138. 

Let us have enough faith in the workability of truly open competition so as 
not to surround the process with restrictions. The rigidities proposed in these 
pills are apparently aimed at removing some of the risks inherent in the com- 

titive process while still gaining the benefits thereof. 

I believe this is impossible and merely invites trouble. 

Ron KENNEDY, 
Vice President, Personnel and Public Relations. 


SPRINGFIELD, Mass., March 11, 1959. 
Hon. JAMES O. HASTLAND, 


Chairman, Senate Judiciary Committee, 
Washington, D.C. 

Deak SENATOR EASTLAND: I understand that Senate bill 11 is scheduled for 
hearing before the Senate Judiciary Committee on March 17. This bill, as I see 
it, can impose so many new restrictions in restraint of competitive pricing as 
to create an upheaval in the pattern of business and cause a series of local un- 
employment situations. In our local community, here in Springfield, Mass., we 
are facing a shutdown of operations in one of the factories which will result 
in layoff of 1,400 persons due to the geographic location with respect to markets. 

S. 11 will, if passed and enforced to the letter, ultimately cause the shutdown 
and relocation of facilities which will no longer be profitable because of the 
restrictions placed on competitive pricing by this bill. 

I urge you to vote against 8. 11. 

Sincerely, 
CARL E. PFEIFER. 


PHOENIX, AriIz., March 18, 1959. 
Senator KEFAUVER, 


Senate Office Building, Washington, D.C.: 


The Phoenix Chamber of Commerce opposes Senate bill 11 as it would severely 
curtail a businessman’s competitive freedom. Please have this wire made a 
part of the official record of subcommittee hearing. 


Lewis BH. Haas, General Manager. 


STATEMENT OF JOHN R. LEONARD ON BEHALF OF THE PENNSYLVANIA PETROLEUM 
ASSOCTATION ON 8. 11 


Iam John R. Leonard, age 59, residing at 314 West College Street, Canonsburg, 
Pa. I am a distributor of petroleum; viz: the products of the Atlantic Refining 
Co. 

My business was established in 1935 under the Pennsylvania Fictitious Names 
Act as the Universal Oil & Gas Co., Youngstown Street, starting as an agent for 
the Pure Oil Co. In 1939, Pure discontinued operations in this area and I 
transferred to the Cities Service Oil Co. 

From 1941 to 1946, I served in the Armed Forces, my wife operating the 
business until my return. 

In 1946, I purchased the interests of the Cities Service Oil Co. in this area and 
became an independent jobber or distributor. 

In the early part of 1947, I changed to the brand “Atlantic,” who is my 
supplier at present. 

I am what is considered an average jobber, some being larger and some 
smaller. I distribute approximately 2 million gallons of petroleum products an- 
nually, amounting to about one-half million dollars in sales. My investment 
in properties and equipment is about $150,000, made up as follows: 


IRC. 2 ets, 2 ocr renee tasted ecameee happame nn eran $35, 000. 00 
NE ee en ictal Chern snk Mee BE eg op 45, 000. 00 
I a scat cs sc cl cals As onsale pO 52, 000. 00 
I a ia ae 18, 000. 00. 
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My operation is a dual one in that my supplier operates in the same area 
This arrangement has been in effect during my time with Atlantic and hag 
worked out very well. All the accounts I serve are independent dealers ang 
I own the equipment through which they sell Atlantic products. 

I do want to state that I am absolutely independent, owning everything per. 
taining to the business, and no one dictates to me how to conduct it. 

Approximately 40 percent of all gasoline requirements in the United States 
and 85 percent of all fuel oils are distributed by jobbers like myself, which 
number around 15,000 or more, and most of them have invested everything in 
the business. 

If S. 11 were made into law, some of us would be put out of business and, ag 
I understand it, your committee has the avowed purpose of protecting smal] 
business against the inroads of big business. The passing of this bill would 
put me and other jobbers of Pennsylvania in the same position as the jobbers 
of Indiana except I do not sell at retail or undercut the market. 

If I understand the Federal Trade Commission correctly, it said, among other 
things, that Standard of Indiana could not charge its dealers a price higher 
than Standard jobber customers charged their own dealers. Now, let us apply 
this situation to me. There are times when I have to make price concessions 
to one dealer who through no fault of his own, but due to competitive conditions, 
must have help or go out of business. I have an investment in his business ip 
the form of equipment and he has his “all” invested; so, in order that he ean 
stay in business I must help temporarily. Now, with a situation like this, ac 
cording to the Federal Trade Commission ruling, my supplier would have to meet 
this reduced price of mine to all its dealers. Atlantic would not put up with 
a jobber who establishes their own selling price, and the end result would be, 
rather than be placed in such a situation they would ask me to find another 
source of supply. In brief, this bill would impose on Atlantic so many legal 
hazards they could not afford to have me as a jobber. This situation can be mul- 
tiplied by many other independent jobbers in Pennsylvania. 

I have been foraging this business for a long time and competition is rough; 
eosts are high and I cannot say I like all marketing practices. I do say, how- 
ever, I prefer my chances under the system of free competition rather than 
submit to a form of regulation which would put a premium on inefficiency and 
incompetence. 

Independent jobbers of Pennsylvania take pride in independence. We believe 
that someway we can survive without the necessity of the Federal Government 
imposing regulations. Maybe the time will come when strong regulations will 
be necessary, but we jobbers prefer to right the wrongs within the industry, and, 
if any man thinks this bill will stop price wars, he knows little of the probléms 
of this industry. There will always be someone who, through better marketing 
practices, more efficient operations, and better buying price, can sell a little 
cheaper than others. Then, others must find a way to meet this competition 
or fall by the wayside. It is the American way, and we as independent 
Americans are willing to take our chances under those conditions. 

The Pennsylvania Petroleum Association appreciates this opportunity to be 
heard. 





PINE MounNTAIN Dartry, 
Iron Mountain, Mich., April 13, 1959. 
Senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


Dear SENATOR KEFAUVER: I understand that S. 11, the equality-of-opportunity 
bill, has come before the Judiciary Committee for consideration. 

As a small independent dairyman operating in Iron Mountain, Mich., I am 
very much interested in your support of this bill. I am at present competing with 
large corporations who bring in dairy products from Wisconsin, and who have 
large financial resources. Their aim is to put all small dairies out of business 
and gain for themselves an eventual monopoly. There are not many small dairies 
in business today. 

Enclosed is a news items that recently appeared in the Marquette, Mich., paper 
which verifies my statement in the preceding paragraph. 

I canot urge you too strongly to support and work for the passage of bill 8S. 11, 
which in my opinion is a good measure for the protection of small business estab- 
lishments who compete with large corporations. 

Yours very truly, 


WALTER BE. UNGER. 
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PLASTI-LINE, INC., 
Knooville, Tenn., April 1, 1959. 
Re 8. 11, Kefauver-Patman bill. 
Senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


DeAR SENATOR KEFAUVER: We are deeply concerned about the effect of the 
above bill upon manufacturers, and particularly those small businesses like our- 
selves. After a study of this bill, we are of the opinion that it would be highly 
detrimental to us generally and to our particular company specifically. 

Ours is a growing business employing 240 of your home State citizens. We have 
peen able to grow and increase employment due, in a great degree, to the flexi- 
bility that now exists in meeting competitive prices. We must overcome a serious 
freight handicap in selling to an eastern and midwestern market, where a very 
large majority of our sales are made and where our competitors are located. 
Personalized selling and negotiation actually close most of our sales. 

We are actually fearful that the passage of this bill would eliminate us com- 
pletely. This would be disastrous to a community already in economic diffi- 

ulties. 
i We ask that you withdraw this bill for the protection of industry in your State. 
Yours very truly, 
Bruce M. Epwarps, 
Secretary-Treasurer. 


KNOXVILLE, TENN., May 11, 1959. 
Senator Estes KEFAUVER OF TENNESSEE, 
Senate Office Building, Washington, D.C.: 


Your usual capable consideration will be appreciated reference bill S. 11 
now in judiciary committee . This bill could do nothing to help our economy and 
could do much to destroy competition and lead to monopoly. 


PLASTI-LINE, INC. 
Harry W. Brooks, 
President. 


Port Huron SULPHITE & Paper Co., 
Port Huron, Mich., April 6, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 


Sir: We are writing you to ask that you vote not to remove the “good faith 
defense” from section 2(b) of the Robinson-Patman Act as now before you in 
§. 11. 

The removal of this clause would make it impossible for sales executives to 
defend themselves in every case of off-list pricing. Sales executives must ac- 
cept what is given to them by their salesmen, either over the telephone or by 
letter, as being the truth, and they do not always have proof that this is the 
truth. 

Industry has tried to faithfully comply with the Robinson-Patman Act and 
the changing of this clause would make complete compliance impossible. 

Very truly yours, 
F. B. McFartanp, 
Vice President. 


FAYETTE R. Plums, INc., 
Philadelphia, March $1, 1959. 
Hon. James O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Dear Six: I do not know whether or not your committee has completed hear- 
ings on §S. 11, the controversial bill introduced by Senator Kefauver. In any 
event, I am writing you to express my vigorous opposition to the passage of this 
bill, which would materially interfere with and disrupt the marketing processes 
of free and competitive enterprise and would unfavorably affect the public 
interest. 

Sincerely, 
D. RuMsEeY PLUMB. 
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PRESCOTT, Artz, 
Senator Estes Keravuver, . 


Senate Office Building, Washington, D.¢.: 


We are opposed to Senate bill 11 in its present form and urge you to use your 
influence to defeat this measure. 


Prescorr CHAMBER OF COMMERCE, 


PRECISION RUBBER PRODUCTS CoRP., 
Dayton, Ohio, March 6, 1959, 
Hon. Estes KEFAvuver, 
U.S. Senate, Washington, D.C. 

My Dear SENATOR KEFAUVER: AS one of thousands upon thousands of small 
businessmen operating in interstate commerce throughout the country, I wish 
to point out the utter chaos the elimination of the right to meet in good faith an 
equally low price of a competitor, would cause in pricing policies of business 
operations. 

The enactment of bill S. 11 amending section 2(b) of the Robinson-Patman 
Act would, in effect, deprive such manufacturers as ourselves of any legal means 
of defending against price raids by competitors. 

Therefore, we wish to go on record as opposing 8S. 11 and favoring S. 138, 
which reaffirms the good-faith defense already reaffirmed by Supreme Court 
decisions and without which business cannot continue to operate. 

We request that this communication be made a part of the records of the 
Antitrust and Monopoly Subcommittee of the Senate Judiciary Committee 
hearings beginning on March 17, 1959. 

Sincerely yours, 
Rosert EF. ALLEN, 


STATEMENT OF C. GREGG GEIGER, PRESIDENT, ON BEUALF OF THE PRESSURE 
SENSITIVE TAPE COUNCIL, OpPosING §S. 11 AND Favorine 8. 138 


As president of the Pressure Sensitive Tape Council I submit this statement 
on behalf of all member companies. The council is concerned with paper, cloth, 
and plastic-backed pressure sensitive tapes, except surgical or medical tapes. 
Our nine members manufacture and sell an estimated 90 percent of such produets 
sold in this country. The distinguishing characteristic of pressure sensitive ad- 
hesive tapes is their ability to adhere to a wide variety of surfaces upon mere 
contact, without the need of more than finger or hand pressure. At the same 
time they may be handled readily with the fingers and removed from smooth 
surfaces without leaving a residue. Such tapes are sold to practically every 
type of industry and are found in homes, offices—in fact, almost everywhere. 
There are literally hundreds of uses for this product, including masking, rein- 
forcing, holding, edging, splicing, sealing, protecting, identifying, and joining. 

Our industry is highly competitive and we wish it to remain competitive. We 
are, therefore, deeply concerned about the possible effect on competition of the 
amendment to the Robinson-Patman Act embodied in 8, 11. Although one of 
the stated purposes of this bill is to preserve competition, we fear that its actual 
effect will be just the opposite. No seller can expect to sell his product at a 
premium if a competitive product is available at a lower price. Thus, if there 
is to be effective competition, there must be competition in price. 

We believe that S. 11 will greatly curtail real price competition by circum- 
scribing, if not entirely eliminating, a seller’s right to meet, in good faith, the 
lower price of a competitor. ‘The businessman will be faced with the problem 
of determining in advance whether the effect of a reduction in price to meet 
the lower price of a competitor will be substantially to lessen competition or tend 
to create a monopoly in any line of commerce in any section of the country. 
To impose such a choice upon businessmen is to require of them a decision which 
they are not qualified to make. He is placed in a dilemma. If he lowers his price 
to be competitive he faces the possibility of legal action by both the Federal 
Government and private litigants seeking treble damages. Should he fail to 
lower his price he will lose business and, in effect, cease to be competitive. 
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The possible consequences of a wrong decision are severe. Yet the choice 
must be made without any clear legal guideposts. Whether there may be any 
substantial adverse effect on competition is not easily determined ; even lawyers, 
to say nothing of businessmen, find such a standard of legality highly indefinite 
and uncertain. Naturally, the businessman will avoid taking such an indefinite 
risk whenever possible and, thus, competition is certain to suffer. 

We believe that the central purpose of the Robinson-Patman Act and other 
antitrust acts is to encourage and protect competition on a basis of equal 
opportunity. An essential element in achieving this purpose is the provision that 
permits a manufacturer to actively and aggressively meet, in good faith, the 
price competition of his competitors. To weaken this provision will inevitably 
undermine competition and subvert the purpose of the act. 

Although our objections to 8.11 are many, we do not believe that any real 
purpose would be served by elaborating them at this time. However, we do wish 
the committee to know that our members are strongly opposed to the adoption 
of §. 11 because they fear that it will have a very adverse effect upon competition. 

On the other hand, we favor the adoption of S.138 which, we believe, will 
encourage competition and at the same time guard against any abuses that could 
be cured by 8.11. The great advantage of 8.138, as our members see it, is 
that it clarifies some of the more uncertain and indefinite provisions of the 
Robinson-Patman Act as it presently stands. The businessman is accordingly 
provided with a much more certain and understandable guide by which to judge 
his actions. 


BrIGHAM City, UTAH. 
Senator FRANK Moss, 


Washington, D.C. 


GENTLEMEN: Would appreciate your opposition to bills 8. 11 and H.R. 11. 
Believe they are detrimental to my interest as a small businessman. Make my 
protest part of minutes of tomorrow’s hearing. 

REYNOLDS REEDER. 


Provo, UTAH. 
Senator Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


Senator: S. 11 will create area monopoly price fixing and serious problems 
inour area. Defeat if possible. 
Art ADAMSON, 
President, Provo Plumbing. 


Provo, UTAH. 
Senator KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


Senator: Removal of good faith by S. 11 is unjustified. Competition and free 
enterprise must be protected. Kill in committee. 
Frances BE. Rowe, 
Chairman, Congressional Action Committee, Provo Chamber of Commerce. 


QUAKER CHEMICAL Propucts CorpP., 
Conshohocken, Pa., March 238, 1959. 
Senator Estes KEFravuver, 
Senate Office Bldg., 
Washington, D.C. 


DeaR SENATOR KEFAUVER: It has come to my attention that you are con- 
cerned with a bill known as S. 11 which concerns me as a purchasing agent 
and others in my position. 

I would like to record my protest against such legislation. I feel that, rather 
than being an aid to small business, this bill would materially hinder small 
business in their efforts to compete successfully with large business. To restrict 
the right to meet competition would undoubtedly hamper small business be- 
cause it would eliminate true competition. To be thoroughly competitive, a 
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businessman must have the right to meet in good faith the lower price of a 
competitor. I would appreciate your placing this letter of opposition ag gq 
matter of record with the members of the Senate Judiciary Committee. 
Very truly yours, 
D. H. THorpe, 
Purchasing Agent. 


R. L. STEPHENS Co., 
Atlanta, Ga., March 13, 1959, 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 

DeaR SENATOR KEFAUVER: I understand that you are again introducing a bill 
to amend the Robinson-Patman Act by limiting the good-faith provision, and 
this bill is coming up for public hearing and is number §8. 11. 

We would like to register a protest against your bill in this instance, as we 
feel that it is going to seriously handicap many companies and serve as a re- 
straint of free trade. We would like very much to see you reconsider this bill 
and use your influence to kill it. 

We are very sorry that we have to register our opposition to your bill, but 
feel that if you will consider all the implications of this you will see that it 
would be a very serious handicap to business in general. 

With kindest regards, we are, 

Yours very truly, 
R. L. STEPHENS. 


RANGELY, Coo., March 16, 1959. 
Hon. Estes KEFrAUVER, 
U.S. Senator, Antitrust and Monopoly Subcommittee, 
Washington, D.C.: 
Please insert in record of committee the opposition of the Rangely Area 
Chamber of Commerce to the provisions of S. 11, the anti-good-faith bill. 
RANGELY AREA CHAMBER OF COMMERCE. 


TacoMA, WASH., April 28, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 

Dear Str: For several years, I have been somewhat concerned over the 
contents and intent of S. 11 which bill, I understand, is now to undergo hear- 
ings. 

Based on my 20 years’ experiences in business and industry (7 years in Gov- 
ernment procurement, 5 years as a trade association consultant, and 8 years in 
private industry), I believe quite strongly that S. 11 as written would eventually 
destroy the so-called good-faith defense to price discrimination proceedings as 
may be brought under the Robinson-Patman Act. 

Although I understand the intent of this bill is to curtail competitive forces 
reportedly facing many smaller retailers and wholesalers, it is quite apparent 
that this bill, if enacted, will tend to stifle price competition between sellers 
and manufacturers whether they may be small or big business. In my opinion, 
this would be especially true where industries are conducting business in many 
regions of our United States and where such business or industry must be 
in a position to meet in good faith lower prices which might be offered to 
customers by the competition. 

I know you will give every consideration to this important matter. 

Very truly yours, 
MaArsHALL T. RAMsTAD. 


KANSAS City, Mo., March 31, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 
Dear SENATOR KEFAUVER: I am of the opinion that bill S. 11, if passed, would 
have a very bad effect on business generally. For the past 40 years I have been 
in the dress manufacturing business in Kansas City and built up a sizable busi- 
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ness in a highly competitive field. I have always found that completely open 
competition is a healthy thing for business. 

If the railroads had not been so overregulated by laws and had been free to 
meet the competition of newer methods, such as planes, trucks, etc., they would 
not be in such a bad situation today. I feel the deterioration of our railroads 
has been a bad thing for the country and could certainly be disastrous in the 
event of a war. 

Sincerely, 


Mrs. JAMES A. REED. 


RELIABLE Darry, INc., 
South Bend, Ind., April 13, 1959. 
Senator ESTES KEFAUVER, 
Chairman of the Subcommittee, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR KEFAUVER: I urge you to support the equality-of-opportunity 
pill, Senate bill 11, as we independent dairies must have it to survive. 
Respectfully, 


FRANK PALMER, Jr. 


NEw York, N.Y., March 30, 1959. 
Re your March 24 letter. 
Senator Estes KEFAUVER, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


DeAR SENATOR KEFAUVER: I surely appreciate your invitation to file a state- 
ment for the record of your hearings on §S. 11. 
Although a copy has been sent to you in care of the committee, there is at- 
tached another copy . . . to be certain it reaches you in reply. 
Sincerely and respectfully, 


GEORGE A. RENARD. 


STATEMENT OF GEORGE A. RENARD SUBMITTED FOR THE RECORD OF THE ANTITRUST 
AND MONOPOLY SUBCOMMITTEE OF THE SENATE JUDICIARY COMMITTEE 


My name is George A. Renard. I reside in New York City and am associate 
editor for purchasing economics with the Journal of Commerce in New York. 
From 1928 to 1957 I was executive secretary-treasurer of the National Associa- 
tion of Purchasing Agents, a professional membership organization of over 
16,000 purchasing agents from all of the States, all types of industry, and from 
both large and small companies. I have served in some capacity related to pur- 
chasing matters with a number of governmental agencies, including the National 
Recovery Administration, the National Defense Advisory Council, the Office of 
Price Administration, the Office of Production Management, and the War Pro- 
duction Board. During 1948 I was a member of the Advisory Committee to the 
Task Force on Federal Supply of the first Hoover Commission and in 1954 served 
asa member of both the Procurement Task Force and the Surplus Property Task 
Force of the second Hoover Commission. I have served as a member of the U.S. 
Navy Advisory Committee on Procurement and as a consultant to the U.S. Muni- 
tions Board, General Services Administration, and Office of Defense Mobilization 
on stockpiling materials. 

Iam appearing today solely as an individual and not as a representative of 
either my present or any past employer, nor, of course, of any of the governmental 
agencies with which I have been connected. I have referred, however, to my 
long association and variety of experience with purchasing problems and pur- 
chasing executives because I want to discuss Senate bill 11 from the standpoint 
of the effect on the purchasing or buying side of business. In many ways I be- 
lieve that it is in this area that the bill, should it become law, will have its most 
severe impact upon business and ultimately upon the consumer. 

As I stated in my letter to the chairman in which I asked to appear, your 
subcommittee has heard a great deal of testimony during past hearings on S. 11 
from men engaged in the sales or marketing side of business who may beleive 
that nothing happens until the sale is made. Relatively little has been said 
about the bill from the purchasing point of view, which is that, ordinarily, a 
lot of buying is done both before and after a product reaches the point of sale. 
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When the bill is viewed from the purchaser’s standpoint, the fundamentg) 
objection to it is magnified because, in my opinion, 8S. 11 will have a tendency 
to place limitations on the opportunity to buy and, therefore, will raise the 
prices of the commodities purchased by manufacturers, wholesalers, or retailers 
and ultimately force higher costs upon the consuming public. 

Let me start by describing the function of purchasing and, perhaps, calling it 
supply management would help. This function remains the same whether the 
man who performs it is the head of a large corporation purchasing department 
or is an executive or owner of a smaller company who performs other fune. 
tions as well. The function of a purchasing agent is to obtain the best available 
values for the requirements of his company. In effect, the retailer is a. purchas. 
ing agent for the community with a similar responsibility. So is the housewife 
for the home. As the management representative of the interests of the corporate 
consumer, the purchasing agent must buy at the lowest obtainable prices com- 
mensurate with quality and dependability of service. To perform this vita] 
function for a company, the purchasing agent must have wide knowledge of 
markets, suppliers, his own company’s manufacturing methods and needs, and 
the nature, availability, and value of the products which he purchases. To 
perform his function adequately, he must have a wide range of skills and 
abilities. 

The importance of the purchasing function as a profit center can be seen 
from a simple example. Assume that a company has a rate of net profit equal 
to 5 percent of its total sales. If, through competent buying, the company can 
achieve a $10,000 reduction in cost, it is the profit equivalent of an increase 
of close to a quarter million dollars in sales. In view of this, it is not surprising 
that in many companies the purchasing agent operates in top management circles 
or the function is the responsibility of an official or top executive. 

Intelligent purchasing is important to business of all sizes, but it is partien- 
larly important to smaller businesses. An interruption in supply can be very 
serious to a large company which has a highly diversified product line and 
decentralized manufacturing operations. It can be close to fatal, however, for 
a smaller company which specializes in a single product and whose manufactur- 
ing is concentrated in one plant. As a cost-control center the importance of 
purchasing is obvious and, while an unduly costly purchase of a particular 
product or raw material can be unfortunate for a large company, it can spell 
eatastrophe for a small, competitive business where the product purchased 
may represent the largest component of the company’s production costs. 

So much for the importance of the purchasing function to business. Now, 
I want to discuss some of the ways in which this function is performed to 
realize the greatest benefits for the purchaser. The purchasing agent, of 
course, is a buyer. He interviews salesmen; he examines their products or has 
them analyzed; he surveys his own company’s present and future needs; he 
investigates the reputation for dependability of soliciting suppliers; and ulti- 
mately he places his company’s order or orders. In many cases he goes far 
beyond these procedures. For example, he may recommend modifications in his 
own company’s requirements to take advantage of less expensive materials. 
He works with the engineering and operating departments to prepare speci- 
fications for products to be purchased that he knows will enable him to acquire 
equal or better functional values at lower costs. He performs many similar 
duties which go far beyond placing of orders. 

Every business must have dependable sources for supplies and dependable 
customers for sales. Both suppliers and customers should be multiple, to avoid 
becoming too dependent or independent. The price of the supplier is, at the same 
time, the cost to the buyer. The producers in one area must widen their markets 
as far as possible to expand sales; similarly, the buyers in the same area should 
have available to them all possible sources to obtain the best values in purchases. 

Perhaps one of the least understood but most important functions of a good 
purchasing agent is to develop competition between qualified sources of supply. 
Par for his search and research is the best product from the best supplier at 
the best overall cost through its useful life. It is his responsibility, by ethical 
means, to encourage suppliers to cooperate in that search for the best value by 
bidding against each other and selling to his company at the lowest reasonable 
price. 

In that companionate but competitive relationship, the supplier who loses an 
order or finds that his customer is giving him less of his business does not need 
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to have the reason spelled out. He knows that he is facing tough competition 
and he adjusts his prices and/or services accordingly. 

A purchasing executive, therefore, must operate logically with an open-door 
policy. Consequently, he will encourage suppliers who have not previously sold 
in his area by inviting quotations. In many cases he will approach companies 
whose facilities seem suitable for the manufacture of a product needed by his 
company. He will attempt to persuade such companies to enter the manufac- 
ture of the product which he needs, even though he may already have a satis- 
factory supplier. Multiple sources are also the best insurance against failure 
to procure an essential requirement. In many cases, purchasing agents have 
encouraged the growth of local businesses, knowing that such local businesses 
can, through lower transportation or other costs, serve his company at lower 
prices, and knowing also that more distant suppliers must then pare costs and 
reduce prices to compete. 

The purchasing agent fosters competition between suppliers for selfish rea- 
sons. He knows that without competition his company is at the mercy of those 
from whom it must buy. But, however selfish his motivation, his function in 
this respect is of tremendous benefit to our economy and to the American peo- 
ple. By encouraging competition, the purchasing agent cuts costs for his com- 
pany, enabling reductions or preventing increases in the prices of the products 
which his company sells. The cumulative effect of this constant search for bet- 
ter materials at lower prices by those who do most of the Nation’s business buy- 
ing means a higher standard of living for all of us. 

From that background, it can be seen that the whole procedure of buying 
jg anchored on discrimination. The practical results secured from value analysis 
and standardization come through discrimination. We must discriminate in 
what product to purchase, from whom to buy it, and in the price we are willing 
to pay. In doing so, we are bound to injure competitors, if failing to give them 
orders is considered to be an injury. 

We know that kind of discrimination by buyers breeds competition between 
sellers, which is the objective of our antitrust laws. We believe that legisla- 
tion which would make such discrimination illegal should carefully avoid any 
unwarranted infringement on our freedom to buy and to develop competitive 
sources which will increase the mileage of the dollars we spend. Consequently, 
the price-discrimination legislation which has required 20 years for interpreta- 
tion by the Federal Trade Commission and the courts has been confusing and 
disturbing. We were admonished by the law to let the buyer beware of induc- 
ing an illegal discriminatory price. We were told by some suppliers that any 
price reduction might be illegal. 

The Federal Trade Commission seemed to tell us, at one time, that any absorp- 
tion of freight by a supplier to reach a competitive market was an illegal price 
discrimination. We know that, in practice, the elimination of freight absorp- 
tion may leave the buyer an orphan, with no supply protection or price com- 
petition from distantly located dependable sources. 

The confusion over the price-discrimination prohibitions was, at long last, 
largely cleared for us by Supreme Court decisions. Freely interpreted, we were 
told in one case that the let-the-buyer-beware provision means beware of inducing 
or accepting a price which is known to be prohibited because it is discriminatory. 

Then, in a 1956 decision, more of the unknown was charted for us, by: 

“The heart of our national economic policy long has been faith in the value 
of competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
Patman Act, ‘Congress was dealing with competition, which it sought to protect, 
and monopoly, which it sought to prevent.’ 

“We need not now reconcile, in its entirety, the economic theory which under- 
lies the Robinson-Patman Act with that of the Sherman and Clayton Acts. It 
is enough to say that Congress did not seek by the Robinson-Patman Act either 
to abolish competition or so radically to curtail it that a seller would have no sub- 
stantial right of self-defense against a price raid by a competitor.” 

More recently, the Federal Trade Commission also has been helpful in improv- 
ing the visibility for our negotiations. About a year ago, its Chairman publicly 
stated : 

“The law now seems settled that agreements to fix prices are unlawful. No 
showing of competitive abuses or evils which the price-fixing plan is designed to 
remove may be set up as a defense.” 

I think it should be clear why I, with over 30 years’ experience in the purchas- 
ing field, oppose Senate bill 11. In my opinion, Senate bill 11 would be a staggering 
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blow to the purchasing profession. By the same token, it would deprive the 
American public of the benefits which flow from a competitive business system, 

My opposition to this proposed legislation is neither sudden nor sponsored, ] 
have called the attention of purchasing agents to the problem created by this 
bill in articles and speeches for some time. For example, in my address before 
the 43d Annual International Convention of the National Association of Pur. 
chasing Agents in May 1958, I said: 

“Purchasing agents should support the efforts to keep ‘the good faith meeting 
of a competitor’s prices an absolute right, and a complete defense to a charge of 
violation of the price discrimination provisions of the Robinson-Patman Act’ 

“The general support of those principles that is being given by management ig 
one more evidence of the importance of purchasing profits and purchasing eco. 
nomies * * * to the producer and distributor, as well as to the consumer,” 

Senate bill 11 would, in my opinion, abolish the good-faith meeting of a com. 
petitor’s prices and would help to bolster a system of rigid and inflexible prices, 
It would put us back on the tightrope of interpretations regarding the absorp- 
tion of freight to compete. In this connection, it is confusing to find members 
of this subcommittee, which has so vigorously investigated the subject of ad- 
ministered prices, supporting a bill the results of which would be so inconsistent 
with the principles of practical competition. In my column in the February 17, 
1958, issue of the Journal of Commerce, I said of the Supreme Court and Federal 
Trade Commission comments referred to here: 

“These assurances seem to give purchasing executives all the elbowroom de. 
sired in their search for competitive values. They do not favor any vicious fang. 
and-claw competition and are just as allergic to the powder-puff type; so, will 
settle gladly for this middle road. We hope that the Congress feels the same.” 

I do not rely solely on my own evaluation of Senate bill 11 for the belief that 
it is bad. Although I have practiced law, I left that profession many years ago 
to enter business. I retain, however, a high respect for the legal ability repre 
sented in the American Bar Association and other leading bar associations 
throughout the country. When I find that these associations have appeared 
before this committee in the past to condemn this bill and its effect, and to 
point out that meeting competition, as we know it, would be abolished, my own 
views are fully confirmed. 

Edward R. Johnston, speaking on behalf of the American Bar Association, 
told this subcommittee in 1957 that the good-faith defense would no longer exist 
under 8.11. Mr. Johnston said: 

“To deny the seller the right to protect his business against competitive price 
attack by meeting in good faith the equally low price of his competitors is in it- 
self to lessen competiton and to stultify the whole competitive process. It is 
no answer to say that the seller can, if he wants to, meet a particular competi- 
tive situation by reducing his price to all buyers within the competitive area. 

“To follow the practice of reducing all prices to the level of the lowest com- 
petitor’s price would ultimately be ruinous to all but the very strong, low-cost 
producers and bring about the very evil which the antitrust laws were created 
to combat. Most producers would, if faced with the alternative of meeting a 
competitive situation or lowering prices to the entire field—that is, the entire 
field within the competitive area—wisely withdraw from the competitive situa- 
tion, thus reducing the number of potential sellers to the ultimate injury of 
buyers and the consuming public.” 

As a lawyer, I accept fully Mr. Johnston’s construction of the legal effect of 
this bill. As a purchasing agent, I know how right he is when he states that a 
reduction in the number of potential sellers will be “to the ultimate injury of 
buyers and to the consuming public.” 

Able economists, and in my opinion we have some of the best on the Journal 
of Commerce, agree generally with my appraisal of the probable effects of S. 11 
in slowing and softening competition. 

For all of the reasons cited, T respectfully request consideration be given to 
the viewpoint of the purchasing agent before making a decision which would 
limit his opportunity to buy. 


AMEND CLAYTON ACT 
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CINCINNATI, OnI0, April 21, 1959. 
Senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C.: 


According to my understanding of Senate bill No. 11, it seems to me that it 
favors the very large companies against small ones. 
It would be extremely hard on our company if the law should prevent us from 
meeting price quotations made by other companies. 
Under the circumstances, I am opposed to Senate bill No. 11 and I hope that 
you will vote against this bill. 
GILBERT B. RICHARDS. 


RICHMOND GUANO Co. 
Richmond, Va., March 10, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR KEFAUVER: It is our understanding that the Antitrust and 
Monopoly Subcommittee of the Senate Judiciary Committee has tentatively 
scheduled hearings on Senate bill 11 beginning on March 17, 1959. 

As our company feels that the effects of Senate bill 11 could be harmful to 
it, we wish to express our strong opposition to the bill. 

Our company would be classified as a small business. Our only factory is 
located at Richmond, Va., and our brands of fertilizers are shipped into most of 
Virginia and a part of North Carolina. 

In our distribution area, we compete with more than 30 different fertilizer 
manufacturers, several of whom are far larger than our company and whose 
factories are located from Maryland to South Carolina. While some of these 
competitors have only one factory shipping into a portion of our distribution 
area, others will ship from as many as six different factories, in competition 
with us. 

In many years, after the spring fertilizer movement gets under way, we will 
find some of our competitors have lower prices than ours on some grades of 
fertilizer in a few of the counties in which we operate. If we meet this compe- 
tition, we can hold the business of our customers in the local area for future 
years. If we do not meet it, we will probably lose our outlets in these counties. 
If we put such lower prices in the rest of our distribution area, we would face 
a substantial financial loss that our company could not afford. 

It is our understanding of Senate bill 11 (pending judicial interpretation) that 
we would probably have to reduce our prices over our entire distribution area 
if we reduced them in a few counties to meet competition. If we would give 
up to our competitors our business in the limited area, our fixed costs per ton of 
fertilizer manufactured would be increased for all of our business. 

Because of the highly competitive nature of the fertilizer industry, we believe 
that the future of our company would be jeopardized if we cannot restrict our 
meeting of lower prices by our competitors to the local area immediately in- 
volved. 

We respectfully request that this letter of opposition to Senate bill 11 be 
made a part of the official record of the hearings. 

Very truly yours, 
L. DuDLEY GEORGE, 
Vice President. 


Kansas Crry, Mo., March 24, 1959. 
Hon. JAMES O. EASTLAND, 
Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


Dear Mr. SENATOR: I urge you to protest passage of the Kefauver-Patman 
bill S. 11. 
Should this bill become law, it could vitally affect the performance of busi- 
ness in an orderly, fair, and equitable manner. 
Respectfully yours, 
J. M. RopertTson. 
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ROLLER BEARING CO. OF AMERICA, 
West Trenton, N.J., March 6, 1959, 
Hon. Estes KEFAvuvER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
Senate Office Building, 
Washington, D.C. 

Dear SENATOR KeEFAUVER: I would like to express my opposition to Senate 
bill 11, which is obviously designed to make human nature more worthy than 
it is. 

If it were possible to avoid black markets during wartime, to enforce prohibi- 
tion, or to inhibit the laws of supply and demand, there might be some hope of 
making S. 11 a logical law. 

It is, further, extremely difficulty to understand how such a law is always 
going to work against the unjust person. It would seem that the law would 
be unjust with about the same frequency as it might be just, as it presumes that 
a person meeting a competitive price is, of necessity, wrong. 

It is hoped that a little study of this law will reveal how impractical it is ang 
how impossible it is of enforcement. 

Very respectfully yours, 
RAYMOND EB. TRAINER, President. 


CoLtuMBIA, TENN., March 17, 1959, 
Hon. Estes KEFAvuver, 
Senate Office Building, Washington, D.C. 


Deak SENATOR KEFAUVER: It has come to my attention that you have introduced 
a bill to the Senate and have, through Representative Patman, of Texas, caused 
a bill to enter the House that will seriously hamper small business. This, of 
course, is bill S. 11 This hampers all business, but particularly small local 
concerns for the following reasons: 

1. Jt will eliminate true competition.—Any business has to be in a position to 
be able to legally meet competition’s prices in good faith, of course. Not having 
this legal ability to hold on to business and customers until a new process or 
package or supply problem is worked out will undoubtedly bankrupt many small 
men, so there is a built-in monopoly-building system in your bill. 

2. It will hamper industrial development.—All gains in commerce and industry 
are made through the necessity of offering the best product or service. If a 
company does not stay abreast of new developments, cheaper production methods, 
etc., it soon is bypassed and goes under. This is the firm basis of the U.S. in- 
dustrial greatness—free competition—a better product for less cost to the con- 
sumer. Your bill will stop all this because you will force all but one supplier out 
of each locality, and then the single remaining firm will have no competition, 
thus no need to progress. 

3 It violates a man’s constitutional rights.—It has long been a truth in our 
land that a man’s destiny is his own—to succeed or fail on his own ability and 
willingness to work. These past 25 years have seen more and more moves and 
legislation to restrict and control to the point that we have a socialistic govern- 
ment now. We are weak because of this trend. Your bill will make us weaker. 

I urge you to reevaluate your bill through the eyes of a man trying to serve 
the Nation as a whole and Tennessee in particular. If you do this, there is no 
doubt in my mind that you will withdraw bill S. 11 and have Representative 
Patman withdraw bill H.R. 11. 

After reading this thoroughly, I find that I have taken you to task quite 
heavily. Under the assumption that you are interested in what the people of 
Tennessee think, I further would like to see some real action; not political 
hacking, but real honest effort on your part to accomplish the following: 

(a) Reduction of farm subsidies. 

(b) Reduction of railroad and airline subsidies. 

(c) Reduction of waste in Government. 

(d@) Reduction of socialistic giveaways in some of our unemployment benefits. 

(e) An honest attempt to reduce Government spending in all phases of the 
operation. 
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I hope you recognize the urgency and need for good government today. 
Frankly, I am disappointed in Tennessee’s present representation in our Fed- 
eral Government. A few efforts on your part for the good of the Nation and the 
State of Tennessee would be greatly appreciated. 

Very truly yours, 


J. P. RocEers. 


STATEMENT OF Roor DRAINAGE MANUFACTURERS INSTITUTE, BY S. M. VAN Krek, 
_~ MANAGING DIREctTor, OPppostne S. 11 AND Favorine §S., 138 


The members of the Roof Drainage Manufacturers Institute, on whose be- 
half the institute submits this statement opposing the amendments to the Robin- 
gon-Patman Act contained in S. 11 and favoring the amendments to the act con- 
tained in S. 138, are: 

Alabama Metal Lath Co., Birmingham, Ala. 

Ceco Steel Products Corp., Chicago, Il. 

Cincinnati Sheet Metal & Roofing Co., Cincinnati, Ohio. 
Inland Steel Products Co., Milwaukee, Wis. 

National Elbow & Fitting Corp., Long Island City, N.Y. 
New Delphos Manufacturing Co., Delphos, Ohio. 
Benjamin P. Obdyke, Inc., Philadelphia, Pa. 

Quaker States Metal Co., Lancaster, Pa. 

Reeves Steel & Manufacturing Co., Dover, Ohio. 
Republic Steel Corp.. Berger Division, Canton, Ohio. 
Superior Metal Fabricating Co., Niles, Ohio. 

Tanner & Cc., Indianapolis, Ind. 

Wheeling Corrugating Co., Wheeling, W. Va. 
Dura-Vent Corp., Redwood City, Calif. 

William Wallace Co., Belmont, Calif. 

Each of our member companies individually is concerned about this legisla- 
tion, but, in the interest of conserving the committee’s time, their position is 
consolidated into this single statement. 

Roof drainage products are used to provide means to accumulate rainwater 
from roofs and to carry the accumulated rain away from the sides of the struc- 
ture in order to avoid staining the sidewalls and undermining the foundation. 
These products are sold by thousands of lumberyards, harwarde stores, sheet 
metal dealers, farm cooperatives, and building material dealers located in cities, 
towns, and villages throughout the United States. 

Our member manufacturers are deeply concerned over the potential effect of 
the amendment proposed by S. 11 since, in their opinion, it would hamper, and 
possibly destroy, their ability to compete as individual companies on a fair and 
equal basis. 

The provision of the Robinson-Patman Act that permits a manufacturer to 
lower his price to meet, in good faith, the lower price of a competitor is an 
essential factor in achieving the chief purpose of the Robinson-Patman Act, 
which is to foster and encourage active competition on a basis of equal oppor- 
tunity. Should the act be amended, as proposed in §S. 11, so that a lower com- 
petitive price could not be met in good faith if the effect would be to substan- 
tially lessen competition, then, in the opinion of our members, the good-faith 
provision will have been greatly weakened if not entirely eliminated. As this 
good-faith provision is weakened, competition is also weakened. 

When products are substantially similar in function, quality, and apperance, 
no manufacturer can expect to obtain a higher price than his competitors. If 
a competitive price is not offered, sales will be lost. It is for this reason that the 
right to meet, in good faith, the lower price of a competitor is essential to com- 
petition. There is no effective competition without competition in price; the 
manufacturer with the lower price will always get the order. 

The proposed amendment would place the manufacturer in a painful dilemma. 
If he elects to be competitive and to meet lower competitive prices, he faces 
the possibility of legal action against him by both the Federal Government and 
private litigants seeking treble damages. Should he fail to meet lower competi- 
tive prices, he will lose business and, in fact, cease to compete. To impose upon 
businessmen faced with competitive problems the burden of determining in ad- 
vance whether 2 lower price to meet a competitive situation will, in the future, 
have the effect of substantially lessening competition in any line of commerce 
and in any section of the country is to require of them a decision which they 
are not qualified to make. Business management problems will be taken out 
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of the hands of salesmen and put into the hands of lawyers. The consequences of 
a wrong decision are potentially so severe that the businessman will prob. 
ably avoid meeting lower competitive prices wherever possible. This can only 
result in a stifling of competition and the undermining of the central purpose of 
the antitrust laws, which is to promote competition. 

Although it will probably serve no useful purpose to elaborate our ideas at 
length, we feel it will be useful to have you know at this time that the manufac- 
turers in the roof drainage industry believe that the adoption of S.11 would 
have serious detrimental effects on competition in their industry. Our members 
want their freedom to compete preserved in order that their industry may 
remain vigorous and highly competitive. 

On the other hand, our members favor the adoption of S.138, since they 
believe that it confirms the right of a seller, acting independently, to sell at 
either delivered prices or to absorb freight to meet the lower price of a com. 
petitor. Many customers wish to buy products on a delivered-price basis go 
that they can know the total laid-down costs, and we believe the right of sellers 
to meet this wish of their customers, absent concerted action, should be con- 
firmed beyond question. S. 138 will also clarify some of the doubtful meanings 
of the Robinson-Patman Act and will eliminate much needless uncertainty with 
which the businessman must presently contend. 


Roor DRAINAGE MANUFACTURERS INSTITUTE, 
Chicago, Il. 


Re Proposed legislation and good-faith price competition under the Robinsop- 
Patman Act (S.11, H.R. 11, S. 138). 
To All Members of RDMI: 
The attached material is self-explanatory and is being submitted for your 
information. 
S. M. VAN Kirk, 
Managing Director. 


MAcLEISH, Spray, Prick & UNDERWOOD LAW OFFICES, 
Chicago, March 14, 1959. 
Re §. 11. 

DEAR Mr. VAN Kirk: §.11, the bill sponsored by Senator Kefauver, the 
effect of which would be substantially to eliminate the good-faith defense to a 
price-discrimination charge under the Robinson-Patman Act, has been reintro- 
duced in the current session of Congress. 

A bill which has the opposite effect, known as 8.188, has been introduced by 
Senator Capehart, of Indiana. This bill would write into law the absolute 
character of the good-faith defense established by the Supreme Court decision 
in the Standard Oil of Indiana case. 

Senator Kefauver recently announced that his subcommittee would commence 
hearings on S. 11 and §.138 on March17. You will recall that extensive hearings 
were held last year by Senator Kefauver’s subcommittee on a similar bill with 
the same number, 8.11. The Roof Drainage Manufacturers Institute was inter- 
ested and alerted its members to the situation. 

The information we have received indicates that Senator Kefauver is circu- 
lating the report that there isn’t much opposition this year to 8.11. Senator 
Everett Dirksen, of Illinois, we understand is trying to keep track of the opposi- 
tion to 8.11 as a check against Senator Kefauver’s claims. 

We anticipate hearings will continue for some time after the 17th and prob- 
ably additional time will be allowed to submit statements for the record. The 
committee and other Senators will be guided to a large extent not only by the 
arguments against the bill but also by how many industries and businesses indi- 
cate that, in their opinion, S. 11 would adversely affect their ability to compete. 
Of course, action should now be taken as promptly as possible. 

If you would like to have us prepare a statement, please let us know. You 
also might like to alert and advise your members that now is the time to make 
their position known. Those who are against S. 11 would normally be for S. 188. 
A letter or telegram to any member of the Senate Judiciary Committee or to 
Senator Kefauver, chairman of the subcommittee, would be helpful. It would 
also be advisable to send a copy of the telegram or the letter to Senator Dirksen. 


Yours very truly, 


(Signed) THappeus S. SNELL. 
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AMEND CLAYTON ACT 755. 


MEMORANDUM—PRoOPOSED LEGISLATION AND Goop-FarrH PRIcE COMPETITION 
UNDER THE RospINnsoON-PaTMAN Acr (8S. 11, H.R. 11, S. 138) 


The basic question involved is the right of a businessman to meet in good faith 
the lawful lower price of a competitor. S. 11, sponsored by Senator Kefauver, 
and H.R. 11, the House companion bill, would substantially restrict that right. 
S, 1388 would preserve it. 

Section 2 of the Clayton Act, as amended in 1936 by the Robinson-Patman Act, 
contains a provision that a price difference or differential is not unlawful if made 
in good faith to meet an equally low price or to meet the services or facilities 
lawfully offered or furnished by a competitor. In 1951, the U.S. Supreme Court 
held that meeting a competitor’s lawful lower price in good faith was a complete 
defense to a prosecution under the Clayton Act as amended by the Robinson- 
Patman Act (Standard Oil Company (Ind.) v. Federal Trade Commission, 340 
U.S. 231). 

The purpose of these proposed amendments to the Robinson-Patman Act, or 
at least the inevitable effect, is to eliminate, for all practical purposes, the good- 
faith defense established under this decision. This would be accomplished by 
providing that the good-faith defense is not available where “the evidence affirm- 
atively shows that the effect of the discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce in any section 
of the country.” Thus, while giving the appearance of retaining the good-faith 
defense, the inevitable effect would be to place upon the defendant the burden 
of deciding, before he lowers his price to meet a competitive situation, whether 
the effect thereof based on the evidence may be substantially to lessen competi- 
tion in any line of commerce in any section of the country. While the concept 
of substantially lessening competition is a standard of sorts, it is not the type 
of a standard which can be readily applied and clearly understood in everyday 
business situations. Even a lawyer experienced in this field would have a diffi- 
cult time determining whether, in a particular situation, the future effect of a 
lowered price would be substantially to lessen competition somewhere. A busi- 
nessman would be faced with an almost impossible problem attempting to decide 
these questions himself. The consequence would be that reliance by a seller 
on this provision in order to avoid the danger of prosecution and triple damages 
prescribed for proven violations of the act becomes so perilous as to be of no 
practical utility in most cases. A businessman could scarcely risk lowering his 
price to meet competition except equally to all customers. 

This legislation, in our opinion, is harmful to a seller engaged in interstate 
commerce, and it is doubtful whether there would be any substantial benefit in 
any segment of the economy. However, even if there is some ultimate benetit 
to Some group (as the retail druggists and some other retailers seem to think 
there might be), it would require years of litigation before there could be any 
real hope that this proposal would be generally understood and uniformly applied. 

Despite the fact that the administration and the Department of Justice, to- 
gether with the American Bar Association and other bar association groups, 
have consistently opposed this type of legislation, a similar measure passed the 
House of Representatives in 1956 by 393 to 3. It was only by the narrowest of 
margins that the measure was defeated when the Senate refused to consider an 
omnibus antitrust bill including this amendment almost in the closing hours 
of Congress. 

In the 85th Congress, extensive hearings were held by a subcommittee headed 
by Senator Kefauver. Opposition was voiced by many groups representing 
manufacturers, wholesalers, retailers, the administration, including the Depart- 
ment of Justice, the legal profession, and farmers. Various arguments were 
offered which included contentions that true competition would be restricted, 
the smaller firm would be less able to compete with larger firms, price schedules 
would become rigid, and a false competitive situation would develop which could 
not be accurately anticipated in advance or easily understood by businessmen in 
meeting day-to-day problems. 

Only after limiting the bill to food, drugs, and cosmetics last year did the 
Senate Judiciary Committee vote S. 11 out. The Senate refused to consider it 
and the bill died with the adjournment of Congress. The opposition hoped that 
would be the end of the effort. 

However, Senator Kefauver promptly reintroduced substantially the same bill 
without the food, drug, and cosmetics limitation and has just recently announced 
that hearings will commence on March 17. 
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S. 138, introduced by Senator Capehart, of Indiana, would write into law the 
absolute character of the good-faith defense established by the Supreme Court 
in the “Detroit” Standard Oil (Indiana) case. Adoption of this bill would 
close the argument on a basis favorable to the businessman. 


SENATE JUDICIARY COMMITTEE 
Address: Senate Office Building, Washington, D.C. 


Democrats: 
James O. Eastland (Mississippi), chairman. 
Estes Kefauver (Tennessee). 
Olin D. Johnston (South Carolina). 
Thomas C. Hennings, Jr. (Missouri). 
John L. McClellan (Arkansas). 
Joseph C. O’Mahoney (Wyoming). 
Sam J. Ervin, Jr. (North Carolina). 
John A. Carroll (Colorado). 
Thomas J. Dodd (Connecticut). 
Philip A. Hart (Michigan). 
Republicans: 
Alexander Wiley (Wisconsin). 
William Langer (North Dakota). 
Everett McK. Dirksen (Illinois). 
Roman L. Hruska (Nebraska). 
Kenneth B. Keating (New York). 


MARCH 12, 1959. 
Re Kefauver-Patman bill, S. 11 and H.R. 11. 
Hon. Estes KEFAUvVER, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR KEFAUVER: S. 11, a bill to amend the Clayton Act as amended 
by the Robinson-Patman Act with reference to equality of opportunity, has been 
earefully studied. The declaration of purpose and policy as stated in S. 11 is 
certainly in agreement with my thinking. The strength and greatness of our 
economic system stems from equality of opportunity to all persons or organiza- 
tions to compete with any other person or organization. 

The Robinson-Patman Act contains a provision whereby a seller may have 
price differences in the same or different communities made in good faith to 
meet competition. To remove this defense would in many cases lessen competi- 
tion, which would result in higher prices and higher costs of doing business, 
Price inflexibility in many cases would restrict a purchaser to only one source 
of supply. This is extremely undesirable from a buyer’s viewpoint. It appears 
that 8S. 11 removes the defense of discrimination in price to meet competition in 
good faith by leaving the effect of flexible prices to judicial interpretation. 
There seems to be a tendency on the part of our Government to protect com- 
petitors rather than competition. 

As long as sellers have the right to select their own customers and to change 
their prices as often as they wish—and I firmly believe they should have—legis- 
lation which enforces uniform prices to all buyers will in general restrict com- 
petition and allow prices to seek a higher level. I feel S. 11 would be harmful 
to our economic system and should be opposed by the Senators and Representa- 
tives from Utah should it come to a vote on the floor of our Congress. Will you 
please consider my viewpoint and put me on record as opposing this proposed 
legislation? 

Respectfully yours, 


w C. B. Rosstrer. 
Rotary LirFt Co., 
DIvIsIon oF Dover Corp., 
Memphis, Tenn., March 16, 1959. 


Re Senate bill S. 11. 
Hon. Estes KEFravuver, 
Senate Office Building, Washington, D.C. 


Dear Senator Keravver: The very foundation of our freedom rests on the 
premise and constitutional guarantee that— 
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(1) A man shall have a fair trial in a duly authorized court of law. 

(2) He is innocent until proven guilty. 

(3) The burden of proof is on the State. 

(4) The accused himself cannot be compelled to disclose incriminating 
evidence. 

The proposed bill S. 11 will place the burden of proof on the accused and 
give appointed officers of the Justice Department much of the power of the 
courts. 

I am as much opposed to monopolies and unfair trade practices as are the 
authors of this bill. I am also opposed to murder, assault, and armed robbery, 
and I’m sure there are many times when the peace officers could successfully 
pring about a conviction of a guilty person if there were no restrictions on 
their methods, but it is these same restrictions that make the difference between 
the freedom and dignity of the individual which we so cherish in this country 
and the harassments, fear, and subservience found in dictator countries where 
the officers have such powers and where the concept of “innocent until proven 
guilty” is not observed. 

Perhaps the present officers in the Justice Department would not abuse this 
power, but who knows what their successors would do or how overzealous sub- 
ordinates in the Department might exercise such power. 

I urge you not to undermine a basic principle in our free society. 

Sincerely, 
O. E. Catuey, Secretary. 


RYAN Bros. TRANSFER, 
Hibbing, Minn., March 24, 1959. 
Senator Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, Senate Office Build- 
ing, Washington, D.C. 


HonoraB_eE Sir: Your bill 8S. 11 may have been designed to help the small 
businessmen in our Nation, but I for one must take exception to this premicee. 
We are in a business which operates in a highly competitive market. We 
deal exclusively with manufacturers who ship into a freight-absorbed market. 
We sell in a retail trade area, and the nearest producer-competitor deals on a 
direct basis, which would eliminate our services. 
I am sure that these conditions exist in almost every field in the retail world 
and are not peculiar to this area alone. 
Please make this letter part of the official record of the subcommittee 
hearing. 
Sincerely yours, 
THOMAS G. RYAN, 
Ryan Bros.. 
Dealers in Ammonium Nitrate. 


SAMUEL CABOT, INC., 
Boston, Mass., March 24, 1959. 
Referring to bill S. 11. 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY OF THE SENATE JupICIARY Com- 
MITTEE, 
Washington, D.C. 

GENTLEMEN : In our opinion, this bill puts an added burden on small business 
in competition with big business. 

1. If big business wishes to start a price war in order to eliminate small busi- 
ness, this law if enacted makes it all the easier for them to do so. 

2. Big business with company-owned stores is given a great advantage over 
small business who must depend on independent distributors. 

3. The limitation imposed on independent small business by the punishing fines 
and restrictions in their relations with distributors may well deter them from 
going into and staying in business. 

Yours very truly, 
SAMUEL Canot, President. 
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Baltimore, Md., March 25, 1959, 
Hon. JAMES O. EASTLAND, 
U.S. Senate, Washington, D.C. 


Sm: It is my understanding that passage of the Kefauver-Patman bill §. 11 
would, in effect, prohibit the meeting of a lower price on merchandise by a com- 
petitor unless the same price was made available to all customers. 

This could vitally affect my future sales program and certainly could prevent 
my doing business in an orderly manner. 

My belief is that passage of the Kefauver-Patman bill will not serve the 
majority, and for that reason I urge you strongly to vote against bill 8. 11. 

Very truly yours, 
Jos. J. SANDA, 


SCHENECTADY CHAMBER OF COMMERCE, 
Schenectady, N.Y., April 3, 1959. 
Senator Esres KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly of the Senate Committee 
on the Judiciary, Senate Office Building, Washington, D.C. 


Deak SENATOR Kerauver: The National Affairs Committee of the Schenectady 
Chamber of Commerce, which has representatives from both large and small 
businesses in this immediate vicinity, has been studying the legislation under 
the designations 8S. 11 proposed by your committee. 

It is difficult to see why the proponents of H.R. 11 and S. 11 are so insistent 
on weakening or destroying the meeting-competition defense. The meeting- 
competition defense in its present form has been interpreted by the courts and 
the Federal Trade Commission in a manner which prevents abuse and which is 
consistent with the objective of the antitrust laws to foster competition. Not 
only does the present Robinson-Patman Act adequately safeguard the public 
interest against discriminations motivated by the desire to gain an undue com- 
petitive advantage, but the Sherman Act and the Federal Trade Commission 
Act also condemn such activities. Finally, H.R. 11 and 8S. 11 will hurt rather 
than help competition and will further confuse an already difficult area of the 
law. Any weakening of the meeting-competition defense is undesirable and 
should be opposed. 

Although 8S. 11 has the ostensible purpose of helping small business compete 
more successfully with large businesses, it is apt to have just the opposite re- 
sult in actual practice, restricting the right to meet competition and hampering 
the growth opportunities of small businesses. 

This area, which now has excessive unemployment, is particularly conscious 
of anything obstructing industrial development, and wants to promote the 
ability to compete with other areas that are more centrally located. Clearly, 
8S. 11 and H.R. 11 is legislation which should be defeated. 

When similar bills were being considered in the last Congress, the Schenectady 
Chamber of Commerce voted with 90 percent of all the chambers in the country 
in recommending against this legislation. We know that this action was taken 
after careful consideration of their effect in each community. We believe this 
represents the combined judgment of merchants and industrials, both large and 
small, throughout the country. 

Sincerely, 
Leo Sprra, 
Chairman, National Affairs Committee. 


YonkKERS, N.Y., March 26, 1959. 
Hon. JAMES O. EASTLAND, 


U.S. Senate, Washington, D.C. 


Deak Senator EastLanp: I have been following with a good deal of interest 
bills 8S. 11 and H.R. 11, proposing amendments to the Robinson-Patman Act. 

2assage of these bills would, I believe, result in an unreasonable burden 
being placed on businessmen and in the restriction of normal, fair, competitive 
marketing. They would so curtail competition as, in effect, to abolish it. 

I hope that after careful examination of these bills you will oppose enact- 
ment of the one under consideration by the Senate. 

Yours very truly, 


A. E. SCHERM. 
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Provo, Urau, March 16, 1959. 
Senator Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C.: 
We are opposed to Senate bill 11 on basis it will injure free enterprise and 
pot good for American business. 
CHARLES D. SESSIONS. 


PREPARED STATEMENT OF W. L. HeErINnz, Cotumsta, 8.C., REPRESENTING THE SOUTH 
CAROLINA OIL JOBBERS ASSOCIATION, IN OPPOSITION TO 8S. 11 


Iam W. L. Heinz, secretary of the South Carolina Oil Jobbers Association and 
owner of a small oil jobbing business in Columbia, 8.C. I have been in the oil 
pusiness for 38 years, and secretary of the South Carolina Oil Jobbers Association 
for 16 years. To my knowledge, neither I nor the South Carolina Oil Jobbers As- 
sociation have ever yielded to pressure from the suppliers or the major oil com- 
panies in causing us to support or oppose any legislation. Our position concern- 
ing S. 11 was taken independently and is the result of study and deliberation. 

Due to the difficulty in understanding S. 11 and its implications, the South 
Carolina Oil Jobbers Association took no stand either for or against S. 11 until 
January 10, 1957. Our members were deeply concerned, as other small business 
groups were sponsoring this legislation. In spite of the difficulties, the members 
had given much study to the effect that S. 11 might have on their operations. 
At the annual meeting of the association on January 10, with advice from one 
of its members who is an experienced attorney and experienced in oil jobber 
operations, and after prolonged discussion, the members unanimously decided 
that the effects of S. 11 would be to eliminate dual operations and eventually 
destroy the jobber function in the oil industry. Then and there, for the first time, 
the association took a definite stand on S 11, and the members voted unanimously 
to oppose it and ask for a hearing. 

There are 87 members, all of whom are oil jobbers, in the South Carolina Oil 
Jobbers Association. Eight of these are now operating in the same territory 
where these suppliers operate direct and are in so-called dual operations. Most 
of the other jobbers in South Carolina have territories adjacent to direct opera- 
tions by their suppliers and would be in competition to them. Although these job- 
bers do not operate service stations ordinarily, they do own and lease service 
stations, and these stations produce most of their business. In order that they 
might protect their investment, there are times when they do have to operate 
some of these stations. Such operations put them in dual operation with their 
other service station dealers and customers. It is my opinion that S. 11 would 
take this privilege from them and force them to sell their service stations under 
pressure. The major oil companies, being able to operate service stations direct, 
would be the best prospects as buyers. 

§. 11, in my opinion, would permit cut-price retailers, operating within any 
one State, to put the working service station dealers out of business, as ther 
suppliers could not meet local price war competition without meeting it in all 
of their operating area, nor could they make it possible for their dealers to meet 
such competition. 

The local price cutters are few in number, while the working service station 
dealers are numerous and are the distributing backbone of the industry and are 
important citizens in any community. It takes only one price cutter to disturb 
a large market when his competitors have no way to meet his competition. 
Through increased volume the price cutter can continue and eventually destroy 
his defenseless competitors. 

In my opinion, S 11 would seriously injure most of the service station dealers 
and the jobbers, and eventually force the major oil companies into 100 percent 
direct operations and a monopoly unless Government control intervened. In 
either case, the independent dealer and jobber would be eliminated from our 
economy as a self-employed businessman. He would have to take a salaried job 
in the industry or look to other fields. 

We are definitely opposed to this legislation for the reasons given, and urge 
you to vote against it. On behalf of the 87 members of the South Carolina Oil 
Jobbers Association, I want to thank the committee for this opportunity to 
submit our views. 


W. L. HEINz. 


89738—59——_50 
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MINNEAPOLIS, MINN., April 2, 1959, 


Dear SENATOR Keravver: If I understand your proposed law, S. 11, correctly, 
you plan that the Government is going to, and you feel has the moral right to, 
tell me, as a manufacturer, that I have to sell product A to Jones and to Smith 
at the same price and I fail to see that the Government has any right to interfere 
with my own business in this manner. It’s just one more step to make me the 
servant of the Government instead of vice versa as originally planned. 

Would you presume to say the Government has the right to say Dr. Hangon 
must charge a millionaire the same price for an operation as he charges an office 
clerk—of course not. That’s the doctor’s own affair—why are we manufacturers 
any different? 

Sincerely, 
H, PLYMOUTH SHEpp, 


STATEMENT oF JESS J. TAYLOR ON BEHALF OF THE INDEPENDENT OIL JOBBERS 
ASSOCIATION OF SoutH Dakora on §S. 11 


My name is Jess J. Taylor, of Sioux Falls, S. Dak. I am appearing here on 
behalf of 400 independent oil jobbers in the State of South Dakota. 

These 400 jobbers distribute well over 50 percent of all petroleum products 
sold and consumed in our State. It is estimated that we supply at least 75 
percent of all products sold to farmers—most of which we sell on credit. All 
of the petroleum products sold in South Dakota originate from outside the State, 
most of it being brought in by pipelines and transport trucks. *Most of us pur- 
chase our product from the supplier's terminal in South Dakota. However, 
there are some jobbers who transport their own product by truck from other 
States. I am frank to state that I, as well as the jobbers in my State, are con- 
fused and bewildered as to what the effect of S. 11 will be on our businesses. We 
have been told that, on our sales if they are in intrastate commerce, we will not 
be affected. This we view with some suspicion because for the past several 
years more and more of our activities that were normally considered as intra- 
state commerce have by some twist now become interstate commerce. We fear 
that, even if we are exempt in our Sales now, this evolution toward the end of 
interstate commerce May soon cover us. On sales to us by our suppliers, we are 
even more confused as to whether such sales are in interstate commerce. 

I am not going to present any longwinded statement to this committee, since 
I know there will be many others more capable than I of discussing all of the 
potentials of this bill. To arrive at our conclusion of opposition we have sought 
counsel, both from within and without. We have reached the unanimous con- 
clusion that any legislation which could possibly impair our right to buy at a 
better price than our competitor or which could impair our right to meet the 
prices of our competitors in our sales is un-American and contrary to all estab- 
lished concepts of doing business in this country. We have our problems with 
the major oil companies, but we are not as yet ready to come to this Congress and 
ask that our competitors be shackled while we are permitted to sell as we please. 
We still believe that this country was founded and grew on the principle that 
laws were built for big and little alike, and that those who were willing to hustle, 
sweat, and pit their own ingenuity against that of their competitors would some 
how be able to survive. Frankly, gentlemen, we think you would be doing the 
small businessmen of this country more good if you concentrate on helping them 
to help themselves rather than attempting to build for them a feather bed in 
which the incompetent and inefficient could sleep as comfortably as those who 
are willing to work. We endorse the statement made by Otis Ellis, general coun- 
sel of the National Oil Jobbers Council. I would suggest further that, if you 
really want to help the small businessman, do something about his tax burden 
so that he would have a little money left to carry him through the lean years and 
otherwise expand and modernize his business in order to keep pace. 


STEWART’S, INC., 
Chattanooga, Tenn., March 9, 1959. 


Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 


DeaAR Srr: Inflation is our most serious economic problem today. 
I am manager of Stewart’s, Inc., in Chattanooga, Tenn., employing 57 local 
people. I am writing you to register my opposition to Senate bill 11, which 
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would amend the Clayton Act as amended by the Robinson-Patman Act. This 
pill was introduced by you in the U.S. Senate on January 9, 1959. 

By the nature of our business, we are local in character. The perishability 
of potato chip products and the distribution system used in distributing these 
products limits the area that can be served, whether the bakery be member of a 
national chain or a local, independently owned bakery. Some bakeries sell their 
products across State lines and there are others that sell their products wholly 
within a State. 

The effect of Senate bill 11 would make it even more difficult to comply with 
the Robinson-Patman Act by severely restricting our right to meet competition. 
The bill would make it difficult or even impossible for any bakery which is selling 
its products in interstate commerce to adjust prices to meet local conditions. 
Bakeries can offer lower prices and grant discounts without violating the Robin- 
son-Patman Act which do not ship their products in interstate commerce. The 
only alternative a bakery selling products across State lines would have to meet 
such lower prices or discounts of an intrastate competitor would be to drop 
prices on an areawide basis. As you can imagine, this could set off a chain of 
events which would ultimately be ruinous to small, local concerns. It could pos- 
sibly destroy the local nature of the baking industry. 

Senate bill 11 would restrict competitive pricing when the effect may be “to 
lessen competition or tend to create a monopoly * * *.” I believe the effect of 
Senate bill 11 would be a national menace by limiting price competition in all 
industries where sales are made across State lines. This could result in further 
inflation on a national scale. 

I join with my fellow bakers and the Chattanooga Chamber of Commerce, who 
have taken a strong opposing policy, in urging you to give Senate bill 11 your 
utmost attention before pressing for its passage. I believe it is important to 
Tennessee and to the country that it does not become a law. 

Yours respectfully, 


E. H. Lucas, Manager. 


STEWART’S, INC., 


Memphis, Tenn., March 10, 1959. 
Re Senate bill S. 11. 


Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


Dear Sir: I am writing you to register my opposition to Senate bill S. 11, 
which you introduced in the U.S. Senate on January 9, 1959. 

I am the manager of Stewart’s, Inc., of Memphis, Tenn., which manufactures 
bakery products. We have 423 employees on our payroll, most of these being 
local people. We ship interstate, and are therefore in competition with national, 
regional and local bakeries, both wholesale and retail. 

By the very nature of our business, we are local in character. The perish- 
ability of our products and the distribution system used in selling these products 
limit the area that we can serve, this being true of any bakery products manu- 
facturer, whether that bakery be a member of a national chain of bakeries or 
a local, independently owned bakery. Obviously, however, some bakeries sell 
their productS across State lines while others sell their products entirely within 
a State, 

It is my opinion that the effect of this bill would be to make it virtually 
impossible for a plant which is selling its bakery products in interstate com- 
merce to adjust prices to meet different local conditions. Those plants which 
do not sell their products in interstate commerce can offer lower prices and grant 
discounts without worrying about violating the Robinson-Patman Act. Probably 
the only way the manufacturer of bakery goods selling his products in inter- 
state commerce could meet such lower prices and/or discounts of his intrastate 
competitor would be to drop prices on an areawide basis. This, obviously, could 
ultimately be ruinous to small, local concerns—possibly even destroying the 
local nature of the baking industry. 

Further, in my opinion, the effect of Senate bill S. 11 would be to severely 
limit price competition in all industries where sales are made across State lines, 
resulting in further inflation on a national scale at a time when inflation is our 
greatest economic problem. 

Again, I believe it is important to Tennessee and to the entire country that 


this not become law—and respectfully urge you to reconsider the far-reaching 
effects of its passage. 


Very truly yours, 
M. D. Topp, Manager. 
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May 5, 1959. 


Hon. ESTes KEFAUVER, 
Senate Judiciary Committee, Antitrust and Monopoly Subcommittee, Washing. 
ton, D.C. 


Dear Sir: I would like to go on record against Senate bill11. I feel that thig 
bill would tend to stifle competition, since it denies the seller the right to pro. 
tect his business against competitive price attack. 

The passage of this bill would ultimately mean higher prices to the consum- 
ing public. 

Respectfully, 
J. F. SULLIVAN, Jr. 

Mount Kisco, N.Y. 


HALE & Dorr, COUNSELORS AT LAw, 
Boston, March 26, 1959. 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY OF THE SENATE JUDICIARY Com- 
MITTEE, 
Washington, D.C. 


GENTLEMEN: I wish to be recorded as opposed to Senate bill 11. It seems to 
me that, if competition is to be desired, this bill tends to restrict it and is liable to 
do a great deal of injury to small businesses. 

Respectfully yours, 
Rocer D. Swarm. 





SEALTEST SOUTHERN DAIRIES DIVISION, 
NATIONAL Darry Propucts Corp., 
Atlanta, Ga., March 16, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 

DeaR SENATOR KEFAUVER: The legislation that has been introduced to amend 
the Robinson-Patman Act by limiting the good-faith provision as a defense 
in meeting lower prices of a competitor would do tremendous harm to business, 
The provision would make it impossible for businesses to protect their present 
business. Competition would be free to raid big business and there would be 
no defenses left. It is imperative that business be left with the defenses neces- 
sary for a successful competitive operation. Without the ability to fight com- 
petition, Government has put a stranglehold on business that would eventually 
destroy it. 

Let me urge that everything possible be done to defeat bill S. 11 if busi- 
ness is to be allowed to continue to operate with any degree of freedom. 

Yours sincerely, 
W. S. OBENSHAIN, Jr. 


SEEGERS INSTRUMENT Co., 
Barrington, Ill., February 24, 1959. 
Re §. 11. 
Senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 

Dear Senator Keravver: This is to advise you of the wrong concept and 
shortsightedness of the business groups which are apparently urging you to 
further the so-called good-faith measure. Tampering of the marketplace is 
an undesirable effect, whether it be labor, business, or government. 

I urge you to revaluate your position and take a good costructive look at 
Senator Capehart’s bill (S. 138). 

The long-range effects of your S. 11 show shortsightedness in that ultimately 
the very people it is supposted to help are immobilized by redtape as is required. 
It would be too costly for the small businessman. 

Please reconsider. 

Sincerely, 
ARNO G. SEEGERS, 
Treasurer, Lake County Federation of Young Republicans. 
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SELLS ENTERPRISES, INC., 
Atlanta, Ga., March 16, 1959. 
Senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 
Dear SENATOR: Please be advised that as a small business firm we are very 
opposed to passage of legislation bill 8. 11. 
In a competitive market such as the toy industry we feel that such a law 
would be very harmful and detrimental to business. 
May we respectfully suggest that more serious consideration be given to the 
harmful effects of such legislation. 
Yours truly, 
Epwarp S. Munro, President. 


SeYDEL-Woottrey & Co., 
Atlanta, Ga., March 16, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


Dear Siz: We are not in favor of bill S. 11 now before Congress. 

In our opinion, this limitation of the good-faith provision as a defense in 
meeting lower prices of a competitor is not workable and would cause damage to 
free enterprise. 

Very truly yours, 


JOHN R. Seypen, Vice President. 


Crown Pornt, INp., April 17, 1959. 
Senator Estes KEravuver, 
Senate Office Building, 
Washington, D. C. 


Deak SENATOR KEFAUVER: Recently I have had an opportunity to study in 
detail a bill now pending in the Senate, 8.11. After going over the various pro- 
visions of this bill I believe that there are certain aspects of it that should be 
considered by you and your colleagues in order that undue restrictions are 
not placed on our private enterprise system. I have several thoughts which I 
would like to present to you to be made a part of the record when your hearings 
take place ; they are as follows: 

1. In my opinion, S. 11 would tend to eliminate competition. If we are to 
remain fully competitive in our private enterprise system, a businessman should 
have the right to meet in good faith the lower price of a competitor. If he 
is restricted in this right, as S. 11 would tend to do, I believe it would be incom- 
patible with the provision of our free enterprise system, 

2. I feel that S. 11 would restrict the competitive ability of small business. 
If a large firm were to enter the market of a small company and offer a lawful 
lower price to the small business’ best customer, the small firm would be limited 
in its ability to meet this lower price offered by the large firm. As you recognize, 
this could have a very detrimental effect on the sales of a small business. 

3. I feel that the bill S. 11 would tend to lead toward rigid price schedules. 
It would appear that a supplier would be no longer free to meet a competitor’s 
lower price by simply determining whether or not he could afford to sell at 
that lower price. He would have first to determine whether the offer of a lower 
price to one customer would cause competitive injury. Also, he would be placed 
in the very impractical position of having to know exactly who the customers’ 
competitors are. 

I certainly hope, sir, that the Senate will study this bill at great length and 
be very careful to study the long-range effects of the bill before it is enacted 
into law. 

Very truly yours, 
PHILLIP H. SMITH. 
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RmGeEwoop, N.J., March 26, 1959. 
Hon. JAMEs O. BASTLAND, 


Chairman, Senate Judiciary Committee, 
Washington, D.C. 


Deak SENATOR EASTLAND: If you happen to have read O. Henry’s story “Calla- 
way’s Code,” no doubt you chuckled at the author’s manipulation of the associa. 
tion which has grown up between pairs of words such as “unfortunate” and 
“pedestrian.” 

It is no laughing matter, however, that the natural association for “ruinous” 
is “competition.” There is no need to labor the point that when competition be 
comes ruinous the one who is hurt is usually the little fellow. Any careful 
analysis of S. 11, now before the Senate Judiciary Committee, will disclose that 
this bill is a long step toward insuring that competition will be ruinous. 

The need for critical study of the long-range effects for this measure is perhaps 
best illustrated by the misgivings of Representative Celler with regard to similar 
legislation passed by the House in 1956. His words appear in the Congressional] 
Record, 84th Congress, 2d session, June 11, 1956, at page 10038. 

Sincerely, 


JAMES SHERIDAN. 


VERNAL, UTanH, 
Senator Estes KEFAvver, 


Chairman, Subcommittee on Antitrust and Monopoly, 
Washington, D.C.: 


Senate bill 11 will be discussed this coming week. Please kill in committee, 
as this bill will only lead to many more controls and violates our free enterprise 
system. 


LAURENCE Srppoway. 


SouTHERN CLAY-PIPE INSTITUTE, 


Atlanta 9, Ga., March 16, 1959, 
Hon. Estes KEFAUVER, 


Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Sir: My attention has been called to Senate bill 11, which proposes to tighten 
those provisions of the Robinson-Patman Act relative to meeting competition. 

The Southern Clay-Pipe Institute was incorporated by nine individual member 
companies to afford the public more for its dollar through the application of 
engineering principles in the manufacture and utilization of clay products. The 
manufacture of vitrified clay products does not lend itself to the mass-production 
practices common to large industries. The institute members are individual 
companies that fall within the category of the small business which Senate 
bill 11 is intended to aid. The locations of their plants were dictated by a 
favorable supply of suitable clay, permitting each of them to make a vitrified 
clay pipe of superb quality, not by a localized market. 

Their operations for many years have been a blessing to the local community. 
The long life of the quality products which they have sold has established their 
trademarks throughout the entire southeastern area. The administration and 
operation of each of the plants is separate. Each supplies all the contractors 
bidding on projects of the area with their prices for the materials required, 
based upon the costs of their own individual operations. To restrict their selling 
to their immediate vicinity would cause a curtailment of production, a laying 
off of employees, and an increase in the ultimate cost and price of the products. 

We understand the intent of this bill is to protect small business from the 
assault of big business. Our member companies, because of the nature of their 
operations and experience in the past with the Robinson-Patman Act, believe 
that Senate bill 11 would further hamper their sales and operation. 

We respectfully ask that you carefully consider our industry’s interests and 
use your influence and abilities to kill this bill in committee. 

Very truly yours, 
Lewis A. YOUNG, 
Secretary-Manager. 


P.S.: I will appreciate your including this letter in the minutes of the 
committee.—L.A.Y. 
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ATLANTA, GaA., March 19, 1959. 
Re bill S. 11. 
Senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 

DeAR SENATOR KEFAUVER: I have talked to a number of people here in Atlanta 
who seem quite disturbed about the introduced legislation to amend the Robinson- 
Patman Act. I understand this amendment would become effective if bill S. 11 
is passed. 

Tin certainly*of the opinion that anything limiting the possibility of meeting 
competitive prices would certainly be detrimental to legitimate freedom of busi- 
ness operations. 

I do not see any merit in a change of the kind proposed in bill S. 11. 

Yours sincerely, 
ALBERT L. SPIEGEL. 


CLEVELAND, OHI0, March 23, 1959. 
Senator JAMES O. EASTLAND, 
U.S. Senate, Washington, D.C. 


Dear SENATOR EASTLAND: I feel that bill S. 11, now before your committee, 
eould have a very damaging effect on business should it be enacted a law. 

I feel that S. 11 would lead to rigid price schedules. A supplier would no 
longer be free to meet a competitor’s lower price by simply determining whether 
or not he can afford to sell at that lower price. If that bill became a law, he 
would have to determine whether the offer of a lower price to one customer would 
cause competitive injury. It would place him in the impossible position of hav- 
ing to know exactly who the customer’s competitors are. 

§. 11 would restrict the competitive ability, particularly of small businesses. 
If a large firm enters the market of a small company and offers a lower price 
to the small company’s best customer, the small company would ordinarily meet 
that lower price to keep its customer. But, if the good-faith defense now allowed 
under the Robinson-Patman Act were not allowed, the small firm would have to 
reduce its price equally to other customers in the area. This the small firm 
might well be economically unable to do. 

The proposed bill would tend to create area monopolies. Companies having 
a national distribution would hardly dare to meet the lower price offered by a 
local competitor in a local area, knowing they could be forced to lower their price 
accordingly in a wide, perhaps national, geographic area. Retailers would thus 
be hurt, since they would have to continue selling the national lines at a price 
disadvantage or abandon such lines entirely. Abandonment of the national 
lines might give the local manufacturer an area monopoly. 

S. 11 would facilitate competitive injury. Suppose that, in a given area one 
supplier which supplies 20 customers, all of whom compete with each other, 3 
of these customers switch to another supplier who offers a lawful lower price. 
The original supplier could not meet the lower price because it could not econom- 
ically offer the same lower price to his other 17 customers as S. 11 would require. 
Even so, the 17 customers find that the 3 outlets which have switched suppliers are 
offering lower retail prices. Thus, the 17 are still confronted with lower price 
competition despite the original supplier being prevented from meeting competi- 
tion and losing the 3 customers. 

S. 11 would eliminate true competition. If our economy is to be truly competi- 
tive, a businessman must have the right to meet in good faith the lower price of 
a competitor. 

The proposed bill would not only hinder true competition, but tend to perpetu- 
ate existing structures of distribution. This might not be to the best interests 
of customers. 

For the reasons stated above, I feel that the proposed legislation is not in the 
best interests of our economy. In my opinion, bill S. 11 has so many demerits 
that it is inconceivable that passage of this type of legislation would be in the 
best interests of our country. 

Sincerely yours, 
D. R. Sporz. 








766 AMEND CLAYTON ACT 


SPRATLIN, HARRINGTON & Co. 
Atlanta, Ga., March 16, 1959, 
Re Bill S. 11 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


Sir: I am writing in opposition to the above bill. 

I believe that the American private enterprise system works best with the 
minimum amount of restrictions imposed upon it, and I urge*you as one who ig 
helping to safeguard the present and shape the future to protect this basic free. 
dom which we enjoy. To maintain our business leadership in a competitive 
world, we need a freedom in enterprise, not a rigged economy. 

Very truly yours, 
RAYMOND TURPIN, 


STANDARD O1L Co. of CALIFORNIA, 
WESTERN OPERATIONS, INC., 
San Francisco, Calif., March 17, 1959. 
Hon. Estes KEravVveERr, 
U.S. Senate, Washington, D.C. 


My Dear SENATOR KEFAUVER: For the record of the hearings now being held 
on 8. 11 before the Subcommittee on Antitrust and Monopoly of the Senate 
Judiciary Committee, I am writing on behalf of Standard Oil Co. of California 
to tell you of my company’s continuing opposition to the bill. As the record 
shows, I testified in opposition to the bill at the hearings held in 1957, and my 
statement is in the record of those proceedings beginning at page 750. Without 
repeating my statement here, I will appreciate its being made a part of the 
present record. 

In brief, it is our opinion that the bill is unsound and should not become law, 
Under the bill, the businessman whose customer had received a lower offer from 
a competitor would have to choose between losing the business of that customer 
to the competitor or reducing his price generally in a wide area of undefined 
limits. Such a general price reduction—forced by law to be broader than the 
competitive situation itself—could be very costly, if not ruinous, especially to 
suppliers with relatively small resources. The alternative of not meeting com- 
petition could also be ruinous, resulting in the cumulative loss of customers to 
competitors making lower price offers. 

At best, the bill would produce a business system of extremely rigid pricing; 
at worst, if everyone tried to meet competition by general price reductions, those 
would survive that best could afford to struggle for business at the lowest level. 

Since I testified in 1957 we have not seen anything to change the views then 
expressed. On the contrary, our experience since that time has confirmed our 
opinion that the law must leave the businessman free to act competitively—must 
give him flexibility to meet the competition he encounters in the form in which 
he finds it and in the place and time when he finds it. To take that flexibility 
away from him is to destroy competition itself. 

Thank you for your attention to this brief summary of our views. 

Very truly yours, 
H. G. VESPER. 


STERLING AMHERST FARMS Darry, INC., 
Buffalo, N.Y., April 13, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 
My Dear Senator Kerauver: Regarding 8S. 11, the equality-of-opportunity 
bill, I would like to support it and urge its passage. 
Yours very truly, 
HENRY P. WECKERLE, President. 
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HUNTINGDON VALLEY, PA., April 1,1959. 
Hon. JoserH C. O’MAHONEY, 
Senate Office Building, Washington, D.C. 

Deak SENATOR: In connection with hearings now being held in connection 
with bills 8. 11 and H.R. 11, I would like to register my earnest opposition to 
passage of any such bills. 

The proposed legislation, in my opinion, would disrupt American business 
without clearly defined compensatory benefits. It is unrealistic to expect the cus- 
tomer to wait while attorneys wrangle as to whether meeting a lower price 
may substantially lessen competition in any section of the country. A sales 
representative must be free to make binding on-the-spot decisions. To force 
businessmen to operate otherwise is an unreasonable burden. 

In fact, it is extremely difficult to understand how such legislation could bene- 
fit anyone except our enemies. In view of the economic ascendancy of Russia, 
our businessmen require the greatest possible freedom of action at home and 
abroad to counter any attempt to invade those markets customarily served by 
American business. 

The Russians have no such rules as proposed in S. 11 and H.R. 11, and we 
can do quite well without them, also. 

Very truly yours, 
C. STEPHEN SMITH. 


RICHFIELD, UTAH. 
Senator EVERETT DIRKSEN, 
Senate Office Building, Washington, D.C.: 
Urge your support Senate bill 11. Request this wire be made a matter of 
record. 


JAMES N. STacy. 


STAUFFER CHEMICAL Co., 
MOLDED PRopUCTS DIVISION, 


Los Angeles, Calif., March 18, 1959. 
Hon. Estes KEFAUVER, 


Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


Deak Sir: This is written with reference to Senate bills S. 11 and 8S. 138 con- 
cerning the right of a manufacturer to meet in good faith the lower price of a 
competitor. 

I represent a small division of Stauffer Chemical Co. almost exclusively in- 
volved in the manufacture of battery containers and parts for battery manu- 
facturers. All of our manufacturing is done in one plant in the West and our 
primary marketing area extends east to the Mississippi River. We are a small 
manufacturer relative to the national market for our products. 

I suspect that you understand the general problems facing western manufac- 
turers who are endeavoring to compete in the Midwest and, for this reason as 
much as the other obvious ones, I hope you will give sympathetic consideration 
to the following. 

One of the basic purposes of the Robinson-Patman Act is the encouragement 
of maximum competition among sellers to the end that the public has the benefit 
of the lower prices that are the normal product of such competition. If we grant 
that the effect of S. 11 would be to tend to equalize the position of distributors 
and retailers of the product in question and, therefore, encourage competition at 
this level, at the same time we must also consider the effect of the legislation at 
the manufacturers’ level, which is my position. To the extent that it prevents 
the meeting of a competitor’s price in areas in which a particular producer has 
geographic or other advantages, it tends to set up zones of partial monopoly. The 
result of this reduction in competition at the manufacturers’ level will inevitably 
be to increase prices at this level. These increases will certainly be passed on to 
the distributors and retailers. The higher cost to the ultimate consumer would 
certainly offset any Lenefits to the retailers and distributors. To thus penalize the 
consumers and encourage the creation of localized areas of virtual monopoly ap- 
pears to be at variance with the basic intent of the Robinson-Patman Act. 

My second objection to S. 11 involves the doubt as to when the effect of meeting 
a competitive offer may be substantially to lessen competition. A responsible 
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manufacturer could not safely meet a competitor’s offer until it had obtained an 
opinion of its counsel on the point. Because of the necessary complexities of law 
and fact involved, counsel could not, in most cases, give an unequivocal opinion, 
Thus, the producer would have to choose between a possible violation and not 
offering goods in competition with the lower offer. The effect would probably 
be that the reputable company would not take the risk and the field would be 
left to those fringe operators who thrive on such uncertainties. A law which en- 
courages the company which operates on the fringes of the law at the expense of 
responsible companies can scarcely be felt to be in the public interest. 

The above objections are made against S. 11. Conversely, S. 138 would re- 
affirm the basic purposes of the Robinson-Patman Act in encouraging fair competi- 
tion among sellers. While it provides that it shall be a complete defense to a 
charge of price discrimination if the seller shows his lower price was made in 
good faith to meet an equally low price of a competitor, it also provides that the 
seller shall not have access to the good faith defense if he knew or should have 
known that the competitor’s price he moves to meet is unlawful. In my opinion, 
this would strengthen the Robinson-Patman Act. 

In view of the foregoing, I strongly urge that you adopt S. 138 and reject S. 11. 

I request that my communication be made part of the record of the hearings on 
said Senate bills. 

Sincerely yours, 
C. A. LINDSAY, 
Vice President and General Manager. 


PITTSBURGH, Pa., April 1, 1959. 
Hon. Estes KEFAUVER, 
Washington, D.C. 


Dear Sir: It would be a great favor to me and the public at large for you to 
support bill S. 11 and bring it to the floor for a final vote. 
Sincerely, 


JOHN T. SHERRY. 


TACOMA CHAMBER OF COMMERCE, 
TacoMA, WasH., March 19, 1959. 
Senator Estes KEFAvUvVER, 
Senate Office Building, Washington, D.C. 


Dear SENATOR KEFAUVER: The Tacoma Chamber of Commerce opposes Senate 
bill 11, amending the Robinson-Patman act. 

It is our opinion that passage of this measure would be detrimental to industry 
of this region. In endeavoring to compete with each sections of the Nation, 
particularly on chemical and metallurgical products, we believe that our plants 
would be materially handicapped. 

We strongly urge that this proposed legislation be not enacted. 

Sincerely, 
E. R. Ferreroir, Manager. 


WILMETTE, I1tu., May 15, 1959. 
Hon. Estes KEFAvvVER, 


U.S. Senate, Washington, D.C. 


My Dear SENATOR KeFAvver: AS a professional purchasing agent, I have been 
greatly interested in the bill, S. 11, which is being considered by a committee of 
the Senate. While I am sure the proponents of this bill have worthy objectives 
in mind, after serious consideration, I feel the proposed bill would do more to 
restrict competition than it would to extend it. The existing Robinson-Patman 
Act places too many restrictions on industry at the present time and, instead 
of attempting to add to those restrictions, the Senate, if it wants additional 
competition and lower prices, should be devoting its efforts to repealing this act. 

I ask that you make this letter a part of the official record of the sub- 
committee handling this matter. 

Respectfully yours, 


CHESTER F. TEEPLE. 
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STATEMENT OF L. B. JENNINGS ON BEHALF OF THE TENNESSEE OILMEN’S 
ASSOCIATION ON §8. 11 


My name is L. B. Jennings and I am appearing here as an independent oil 
jobber and on behalf of the Tennessee Oilmen’s Association in opposition to 
§. 11. 

I am an independent oil jobber, located in Tullahoma, Tenn., selling the prod- 
ucts of the Shell Oil Co. as their exclusive distributor in five counties—Coffee, 
Bedford, Moore, Franklin, and Grundy. I do not, as a general rule, operate any 
service stations, although I own several service stations which I lease to inde- 
pendent dealers. There are times when these lessee-dealers cancel or abandon 
the lease, leaving the station on my hands for further disposition. In such in- 
stances, I must either quickly find another lessee-dealer or operate the station 
myself with salaried personnel. In the latter case, I perform the function both 
of wholesale distribution to such station, as well as retail sales from such station. 
Part of the products which I sell are picked up by my transports in Nashville, 
Tenn., where the product has been shipped by barge. The remainder of my prod- 
ucts are acquired near Chattanooga, having been shipped to that point by inter- 
state pipelines. My supplier, Shell, sells gasoline direct to dealers in the cities 
of Nashville and Chattanooga. While my territory is not immediately adjacent 
to that in which they operate, some of my dealer customers undoubtedly compete 
for the highway business with dealer customers of Shell. I give you this back- 
ground as to my own operation since it is quite typical of that engaged in by 
many other jobbers in our State, except for the fact that some jobbers operate in 
either the same geographical territory as their supplier sells in, while others have 
a territory closer to that in which their supplier sells direct. It is my under- 
standing that these other jobbers would possibly be more adversely effected by 
the implications of 8. 11 than I might be. However, I do not see how I could 
be completely immune. 

If it should ultimately be determined that Shell could not charge the dealers 
to whom it sells direct a higher price than the price which I charge my dealer 
customers, then it is quite probable that Shell might take over my territory and 
handle it with direct distribution also. Certainly they would be more inclined 
to do so if the area of competition between their own dealers and their jobbers’ 
dealers were the same or closer together. I am aware that the proposed amend- 
ment provides that a seller can discriminate in price among his customers if the 
lower price is made in good faith to meet competition. If the law stopped with 
that, it would be allright. Unfortunately, however, it goes further and says that 
meeting competition in good faith is not a good defense if the result may be to 
lessen competition. I don’t think we would have to worry so much if we were 
engaged in selling toothpaste, taleum powder, or cabbage, since pricing of these 
commodities is not as sensitive as the fluctuation in the price of gasoline. I 
could reasonably presume that, if I gave one dealer a better price than I gave 
another dealer, the dealer who received the better price might use that advantage 
to obtain more business, thus lessening competition for those who did not get the 
better price. In our business, if a service station suddenly lowered the price of 
gasoline 2 cents per gallon, inside of 24 hours other stations in the same vicinity 
would meet that price. Such would not apply to either cosmetics or groceries. 
Iam of the opinion that the sensitivity of price in gasoline marketing, coupled 
with the ramifications of marketing and marketing methods, is such that S. 11 
would cause damage to more independent marketers than it would help. Maybe 
the provisions of this legislation would be helpful to independent distributors in 
some other line of business, but I cannot see that it would be equitable for ap- 
plication to the petroleum industry. I am by no means blind to the fact that the 
big in he petroleum industry are getting bigger. I am aware hat many independ- 
ent marketers have found themselves caught in price wars and otherwise affected 
by marketing practices which should, in my judgment, be eliminated. The ques- 
tion is not whether problems exist, but whether or not the proposed legislation 
will cure those problems. 

I must confess that I do not understand all the legal potentials of 8.11. Asa 
matter of fact, the more I read on the pro and con arguments, the more confused 
I get. I gravely suspect that there are many Members of this Congress who 
share my confusion. If such is the case, I am wondering if it would not be 
better for the Congress to make a thorough and comprehensive study to deter- 
mine the possible impact that this legislation would have on our system of 
free competitive enterprise before approving the legislation without each Mem- 
ber fully understanding the implications. As a member of the Legislature of 
Tennessee, I have made it a policy never to vote on any bill unless I understood 
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its meaning, its implications, and the possible impact on the people of our 
State. It is difficult for me to see how the mind of any Member of this Congress 
could rest easily as to the outcome of 8S. 11 in view of the wide disparity of 
opinion thereon, the opposition of the Department of Justice and many learned 
lawyers and representatives of trade organizations. 

I do not think it is possible to write a piece of legislation that will equalize 
opportunity and thus create a heaven on earth in petroleum marketing. As for 
me and the other independent jobbers in the State of Tennessee, I can only state 
that, if our existing fair trade and antitrust laws are adequately enforced, we 
are currently willing to take our chances in the American arena of free com- 
petitive enterprise. Before concluding, I would like to state that I once noted 
from press reports that a Senator and Congressman have intimated that jobber 
opposition to this bill was brought about by pressure from the major oil com- 
panies. If there has been any pressure exercised on jobbers in Tennessee, I am 
unaware of it. I can certainly state for this record that I have not been 
pressured into coming here, and neither have the jobbers of Tennessee been 
pressured into their unanimous opposition to this bill. 


SUNSHINE Dartry, 
Paducah, Ky., April 13, 1959. 
Senator Estes KEFAUVER, 
United States Senate, 
Washington, D.C. 


Deak SENATOR: I am writing to ask you to vote in favor of bill 8.11, the 
equality of opportunity bill, which in my judgment would go a long way toward 
stopping price discrimination. 

I understand this bill is being considered by the Antitrust and Monopoly 
Subcommittee of the Committee on the Judiciary, United States Senate. 

Very truly yours, 
LESTER RECTOR, 


SwIsHER CREAMERY, INC., 
Tulia, Tex., April 18, 1959. 
Re S. 11 
Hon. Estes KEFravver, 
U.8. Senate, Chairman of the Subcommittee, 
Committee on the Judiciary, Washington, D.C. 


Dear Senator: Since there is before your committee the above-numbered 
bill, known as the equality of opportunity bill, we as a small business concern, 
in the dairy business, courteously request your committee to support this bill 
and urge its passage. 

With the consolidation of big businesses getting bigger every year, the small 
businessman and especially small independent dairies, are finding it harder 
than ever to continue to operate profitably. 

The above bill will give us the help we need and your earnest consideration 
in this matter and your favorable action will be greatly appreciated. 

Cordially yours, 
Henry TEUBEL. 


Surter’s Pure MILK Co., 
Marion, Ind., April 18, 1959. 
Hon. Estes KEFravver, 
Chairman, Antitrust and Monopoly Subcommittee, 
U.8. Senate, Washington, D.C. 


My Dear Senator Keravver: §S. 11, the equality of opportunity bill, which in 
our judgment would go a long way toward stopping price discrimination in the 
dairy industry, is something long needed in nearly every State in our Union, 
according to the writer’s observation and investigation. We therefore concur 
in adding our support, along with the previous testimony before the Judiciary 
Committee of D. C. Daniels, executive vice president of the National Inde 
pendent Dairies Association. 

The independent dairymen operating in small areas are unable to meet the 
giant competitors who, for some reason or another, find it convenient to lower 
prices even below cost of operation and make it up on other goods or be sub- 
sidized from other areas where marketing is profitable. 
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Our company is in its 30th year of operation through this locality and has the 
reputation of being one of the most efficient and leading competitors in our 
field throughout northeastern Indiana and possibly within the State of Indiana, 
if all things were taken into full consideration. Recently the writer was forced, 
py matter of our judgment, to cancel all reservations to attend the second annual 
meeting of NIDA beginning in Washington today, because late last Saturday 
afternoon, April 11, supermarkets in our city dropped the price of gallons of milk 
as much as 20 cents per gallon, or approximately 10 cents per gallon below 
established market wholesale price. We have no solution formulated to com- 
pete with the situation because to meet it would be below anybody’s cost of 
doing business, regardless of any economic attempt through honest endeavor. 

You may be assured all of your previous efforts and continued interest in 
this bill is and will be greatly appreciated by the small dairymen throughout 
the Nation. Again, we respectfully solicit support of you and the Judiciary 
Committee of the U.S. Senate. 

Sincerely yours, 
JOHN G. SUTTER. 


Provo, UTAH, 
Senator KEFAUVER, 


Chairman, Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


Senator: Feel that bill S. 11 is unfair, discriminatory, and dangerous to 
basic liberties. Kill in committee if possible. 


PAUL A. THORN, 
President, Thorn Construction Co. 


Vero BEeacH, Fra. 
Senator Estes KEFrAvuveER, 


U.S. Senator, Chairman of Judiciary Committee, 
Washington, D.C.: 
I strongly urge you to support Senate bill S. 11 and urge its passage. En- 
joyed your speech Washington before NIDA. 
JOHN TRIPSON. 





Tapr, ING., 
Green Bay Wis., April 10, 1959. 
Subject : S. 11, Good faith defense. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


My Dear SENATOR KEFAUVER: If the good faith defense is eliminated from 
section 2(b) of the Robinson-Patman Act, it would place an impossible burden 
on sales executives. They would be required to determine in advance, matters 
which the Federal Trade Commission and the courts would have great difficulty 
in deciding. 

This bill is of great concern to us. We are faced with the problem of com- 
peting for business, as are all other businessmen, and it appears incongruous to 
us that such an important part of the Robinson-Patman Act would conceivably 
be deleted. 

We do not feel that our rights, as sellers, should be obstructed. The daily 
need to compete is ever present, and this need cannot be denied. 

We urge you to vote against this bill if you have not already made a decision. 

Cordially yours, 
J. W. WESTON, 
Vice President in Charge of Sales. 


THOMAS MAKOVER & Sons, 
Atlanta, Ga., March 18, 1959. 
Hon. Senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


Dear Sir: The legislation that you have introduced to amend the Robin- 
son-Patman Act which is known as 8. 11 is a very serious error and would seri- 
ously hamper the American businessman. 
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By hampering the ability of a supplier to meet the lower price of a competitor 
to obtain or hold business, you are taking away one of the basic principles of 
the competitive spirit that has made America grow. Legislation such as this 
could possibly create havoc in business today. 

We are strongly opposed to this measure and hope that you will reconsider 
your position on same. 

Thanking you for your attention to the above and with kindest personal re. 
gards, we are 

Sincerely, 
SYLVAN MAKOvVER, Partner. 


TENNESSEE EASTMAN Co., 
DIVISION OF EASTMAN KOopAK Co., 
Kingsport, Tenn., April 6, 1959. 
Hon. Estes KEFAUVEn, 
Senate Office Building, Washington, D.C. 

Dear Estes: We wrote you on January 14, 1957, urging you to oppose in the 
85th Congress S. 11, a bill amending the Robinson-Patman Act to limit the good- 
faith defense against illegal price discriminations. We stated our belief that 
the “welfare of all business, large or small’ would be best served by the defeat 
of this proposed legislation. 

In the present session of Congress, Senate bill 11 and House bills 384, 929 
and 1205 have been introduced. These bills are, for all practical purposes, iden- 
tical to the 85th Congress S. 11, and we strongly oppose their enactment. 

The purpose of the antitrust laws is to encourage competition, including price 
competition. The Robinson-Patman <Act’s provision permitting a seller who 
acts in good faith to meet a competitor’s lower price appears to us essential 
to a competitive economy. This, we may add, is also the view of the Federal 
Trade Commission and of the Attorney General’s National Committee To Study 
the Antitrust Laws. 

Proponents of the bill have asserted that good faith meeting of a competi- 
tor’s price would remain a complete defense to a charge of illegal price dis- 
crimination except when the effect of meeting the price “may be substantially 
to lessen competition or tend to create a monopoly.” While a seller knows that 
meeting a competitive price increases rather than lessens competition on the 
selling level, he cannot know what the effect may be on his customer’s level. If 
the law should be amended to put the seller on notice that he acts at his peril, 
he may well decide that the safest course is not to act. 

We firmly believe in active competition, and in our opinion S. 11, H.R. 384, 
929 or 1205 would, if enacted, seriously reduce our ability to compete not only 
with domestic but more particularly with foreign manufacturers. Imported 
products generally do not compete with domestic products on a national scale, 
but frequently are available in large quantities near the point of importation. 
It is not economically practical for a domestic producer to reduce his price 
across the Nation to meet localized competition from imports. The only practi- 
cal way in which he can compete is to meet the foreign manufacturer's price in 
the affected market. 

In the interest of all business, large and small, we urge you to oppose this 
legislation. 

Yours very truly, 
JAMES C. WHITE, President. 


MEMPHIs, TENN., May 8, 1959. 
Hon. JAMES O. EHASTLAND, 
Chairman, Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


Sm: As a district sales manager may I take this means expressing my dis- 
favor of the Kefauver-Patman bill, S. 11, currently before Congress. 

The point I would like to make in particular is that it seems to me it would 
aid in deteriorating the price structure of small manufacturers covering limited 
areas with the outlet of their products versus the countrywide action that the 
large companies would be forced to take if this bill were passed. 

Thank you for the consideration you have given this letter. 

Very truly yours, 


ARTHUR THOMAS, Jr., 
District Sales Manager. 








or 
of 


er 


he 
d- 
at 
‘at 


29 
n- 


cti- 


this 


dis- 


yuld 
ited 
the 


AMEND CLAYTON ACT 773 


THE Texas Co., 
New York, N.Y., April 6, 1959. 
In re 8. 11. 
Hon. ESTES KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly of the Committee on the 
Judiciary, U.S. Senate, Washington, D.C. 

DEAR SENATOR KEFAUVER: We would like to bring to your attention, and to 
have included in the record of your committee hearings upon §S. 11, the reasons 
why our company feels that this bill will actually harm, and possibly even de- 
stroy, many of the small retail dealers and wholesalers which it is designed to 

rotect. 
< The Clayton Antitrust Act, as amended by the Robinson-Patman Act, pro- 
hibits sellers of goods from giving preferential price treatment to one customer, 
or to a group of customers, where competition might be affected adversely or 
there might be a tendency to create a monopoly. The Supreme Court of the 
United States upheld the congressional exception to his prohibition in ruling 
that the meeting, in good faith, of a lower price which a competitor offers to a 
customer is the essence of competition and must be permitted in a free competi- 
tive economy. 

The meaning and effect of S. 11 is obscure. Its wording is vague. But the 
purpose of its proponents is avowedly to overturn the Supreme Court’s decision. 
The bill would prevent a supplier from lowering his price, or furnishing services 
or facilities, to a customer to meet competition unless the supplier gave the 
same price reduction and services or facilities to all its customers in a broad 
marketing area. 

We believe this purpose to be basically and essentially unsound. Our reasons 
are as follows: 

1. S. 11 would leave the small independent dealer defenseless in a price war. 
Suppose a price cutter moves into his market and sells at a lower price. Nor- 
mally, our dealer would ask us to reduce the tank wagon or wholesale price of 
gasoline, or give him some other form of financial assistance, to help meet the 
price-cutting competition. Under the proposed bill, we would be unable— 
because of the legal risks involved—to reduce the tank wagon price to a single 
dealer unless an identical reduction were made in other marketing areas where 
there was no price war. As it would be economically impossible to make such 
a broad price reduction in order to assist a single dealer, that dealer would in 
effect be barred from receiving assistance. 

2. It would subject the small dealers to an increased number of price wars. 
If enough dealers were adversely affected by competitive price cutting, then it 
might be economically feasible for us to assist these dealers by a price reduc- 
tion or allowance, even though the proposed law would require that this be 
done over a broad area, but this would spread the effects of the priee disturbance 
to still other dealers. The result would be a chain price war across many States 
or areas which otherwise would not be affected. 

3. It would eliimnate all other forms of help from the supplier. Similar 
difficulties would arise in connection with a supplier furnishing dealers other 
forms of assistance, as the legislation applies not only to prices but to the 
“furnishing of services and facilities.’ Thus, if the Texas Co. attempted to 
assist a Texaco dealer by painting a station or by putting up more attractive 
advertising signs or fixing up his driveway, the company might well find itself 
in trouble. Other dealers might complain that they were being discriminated 
against and legal action might result. This would naturally make any supplier 
or jobber extremely cautious about furnishing any service or facilities to a 
dealer. 

We are well aware of the interest you and other Members of Congress have 
from time to time expressed in the small businessman. Many Congressmen 
have been particularly sympathetic to bad effects of price wars on small gasoline 
dealers. We believe that they will, therefore, not want to injure the small 
dealer while trying to help him. However, we are convinced that S. 11 will do 
just that. 

We also are deeply interested in the welfare of the small businessmen—par- 
ticularly those who handle our products. Their success in the operation of 
their stations reduces the turnover of dealers, makes for a happier relationship 
between them and us, and results in other benefits for our company. We do 
not believe that we should stand by and see their competitive position injured. 
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We are considerably encouraged that our view upon this subject is correct 
by the fact that in 1956 the Justice Department opposed S. 11. We hope that 
upon study of the matter the members of the Judiciary Committee also will see 
the reasonableness of this viewpoint. 

Sincerely yours, 
S. C. BARTLeETT?, 


KirkKwoop, Mo., March 18, 1959, 
Re §S. 11 and H.R. 11. 


Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, Washington, D.O, 


My Dear SENATOR KEFAUVER: Senate bill S. 11 apparently will severely eur. 
tail competition in business as we know it today. On studying S. 11, it is my 
understanding that this bill, in essence, will control prices, and because of these 
restrictions will prevent one company from meeting prices offered, in many 
eases, by a competitor. 

This bill appears to be contrary to the concepts of freedom which the 
American people have always been accustomed to, and which we believe we 
should expect to continue in the future. It would be very much appreciated 
if you will give consideration to withdrawing this bill from the record. Your 
consideration of this request will be much appreciated. 

Sincerely, 
J. F. THompson. 


TROPHIES, INO., 
Atlanta, Ga., March 16, 1959. 
Senator Estes KEFAUVER, 
United States Senate, 
Washington, D.C. 


Deak SENATOR: Our country and its economy are based on the free enterprise 
system. Already too much legislation restricting the freedom of private busi- 
ness has been enacted. Your bill S. 11 is another of these business restricting 
pieces of legislation. When price lowering is eliminated or restricted the public 
suffers. I am a businessman and if my competition can sell lower than I can 
and run me out of business, then I better find another business in which I am 
more proficient. I urgently request you to reconsider your action in trying to 
press this bill upon American business and the American public. 

I am sending copies of this letter to Senators Talmadge and Russell of my 
State urgently requesting them to vote negatively on this bill. 

Yours most sincerely, 
Davip C. TALLAKSEN, President. 


Tucson, Ariz., March 28, 1959. 
Senator Estes KEFAvUvER, 
Senate Office Building, 
Washington, D.C.: 


It is our sincere belief that Senate bill 11 and House bill 11, companion bills, 
would severely and unfairly curtail businessmen’s competitive freedom. The 
executive committee of the Tucson Chamber of Commerce wishes to voice its op- 
position to these bills. We are deeply concerned for the continuation of our 
free enterprise system and hope that your committee will oppose the passage 
of these bills. We thank you for your consideration. 

Tucson CHAMBER OF COMMERCE, 
C. EpGar GoyYeETTe, Manager. 


TYER RUBBER Co., 
Andover, Mass., March 25, 1959. 


Hon. Estes KEFAUVER, 
Chairman of the Antitrust and Monopoly Subcommittee of the Senate Judiciary 
Committee, Senate Office Building, Washington, D.C. 
DeEaR SENATOR KEFAUVER: This letter is in opposition to Senate bill S. 11 and 
in favor of 8S. 138. 
Our company is a comparatively small unit in the rubber industry, but we 
compete directly with the larger companies, some of which are many times 
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our size, and we compete on such items as overshoes, rubbers, and sneakers, 
as well as custom-molded items, all of which are highly competitive. 

In our opinion, the provisions of S. 11 could be ruinous for small manu- 
facturers in our position by denying us the right of self-defense. Further- 
more, we are convinced that the provisions of the bill would restrict and 
restrain competition and lead to price rigidity at the expense of the con- 
sumer. 

The Robinson-Patman Act would be strengthened by S. 138, since it pro- 
vides that a seller would not have access to the good faith defense if he knew 
or should have known that a competitor’s lower price he moved to meet was 
unlawful. With this strengthening, the Robinson-Patman Act without further 
amendment could remedy the injuries usually mentioned by proponents of 
S11. 

We hope that S. 11 will not become law, because its provisions would cer- 
tainly increase our difficulties of competing, and those difficulties are serious 
now. 

We request that this letter be made a part of the record of the hearings on 
aa 

Very truly yours, 


W. E. Brrmer, President. 


TWIN FAtts, IDAHO. 
Senator Estes KEFAUVER, 


Senate Office Building, Washington, D.C.: 


The Twin Falls Chamber of Commerce vigorously opposes Senate bill 11 and 
House bill 11, because it would hamper free enterprise, create local monopolies, 
stifle good-faith competition, cause small business failures, and discourage indus- 
trial development. We request that this wire be made a part of the official 
subcommittee hearing. 

Boarp or Directors, 
TWIN FALLS CHAMBER OF COMMERCE. 





Untrep Darrties, INC., 


Denver, Colo., April 18, 1959. 
Senator Estes KEravuver, 


Chairman, Subcommittee on Antitrust and Monopoly, 
U.S. Senate, Washington, D.C. 


Deak SENATOR: This is written to urge your endorsement and support of 
Senate bill 11, the equality-of-opportunity bill now pending in your committee. 
As a member of the National Dairies Association, it is our opinion that this 
bill would go a long way toward stopping price discrimination. 
Thanking you, we are 
Yours truly, 


Ep. H. Watson, President. 


UnItep Fresu Fruit & VEGETABLE ASSOCIATION, 
Washington, D.C., February 25, 1959. 

Hon. Estes Keravuver, 

Chairman, Antitrust and Monopoly Subcommittee, 

Committee on the Judiciary, U.S. Senate, Washington, D.C. 

Deak SENATOR KeEFAUVER: We note that your committee plans to hold public 
hearings on S. 11, beginning March 17. 

We wish to emphasize once more our endorsement of this bill, and to advise 
you that our membership in our annual meeting at Dallas, Tex., on February 5 
again reaffirmed support of S. 11 and H.R. 11, and also voiced opposition to any 
legislation designed to repeal or weaken the existing provisions of the Robinson- 
Patman Act. 

It is noted that we have previously testified on both bills and have subse- 
quently supplemented our testimony in additional statements filed wtih your 
committee. Therefore, we do not feel that we could add to our stated position 
by appearing again. However, we wish to emphasize that this conclusion in 
no Way represents any lessening of our interest in the bill, nor of our strong 
desire to see the measure approved. Please be assured of our continued appre- 
ciation of the efforts you are making for this important legislation. 

Sincerely, 
ALAN T. Ratns, Executive Vice President. 
89738—59——_51 
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UNITED STATES RUBBER Co., 
New York, N.Y., March 19, 1959. 
Senator JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 

DeaR SENATOR EASTLAND: Bill S. 11 is being considered in the Senate. This 
bill is designed to remove the defense provided in the Robinson-Patman Act to 
charges of price discrimination by the seller, showing that his lower price was 
made in good faith to meet an equally lower price by a competitor. 

If the Robinson-Patman Act were so amended, it would virtually limit or 
eliminate the hight of a seller to meet in good faith the lower price of a com- 
petitor. In my opinion, enactment would, in effect, deprive sellers of any legal 
means of defense against price raids by competitors. Sellers would be placed 
in jeopardy any time they attempted to retain a customer by engaging in price 
competition. 

I believe this bill is specifically designed to overturn the Supreme Court's 
Indiana decision, which held that a seller could lower his price to one or more 
customers without necessarily making comparable reductions to all customers, 
when the price cut was made in good faith to meet a lower price offered by 
a competitor. 

It has been reported that some small businessmen feel its passage would 
be to their benefit. This is based on a misunderstanding of the true meaning 
of the bill. If this legislation were enacted, it would be harmful to all business, 
small or large. 

I firmly believe this bill constitutes a very serious threat to free enterprise 
and should not be enacted. I sincerely appeal to you to support free enterprise 
and vote against the proposed legislation. 

Sincerely, 
G. R. CUTHBERTSON. 


TWIN FAtts, IDAHO. 
Senator Estes KEFravuveER, 
U.S. Senate, Washington, D.C.: 


We believe that Senate bill S. 11 and H.R. 11 are unfair and urge that we 
retain the right to meet competitor’s price in good faith to protect our own 
business and not hurt the other party’s business. Please make this wire an 
official part of your report on this subject in these meetings. 


UNITED Or Co., INC., 
N. J. BUMGARDNER, 
President. 


Provo, UTAH. 
Senator Estes KEFAvUvVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office, Washington, D.C.: 


I have studied Senate bill 11, and am of the opinion if passed will have 
detrimental effects on our competitive freedom and our free enterprise system. 
I feel the bill should never leave the committee. 
Utan Service, INc., 
VERNON QO. CooK. 


UnITep STATES WHOLESALE GROCERS’ ASSOCIATION, INC., 
Washington, D.C., February 27, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR KEFAUVER: We want to assure you that our wholesale grocers 
throughout the country are strongly in favor of the enactment of S. 11 as intro- 
duced by you in its original form. 

The discriminations that are mounting daily in grocery distribution, and the 
use of the good-faith defense to justify such discriminations, are bringing about 
a two-price system in food distribution that can only have destructive effects on 
independent and small business. 
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Efficiencies and low-cost operations of small business are no match for the 
price discriminations that are being obtained through the use of coercive 
pressures. i : ‘ 

Our testimony on S. 11, previously given before your committee, remains un- 
changed. Therefore, with the hope of saving time and to expedite early enact- 
ment, we are not asking for time to give additional testimony. However, you 
ean be assured that we will be available to answer any questions that might aid 
the committee in giving favorable consideration to 8. 11 in its original form. 

Respectfully yours, 
Harortp O. SmirtH, Jr., 
Executive Vice President. 


RicHMoND, VA., March 17, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C.: 


Board of directors of Virginia Gasoline Retailers Association, Inc., meeting 
today at Hotel John Marshall in Richmond with 18 board members present. 
Board by unanimous vote urges favorable reporting of S. 11 designed to limit 
good faith defense to discriminatory price cuts. This legislation unanimously 
endorsed by members at last three State conventions, and there is urgent need 
for it to apply to petroleum industry as well as to other industries. Price dis- 
criminations driving additional dealers out of business each day and greater 
need for bill now than ever before. 

J. B. SmiruH, Sr., 
President. 

JAMES W. HEIzER, 
Executive Secretary. 


STATEMENT OF DouGLAS E. QUARLES, JR., REPRESENTING THE VIRGINIA PETROLEUM 
JOBBERS ASSOCIATION IN OPPOSITION TO S, 11 


My name is Douglas DB. Quarles, Jr., and I live in Fredericksburg, Va. I am 
appearing here today in opposition to S. 11 as a small businessman and as a 
representative of the Virginia Petroleum Jobbers Association, which is a trade 
association of independent fuel oil and gasoline jobbers. 

I own and operate a small independent oil jobbing business under the name of 
Quarles Petroleum, Inc., in Fredericksburg, and I employ 10 people. My com- 
pany is engaged in the wholesale distribution of gasoline, motor oil, and tires to 
retail service station operators, as well as the distribution of gasoline and fuel 
oil in bulk quantities to commercial consumers, homeowners, and farmers. We 
own several service stations and lease them to retail dealers. We lease and 
release other service stations to retail dealers. Of course, there are many other 
jobbers in Virginia who have similar operations. 

My company distributes branded petroleum products in the counties of Caro- 
line, Spotsylvania, King George, Stafford, and Prince William. The major oil 
company that supplies me with the products has a direct operation in Fairfax 
and Hanover Counties. Fairfax County adjoins Prince William in the northern 
part of my territory and Hanover County adjoins Caroline County in the south- 
ern part of my distribution area. Insofar as competition is concerned, my deal- 
ers compete with the dealers who buy their products direct from my supplying 
company. Therefore, this amounts to what we would call dual distribution. 
Now, if my understanding of what S. 11 will do is correct, then, if it becomes 
law my supplying company will have to sell petroleum products at the same price 
to its dealers as I sell to mine. If they are put in this position, then, in my 
opinion, they will have to do one of three things: (1) Police my sales to my 
dealers, in which case I will suffer a limitation of my freedom of action; (2) 
eliminate me by canceling my contract and take over as a direct operation; 
(3) sell their direct operations to jobbers. 

If S. 11 becomes law, then, of course, I would recommend that my supplier 
follow the third route and sell out to jobbers. However, with the tremendous 
investment which they have in the metropolitan areas of Washington, D.C., and 
Richmond, Va., I seriously doubt if they would consider doing this. Even if they 
would consent to do so, it would be most difficult for them to find a man with the 
money who would be willing to risk investing it in this most competitive business. 

As to the first alternative listed above—that is, policing my price to dealers— 
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there is great doubt in my mind whether a large corporation would leave itself 
open to the damage suits that could be brought upon it by my action. 

So this brings us to my real concern of S. 11—the second of the three choices 
I mentioned earlier ; that is, putting me out of business by canceling my contract 
and taking over as a direct operation. I am afraid that this is the course that my 
supplier would follow. In this case, 8S. 11, instead of helping my company, which 
is a small business, would do it great harm. 

As a small oil jobber, I am not able to secure as many new retail stations ag 
some of my large competitors. Therefore, it is of utmost importance to my busi- 
ness that none of my retail stations stay closed for any length of time. So there 
are times, when one of my dealers goes out of business for one reason or another, 
that my company must operate the station to keep it open. It is my understanding 
that S. 11 will prevent me from doing this. (Senator Kefauver stated at the 
hearings before this subcommittee on Friday, June 29, 1956, to an oil jobber 
from Detroit, “You are the one that the bill is supposed to hurt, because it is 
supposed to try to prevent you from retailing as a jobber.’’) 

I, along with the other petroleum jobbers in Virginia, feel that the effect of this 
proposed amendment to the Robinson-Patman Act will be far reaching and will 
create a great deal of uncertainty in the law. 

In conclusion, I would like to quote what Congressman Celler, chairman of 
the House Judiciary Committee, said in the course of debate on the companion 
bill in the House last June: “I have given serious consideration to the matter 
and, as I indicated before, this bill has many hidden meanings; it presents many 
problems. I may be wrong, though I doubt it, but it is very much like an iceberg, 
You can see one-fourth of the iceberg, but possibly three-fourths of that iceberg 
is submerged and hidden. There are many things in this bill which may take 
many Supreme Court decisions to clarify * * *.” 

Finally, any piece of legislation that will create so many uncertainties is bad, 





Victok CHEMICAL WokRKs, 
Nashville, Tenn., March 30, 1959. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


Dear SENATOR KEFAUVER: It has just been brought to my attention that Senate 
bill S. 11, an amendment to the Robinson-Patman Act, is again before the Senate, 
Although I have been in favor of legislatidn you have introduced in the past, 
I do feel that this bill which you are sponsoring would create an unfair competi- 
tive situation in the chemical industry. 

Yours very truly, 
BR. G. GemMen. 


Vixina Pump Co., 
Cedar Falls, Iowa, April 15, 1959. 


Hon. Estes KEFAUVER, 
Chairman, Antitrust Subcommittee, Senate Judiciary Committee, 
Washington, D.C. 


Dear SENATOR KEFAUVER: We respectfully request that we be permitted to 
express our views on 8S. 11, now pending hearing in your subcommittee, and that 
this letter be made a part of the record of those hearings. 

Our company is engaged solely in the manufacture and sale of internal gear 
rotary pumps, and our office, manufacturing plant, and foundries are located 
in Cedar Falls, Iowa. We are a small company with less than 500 employees 
and with annual sales in the $5 to $6 million range. Our company was founded 
in this city in 1911 and we have been continuously engaged in the manufacture 
and sale of internal gear rotary pumps since that date. 

Our product is used principally in industrial processes. Many of our cus- 
tomers, original equipment manufacturers, incorporate our pumps as an in- 
tegral part of their own product. Our purchasers come from many segments 
of American industry. We sell to the asphalt industry, the petroleum industry, 
soap and paint industry, chemical industry, food-processing industry, and many 
others. Our sales are nationwide and we do some export business. 

We respectfully urge the subcommittee to take unfavorable action on 8. 11. 
To us, the enactment of this legislation would present a very practical and real- 
istic problem. As we have said, we are a small company. The writer, a lawyer 
by profession, among his other duties advises other officers of our company as 
to legal matters. Our size prohibits the maintenance of a legal staff or 
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retaining competent counsel in various sections of the country. We must, ac- 
cordingly, struggle with complex legal questions as best we can and come up 
with practical solutions to the best of our ability. On the other hand, many of 
our competitors are large industrial organizations with several product lines of 
which competing types of pumps are but one. Many of them are in a position 
to, and do, support large legal staffs and have access locally to competent counsel. 

As we read the Standard Oil case it seems clear to us that our action in low- 
ering our price to a single customer to exactly meet a quotation from a competitor 
is not in violation of the antitrust laws. S. 11 introduces a new element and 
one with which we are in no position to cope. The determination, “that unless 
the effect of the discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce” in any given situation, in 
diverse parts of the country, and without knowledge on our part or without 
a practical means to obtain knowledge on our part of the local condition, seems 
almost impossible. Under the existing law we have but one test to apply; 
namely, Is the quotation of our lower price made in good faith to meet an equally 
low price of a competitor? Such a test we can apply and apply successfully, 
but to attempt to make a determination as to whether or not the discrimination 
may be substantially to lessen competition or tend to create a monopoly, with- 
out exhaustive inquiry in the particular locality, seems insurmountable. Our 
larger competitors, with their staffs of attorneys and accountants, etc., may be 
in a position to make such a determination. We, selling through distributors 
or manufacturers’ agents, or one of our own sales engineers traveling from the 
home office, would be at a loss. 

We recognize that the motive behind the introduction of this legislation is to 
offer protection to small industry, of which we are a part; however, it seems 
to us, as a practical matter, that it does just the opposite and gives an ad- 
vantage to our larger, better staffed, and better informed competitors. We will 
be on the horns of a dilemma. We will have but two choices open: First, to 
suffer the loss of the business through the competitor’s lower price, or, second, to 
lower our price to meet his and hope that the effect of the discrimination will 
not be found to substantially lessen competition or tend to create a monopoly 
in any line of commerce. 

We respectfully submit that the passage of this legislation would work hard- 
ships upon our firm and thousands of its counterparts throughout the United 
States. 


Yours very truly, 
Grorce F. NEWMAN, T'reasurer. 


DENVER, Coto., April 1, 1959. 
Hon. Estes KEFAUVER, 


Senate Office Building, Washington, D.C. 


Dear Str: I would like to voice my very strong opposition to Senate bill S. 11. 

Contrary to the avowed purpose of this legislation—namely, to prohibit price 
discrimination and to secure equality of opportunity for all persons to compete 
in trade or business and preserve competition where it exists—I feel that the 
provisions of S. 11 would achieve the exact opposite effect. If this were enacted 
into law, many businesses would be prohibited by law from meeting competition 
or would be placed in the position of discriminating in some instances to comply 
with the provisions of S. 11 in connection with other customers. For example, 
if a distributor of some line of merchandise had to decrease his price in town A 
to meet a competitive price situation in town B, he would be forced to choose 
between the possibility of losing his business in town B if he did not meet the 
price competition there or discriminating against other customers and/or com- 
petitors if he reduced his price in town A commensurate with his price reduction 


intown B. This might be a death-dealing blow to many businesses operating in 
two or more communities. 
Very truly yours, 


S. M. Wuirentt4, Jr. 


W. A. Wirson & Sons, Inc., 


Wheeling, W. Va., March 30, 1959. 
CHAIRMAN, SENATE JUDICIARY COMMITTEE, 


Senate Office Building, Washington, D.C. 


GENTLEMEN: May we urge your opposition to S. 11, amending the Robinson- 
Patman Act? We feel that this bill would do much to hurt the free enterprise 
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system which is the keystone of our country. Further, we support 8S. 1388, which 
would preserve the good-faith provision. 
Sincerely, 


AMEND CLAYTON ACT 


W. P. Witson, Jr., Vice President. 


STANDARD OIL Co. OF CALIFORNIA, 
Tetonia, Idaho, March 18, 1959. 
Senator Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, Washington, D.C, 


DEAR SENATOR KEFAUVER: There are two pieces of legislation, S. 11 and H.R, 
2, before your committee for consideration which we feel in our industry are 
very detrimental to our Nation because of the fact that they are an encroach- 
ment on the American way of life since they remove the possibility of a com- 
pany meeting competition. 

We feel that this legislation as proposed would be very harmful to our busi- 
ness because of the trend toward socialistic Government price control. It would 
in effect reverse the 1951 Supreme Court ruling. This legislation would make 
it impossible to meet localized price competition. It would encourage price 
wars rather than eliminate them. It would tend to eliminate independent pe- 
troleum jobbers, heating-oil distributors, and other wholesalers of petroleum 
products. 

I hope you will give them very close consideration and, as a citizen of Idaho, I 
request that these two pieces of legislation be killed in the event they get onto 
the floor for a vote. 

Thanking you for your kind attention to this important subject, I am, 

Yours very truly, 
W. C. Berry & Son, 
By W. C. Berry. 


W. J. SAvaGE Co., 
Knogville, Tenn., March 10, 1959. 





Re §8. 11, Robinson-Patman bill. 


Senator JAMEes QO. EASTLAND, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: I understand this bill (S. 11) is scheduled before 
the Senate Judiciary Committee March 17. I also understand that proponents 
may seek to have this bill apply to all industry. 

I believe the bill, with the elimination of the good-faith provision, would 
be detrimental to industry. I hope you will vote against releasing it to Congress. 

Respectfully yours, 
JOHN H. MuRRIAN. 


WALKER Bac Co., 
Louisville, Ky., April 21, 1959. 
Senator Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Dear SENATOR KEFAUVER: Proposed legislation to amend section 2B of the 
Robinson-Patman amendment to the Clayton Act, Senate bill S. 11, is dangerous 
to me as a businessman in active competition with many others. As such, I must 
feel secure in meeting the equally low price of my competitor. 

The proposed amendment, by permitting my defense to be refuted by a charge 
that my competitively defensive action in and of itself injures competition and 
is therefore unlawful, puts me in a position of such uncertainty in the meeting 
of competitive prices that I would be most seriously handicapped in holding my 
proper business against competitive companies who may offer products similar 
to mine at a cheaper price. 

I request that this letter of opposition to S. 11 be laid before your committee 
in the forthcoming hearings. 

Yours very truly, 
CralIg WALKER, President. 
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STATEMENT OF RICHARD G. BREEDEN, JR., SECRETARY-MANAGER, WATER CONDITION- 
ING FOUNDATION, IN OpposITION TO S. 11 AND IN Support or S. 138 


This statement is submitted on behalf of some 30 members, constituting the 
entire active membership of the Water Conditioning Foundation. Our active 
membership represents approximately 80 percent of the industry, embracing 
the manufacturing and sale of household water-conditioning units. Some of 
our members sell their products throughout a large part of the country, while 
the sales of other members fall mostly in a local area. The products of the 
industry are marketed in a variety of ways. This is a relatively new industry, 
substantially post-World War II. It can truly be said that it is an industry 
composed of small businessmen. It has been growing rapidly and competition 
has been vigorous. 

Since our members are engaged in selling water-conditioning units in inter- 
state commerce, they are directly affected by the Robinson-Patman Act. Indi- 
vidually, they are deeply concerned about the proposal contained in S. 11 
regarding the right to meet in good faith a lower price of a competitor. They 
believe that S. 11 will virtually eliminate, or at least severely limit, their indi- 
yidual rights as sellers to meet in good faith a lower competitive price. 

Our members are aware that the language of S. 11 purports to reiterate the 
availability of the good-faith defense, except under some circumstances where 
the effect of a discrimination may be substantially to lessen competition or tend 
to create a monopoly. However, the question of whether the discrimination has 
the prohibited effect is to be determined on the basis of what the evidence affirma- 
tively shows. Our members are frank to admit that this is a concept which 
they do not understand. They feel that it will take a lawyer to collect and 
evaluate the evidence and that the inevitable effect of such a requirement will 
be to take business decisions out of the hands of the businessmen and put them 
in the hands of lawyers. 

The difficulty facing a seller is the necessity on the one hand of making deci- 
sions of a day-to-day business nature promptly and efficiently, yet not being able 
to reduce the vague and highly legalistic requirements of S. 11 to a practical 
formula. 

S. 11 proposes a test which is really beyond the capacity of businessmen to 
effectively apply in day-to-day operations. Even the obvious questions cannot 
be found in the act. What is the evidence referred to? Does it mean that which 
the businessman knows at the time he makes the decision, or does it mean all 
the evidence which can be obtained at that time? Or does it mean the evidence 
developed after the decision has been made and a course of action determined? 
Does a businessman really have to do something more than act in good faith under 
the requirements of S. 11, or is he to be judged after the fact and on the basis 
of all of the evidence which by extreme diligence can then be collected? 

How can any businessman resolve these questions and weigh the evidence 
with any assurance that his conclusions are correct without contacting a lawyer 
on each occasion. If that is the intention of the act, then it is a gross imposition 
upon the small businessman. Usually his organization is small and he must op- 
erate with maximum efficiency. He simply cannot afford to add a lawyer to his 
payroll to make day-to-day decisions. It is essential in operating a small busi- 
ness that general legal advice be obtained which the businessman can both un- 
derstand and apply in his day-to-day work. S. 11 does not offer such help: Rath- 
er, it will add confusion and uncertainty to a law which at best is complex. 

The alternatives are not to compete, or meet the competitive price and run 
the risk of substantial penalties if their decisions are wrong. No businessman 
wants to chance the possibility of a Government action or a private treble-damage 
suit because he hasn’t properly evaluated the evidence as to whether meeting a 
competitive price may substantially lessen competition. He will almost be forced 
to refrain from being competitive. 

To justify such a burden, particularly on the small businessman, requires the 
clearest kind of benefit to some segment of the economy which cannot be thus 
benefitted except by legislation so drafted. In our opinion, S. 11 will not have 
any such clearcut benefit to any segment of our industry, including those who 
distribute and purchase our products. 

In attempting to restrict the right to meet a lower price where the effect may 
be substantial lessening of competition, S. 11 apparently ignores the very real 
possibility that the failure to meet the lower price may have an even greater 
adverse effect no competition. On the other hand, if the problem to be resolved 
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wo 
involves weighing degrees of lessening of competition which may result from mé 
meeting a competitive price as against refraining from competing, and also he 
the effect on secondary level competition between competing buyers as well as 
at the primary level between competing sellers, the complexity of the problem ig 
obviously beyond a businessman without eompetent legal advice. 
We know that the last proviso clause purports to keep intact the law applica- 
ble to the absorption of freight or of shipping charges. What is meant by this 
clause is also an enigma to us. It seems to be a rather meaningless gesture | 
in view of the present state of the law on this subject. ] 
On the other hand, S. 138 would be helpful to our industry. We think the right the 
to sell at delivered prices and to absorb freight in good faith without agreement de 
or concerted action of any kind should be clarified beyond question. shi 
For these reasons, members of the water-conditioning industry sincerely urge an 
that S. 138 be favorably reported and that S. 11 be disapproved. the 
We appreciate your consideration of our views. ] 
19% 
. F , " job 
New Orteans, March 23, 1959. cas 
Hon. Estes KEFravver, ] 
Chairman, Antitrust and Monopoly Subcommittee, Senate Judiciary Committee, cot 
Senate Office Building, Washington, D.C. wh 
My Dear SENATOR KEFAUVER: I am opposed to the enactment of the proposed tot 
legislation to amend section 2(b) of the Robinson-Patman amendment to the | wh 
Clayton Act, S. 11, because, from my position as a businessman in active com- 
petition with many others, I must feel secure in meeting the equally low price mi 
of my competitor. The proposed amendment, by permitting my defense to be 
refuted by a charge that my competitively defense action in and of itself injures 
competition and is therefore unlawful, injects such a degree of uncertainty into bk 
the act of meeting competitive prices that I would be most seriously handicapped 
in holding by business against competitive inroads. om 
I request that this note of opposition to this measure be laid before your City 
committee in the forthcoming hearings. Cit; 
Sincerely yours, Olt 
H. J. WEHRENBRECHT. Cit; 
cnnsidlbiidatll Cit; 
Tow 


WERTHAN BAG Corp., 
Nashville, Tenn., March 23, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Deak SENATOR KEFAUVER: We understand that legislation is currently proposed 
to amend section 2(b) of the Robinson-Patman amendment to the Clayton Act, 
S.11. We are vigorously opposed to the amendment of such legislation. 

In the type of business in which we are engaged, in active competition with 
many other concerns, we must feel secure in meeting the equally low prices of 
our competitors. 

Our products are numerous and varied, ranging from unbleached cotton goods 
to finished cloth, whether dyed, bleached, printed, sanforized, and otherwise 
finished ; also textile and multiwall paper bags, inclusive of both new and used. 

The proposed amendment, charging that competitively defensive action on our 
part in and of itself injures competition and is therefore unlawful, would serve 
to inject such a degree of uncertainty into the act of meeting competitive prices 
that we would find ourselves most seriously handicapped in retaining the busi- 
ness we presently enjoy against competitive inroads. 

We trust that you and the members of your committee will take cognizance of 
our position in forthcoming hearings. 

With every good wish, we are, 

Yours sincerely, 
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ALBERT WERTHAN, Vice President. 


Ey, NEV. 


Senator Estes KEravuver, 
Senate Judiciary Committee, Washington, D.C.: 


We wish to register our opposition to enactment of 8. 11, which eliminates good- 
faith-defense clause in Robinson-Patman Act. We feel that enactment of 8. 11 
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would result in industrywide price fixing and destroy our national competitive 
marketing system. It is requested that this telegram be entered as a part of the 
hearing record. 


Wuite PInE CHAMBER OF COMMERCE AND MINES. 


STATEMENT OF RAY JOHNS, REPRESENTING THE WISCONSIN PETROLEUM 
ASSOCIATION, ON 8. 11 


Mr. Chairman and members of this committee, my name is Ray Johns; I am 
the owner of the Chieftain Oil Co., of Chippewa Falls, Wis. I am also presi- 
dent of the Wisconsin Petroleum Association. This association has a member- 
ship of 487 jobbers doing business in the State of Wisconsin. In this capacity, 
and for myself, I am appearing here against the passage of S. 11 and these are 
the reasons why: 

Proponents of this bill, and I refer to Mr. Patman’s speech of January 25, 
1957, in which he states that only 5 percent of the jobbers of this country are 
jobber-retailers, and by his wording, I take it that these jobbers would be a 
easualty of S. 11 if it became law. 

I have taken a survey of the towns within a 75-mile radius of Chippewa Falls, 
counting the number of jobbers in these towns, and how many of them are 
wholesale-retailers. The first number that I read off after each town will be the 
total number of jobbers and the second will be the number of them that are 
wholesale-retailers. 





Number of | Number of 
Town jobbers wholesale- 
retailers 
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From these figures, gentlemen, I have come up with these totals: 
ae mumeer Of tOWn6.W. ck as a ee 16 
ear wegen ON OF S0NUOT Has ss ot ec tt Co a ee es 43 
Total number of jobbers engaged in wholesale-retail._............_____ 40 


Percentagewise we find that 93 percent of the jobbers in this area are jobber- 
retailers. From this I gather that either Mr. Patman was misinformed or that 
the State of Wisconsin was forgotten about. I believe that if a survey of the 
whole State was taken, excluding the metropolitan areas of Milwaukee, Racine, 
Kenosha, Madison, and Green Bay, that you would find that the above 93 per- 
cent would be very close. 

Do you intend to pass a law, gentlemen, which has been interpreted that these 
jobbers would be breaking the law? That they were not entitled to their jobber 
discount? That FTC could say you are guilty because you may pass on this 
extra discount? That they may discriminate? Let me point out again that Mr. 
Kefauver and Mr. Patman both agree that these types of jobbers would be put 
out of business. 

There are a great number of towns in our State where the jobber needs both 


the retail and wholesale business to survive. Our membership numbers 487 
jobbers of which— 
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10 percent do between 0 and 100,000 gallons yearly ; 

13 percent do between 100,000 and 200,000 gallons yearly ; 
16 percent do between 200,000 and 300,000 gallons yearly ; 
1244 percent do between 400,000 and 500,000 gallons yearly. 


This is for the year 1955, in which year the total gallonage sold by all com- 
panies and jobbers in the State totaled 1,203,810,924 gallons, so you can see, 
gentlemen, that I am talking about a great number of small-business men. In 
almost 100 percent of the cases in these small towns, you will find that service 
stations need some other means of income to survive. He is either a service 
station and repair garage; service station and general store; or a jobber. 
retailer. I believe Senator Wiley is quite familiar with this type of business 
in our small towns. 

Second, I would like to cite a case of dual distribution, such as I operate, 
I am a Pure Oil jobber. The Pure Oil Co. has distribution adjacent to and 
in my marketing territory. Supposing that a price war developed in say, Chip. 
pewa Falls, and I gave my dealers in Chippewa Falls a price concession to keep 
them in business. By so doing then, a Pure Oil Co. dealer, let’s say 5 miles 
away, could bring suit against Pure Oil for price discrimination because, and he 
would be right, that he is competing with my dealers for the business on this 
highway. Do you think, gentlemen, that the Pure Oil Co. would stick their 
neck out in this manner and keep me as a jobber? 

Third, the proponents of this bill have said that we jobbers would not be 
affected as we are not in interstate commerce. To the best of my knowledge, 
no one has seen able to tell me definitely if I am in interstate commerce or 
not. However, I do know that the Wages and Hours Division have inter. 
preted that some of us in our type of operations are in interstate commerce 
and that we are subject to the 40-hour-week law. 

Fourth, the proponents have stated that this bill would practically eliminate 
price wars. How I do not know. Let me cite one simple instance that could 
easily happen, and its result to me and to my dealers. Supposing that someone 
built or purchased a station in Chippewa Falls, Bloomer, and New Auburn, all 
of which are in my marketing territory and where I have dealers. Suppose he 
receives his supplies from some refinery within the State, and bear in mind, these 
are his only stations. Then suppose he sold gasoline for let’s say 5 cents below 
the market price. Under S. 11, I would not be able to grant a price concession 
to my dealers in the area, because if I did, I would be liable for triple damages 
from my other dealers. If I gave my other dealers the concession, then I get 
back again to my supplier, who would be liable for damage suits. If did not give 
my affected dealers a concession, then I would either lose them or they would 
go broke in a month. If I gave them a concession and did not in return receive 
one from my supplier, I would be broke in 90 days. I ask you, is this a fair law 
to me and other jobbers like me? 

Fifth, about 2 weeks ago, I asked one of the Pure Oil Co. executives what would 
happen to me as a jobber if S. 11 became law. This is his reply, “Ray, I don’t 
know.” In other words, my supplier is in a position where he does not know 
if he is going to be able to supply me or not. I ask you, gentlemen, is this a good 
position for me as a businessman to be in? 

Sixth, the wording of the bill also extends to services or facilities. If I gave, 
Say a sign, to one of my dealers who is aggressive and entitled to it, and not to 
another, then the second dealer could bring suit against me for discrimination. 
Don’t you thing that some dealers are more aggressive than others and should 
have some reward for their efforts, or are we to make fixtures of them all? 

It has always been my conviction that you gentlemen as our elected lawmakers, 
labor for the common good, and that you intend to help small business. Under 
S. 11, as I read it, you are helping one at the expense of the other. Surely, 
if clear thinking is given to the matter, there must be a better way than the 
way S. 11 is now written. 

Before closing, I feel compelled to comment on a press statement attributed 
to the chairman of this subcommittee. The chairman was quoted, in substance, 
as stating that the opposition to S. 11 by independent oil jobbers came about as 
a result of “force” and “pressure” by the “giant oil companies.” I want to state 
here and now that I am not here either under pressure or at the request of 
any giant oil company, and further to state that neither I nor the Wisconsin 
Petroleum Association is opposing this bill under pressure, nor will we ever take 
any legislative position under pressure of a big oil company. In brief, we 
resent the implication that we haven’t got brains enough to make our own de 
cisions and guts enough to back those decisions up. 
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In closing, I want to thank you Mr. Chairman, My Senator, Mr. Wiley, and the 
members of this committee, on behalf of the oil jobbers of the State of Wis- 
consin for the opportunity given me to appear before you. Again, thank you. 


W. T. Carter & Bro., 


Houston, Tex., March 4, 1959. 
Senator LYNDON JOHNSON, 


Washington, D.C. 


DeaR SENATOR JOHNSON: I would like to know what is going on in the think- 
ing of many of the people in Washington in the Senate and the House. 

I have just learned of the introduction of Senate bill No. 11 introduced by 
Senator Kefauver and by Representative Wright Patman in the House. It is 
incredible to believe that such legislation is contemplated, designed to destroy 
the prerogative of an organization to market its products in economic competi- 
tion with its competitors under static or changing market conditions. This bill 
may be intended for certain specific instances but such legislation cannot be 
therein limited. When written for one group it strikes all. Secondly, the idea 
of legislating the control of free market movement in a free society, which we 
think we have, is, in a practical way, very shortsighted. 

I am strongly opposed to the consideration of any such legislation. 

Sincerely yours, 


THomas L. CARTER. 


WALTER KIDpE & Co., ING., 
Belleville, N.J., March 19, 1959. 
Subject : The right to meet competition, S. 11. 
Hon. Estes KEFAUVER, 
Chairman of the Senate Antitrust and Monopoly Subcommittee, 
The U.S. Senate, Washington, D.C. 

Dear Sir: Our attention has been called to the hearings which are now being 
scheduled on the subject bill. 

As a manufacturer who makes and markets fire extinguishers on a national 
basis we feel that it is important to us to have the right to sell in any and all 
markets at the prevailing local competitive price. 

If we are denied the right to meet competition in these areas it would work 
a very serious hardship on us and eliminate us from the competitive picture. 

Would request that this letter be made a part of the official record of the 
hearings. 

Yours very truly, 
WALTER B. MoreGan, Jr., 
Vice President. 


TacoMA, WASsH., April 10, 1959. 
Hon. Estes KEFAUVER, 


The U.S. Senate, Washington, D.C. 


Dear Sir: Recently I have received information that hearings have begun on 
bills S. 11 and S. 138. Since I am vitally interested due to my saleswork in 
these two bills, I am taking the liberty of sending certain comments to you. 

It seems to me that bill S. 11 would severely restrict the good faith defense as 
is presently possible under the Robinson-Patman Act. Conversely, bill 8S. 138 
would enact into law basically the principles of good faith defense as established 
by the Supreme Court. 

I certainly hope that the good faith defense which is presently possible under 
the Robinson-Patman Act will not be adversely affected by the passage of 
bill S. 11. 

Very truly yours, 


JoHN D. WATSON. 


Crestwoop, Mo., March 18, 1959. 
Ke 8S. 11 and H.R. 11. 
Hon. Estes KEFAUVER, 
Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C. 


My Dear SENATOR KEFAUVER: The two subject bills have recently been reintro- 
duced for Senate consideration. 
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I have been studying the Robinson-Patman Act, the Supreme Court’s declg. 
ration in 1951 on the good faith decisions, and the provisions of 8. 11 and H.R, 11, 

It is my belief that these bills would eliminate the ability of suppliers to 
compete with others who have local cost advantages, or who utilize price-cutting 
techniques to raid key accounts of other suppliers. The purpose of our antitrust 
law is to preserve competition, not to destroy it. The proposed amendment would 
eliminate the supplier’s ability to meet prices on individual accounts and hinder, 
rather than preserve, fair competition. 

Antitrust laws in themselves are basically fair and reasonable. However, an 
attempt to control price on a unilateral basis destroys the concept of compe. 
tition which has brought us the living standards we enjoy today. 

I will appreciate you making this letter a part of the official record of sub. 
committee hearings and that you give it careful thought in your consideration 
of these two subject bills. 

Sincerely, 
R. M. Wesper. 





WEBER COUNTY SuGAR BEET GROWERS ASSOCIATION, 
Ogden, Utah, March 13, 1959, 
Hon. FRANK E. Moss, 
Senate Office Building, Washington, D.C. 


DeaR SENATOR Moss: Receipt is acknowledged of your letter of March 9 
enclosing S8. 11. Our board of directors has met and discussed the significance 
and ramifications of the amendment of the good-faith defense provisions of the 
Robinson-Patman Act. Sugar sales definitely would come under these pro- 
visions. As you know the Utah sugar beet growers by contract participate 
substantially in the net return from sales of sugar. Therefore we are interested 
in how 8S. 11 affects the sugar beet industry. 

We feel that S. 11 amendment merely prevents a company from meeting a 
lower price offer of a competitor and thereby denies the right of self-defense, 
the right to fight back against the price cutters attempt to gain a monopolistic 
control at the wholesale or distributor level. We understand that the lower 
price can be met if the entire price structure of the company is dropped. It 
seems to us that only well-diversified companies can afford to meet a single or 
localized price situation by a national adjustment in price. Sugar companies 
in Utah are not in a diversified product category. 

We feel also that the ramifications of S. 11 will immediately drop the present 
level of either prices or sales volume of sugar, which in turn after a short 
period of time would dstroy the intermountain sugar beet industry. 

At a recent meeting of sugar beet growers we elected Mr. Bill Carson, presi- 
dent of the Nyssa-Nampa Beet Growers Association, to present our views at 
the public hearings of the subcommittee of the Senate Judiciary Committee, 
He asked Senator Church to make arrangements for him to appear. Since 
Mr. Carson is representing us we would appreciate any assistance you can 
render to help him. 

Yours sincerely, 
KEN Ucuipa, Secretary. 


WESTERLIN & CAMPBELL CO., 
Chicago, Ill.. March 30, 1959. 
Re elimination of good-faith defense by bill S. 11. 


Hon. Josern C. O’MAHONEY, 
U.S. Senate, Washington, D.C. 


Dear Str: I am opposed to the passage of legislation as described in bill 
8S. 11, which I understand is now before the Senate Judiciary Committee. 

I believe this bill could have a very damaging effect upon business should 
it pass and become law. 

The main reason that I am opposed to the bil] is that for all practical pur- 
poses it would prohibit a seller from meeting his competitor’s prices if, in 
doing so, the seller charges different prices to his purchasers. 

I feel that it is a basie and integral part of public policy in this country 
that individual business firms should be free to compete with each other in 
all areas of business activity. 
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Furthermore, S. 11 would eliminate true competition and would restrict 
the competitive ability of small firms. In my opinion, both of these are strong 
specific arguments against the bill. 

Also, bill S. 11 would make it more difficult than ever to comply with the 
Robinson-Patman Act which is not easy to comply with as it is. 

Very truly yours, 
BE. B. WoELDIKE, Secretary-Treasurer. 


VERNAL, UTAH. 
Senator PstTES KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Washington, D.C.: 


I feel Senate bill 11 should be killed in committee as it is contrary to the 
principles of our free enterprise system. Please use your influence in this re 
gard and make this telegram a part of official report of the meeting. 


WESTERN PETROLEUM Co., INC., 
A. B. Kay, President. 


MORRISTOWN, N.J., April 1, 1959. 
Proposed amendment of the Robinson-Patman Act. 
Hon. JAMES O. EASTLAND, 
U.S. Senate Judiciary Committee, 
Washington, D.C. 


Dear Sie: I am writing to you with respect to bills S. 11 and H.R. 11, which 
were introduced recently by Senator Kefauver and Representative Patman. 

I am strongly opposed to the passage of these bills. They would impose a 
great burden on business in general and on the chemical industry in particular. 
Sales opportunities would be lost while the salesman was endeavoring to find 
out if he could meet a competitor’s price without violation of the law. The 
higher price would become the safe price and another item would be added to 
the ever-increasing cost of living. 

I will appreciate any action that you can take against the passage of these 
bills. 

Yours truly, 
JOHN F. M. WHITE. 


Wii~tarp Mrrror Co., 
Fort Smith, Ark., March 18, 1959. 
Senator James O. EASTLAND, 
Senate Office Building, Washington, D.C. 


Dear SENATOR: We desire to express our opposition to bill 8. 11, now before 
the Senate Judiciary Committee, which would nullify good faith as a defense 
in price discrimination cases. 

Our company is faced with cutthroat competition by foreign mirror manufac- 
turers. Specifically, Belgium plate glass mirrors are being delivered into Fort 
Smith at a cost to our customers from 16.2 to 19.6 percent under our selling 
prices including both duty and inland freight from Houston. 

The f.o.b. Houston price of the foreign mirrors without duty and inland 
freight is several cents below our delivered cost of clear domestic plate glass 
before silvering and edge fabrication. 

It is time the Congress recognize what foreign competition is doing to domestic 
manufacturers because it is a very serious situation. Passing a bill, such as 
8.11, is utterly ridiculous. 

Please let us have your comments on this problem and we urge your opposi- 
tion to any action that results in favoring foreign manufacturers. 

Yours very truly, 


K. P. Wi1Luarp, President. 
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MuRRAY, UTAH. 


Senator Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Washington, D.C.: 


We are opposed to Senate bill 11. We don’t want additional restrictions placeg 
on competitive business. Businesses should be permitted to meet competition 
wherever they operate. 

GEORGE WINDER, 
Partner, Winder Dairy. 


PITTSBURGH, PA., March 31, 1959. 
Senator J. O. EASTLAND, 
Chairman, Senate Judiciary Committee, Washington, D.C. 

Dear Siz: I am opposed to passage of bill S. 11, equality of opportunity, as pro- 
posed by Senator Kefauver. If this good faith defense is limited, it will mean 
that, as a supplier, I cannot reduce my price to one customer to meet competition 
without also reducing the price to all my customers. As you can see, this no 
longer would be true competition, and would eventually lower profits, so that 
small businesses would soon be out. 

Yours very truly, 
J.G. Young, 


WILLCox, ARIZz. 
Senator ESTES KEFAUVER, 
U.S. Senate, Washington, D.C.: 
Am opposed to Senate bill 11. Feel it would nullify businessman’s right to 
meet in good faith the lower price of a competitor. 
REx EMRICK, 
Secretary-Manager, Willcox Chamber of Commerce. 


SCHUYLKILL HAVEN, PA., March 31, 1959. 
Hon. Estes KEFravuver, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR: May I register my objections to the wording of bill 8. 11? 
The wording is bewildering, and I would rather see it spelled out that a complete 
defense to a charge of price cutting should be that the lower price was made 
in good faith to meet an equally low price. Under the present wording, small 
business would suffer tremendously by having their hands tied. Business in 
general should be permitted to meet competition, regardless. 

The purpose and intent of your bill is good, but please revise the wording. 

Kindly make my letter a part of the official record of your subcommittee 
hearings. 

Your truly, 
CHARLES H. Wo tFr. 


WYOMING MINING ASSOCIATION, 
Riverton, Wyo., March $1, 1959. 
Hon. Estes KreFavuver, 
Senate Office Building, Washington, D.C. 


Dear SENATOR KEFAUVER: We are writing with respect to Senate bill 11, which 
would amend the Clayton Act with reference to equality of opportunity. Please 
make this statement a part of the record of the Committee on the Judiciary. 

The Wyoming Mining Association does not favor the enactment of Senate bill 
11, 86th Congress. We feel that such legislation will handicap many of our small 
companies in meeting competition. We believe that there is too much uncer- 
tainty involved in placing the burden of proof on the taxpayer charged with 
price discrimination. If our producers cannot adjust prices to meet competi- 
tion and the demands of their customers, they will soon be out of business. It 
appears that this proposed legislation will result in the larger companies con- 
trolling the markets, and thus increase the monopolistic practices it purports to 
reduce. 

Respectfully submitted. 


R. W. Beamer, Ezrecutive Secretary. 
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CINCINNATI, OH10, March 4, 1959. 
Hon. JAmes O. EASTLAND, 


Chairman, Senate Judiciary Committee, 
Washington, D.C. 


My Dear SENATOR: I am deeply concerned about proposed legislation (S. 11 
and H.R. 11) and solicit your assistance in defeating same. Such a law 
would, for all practically purposes, destroy provisions of the present Robinson- 
Patman Act under which the good-faith meeting of competition is a complete 
defense to a charge of price discrimination. 

The enactment of such legislation would make it virtually impossible for a 
firm doing business on a national scale, or over any considerable area, to compete 
with firms only operating in one local area. A seller would continually be in the 
dark in a conscientious effort to compete and still comply with the requirements 
of this unnecessarily strict proposed legislation. In fact, it would prevent a 
pusiness from meeting the competition of a lower price made by competition. 

Such a law would be progress in reverse and break down everything for 
which our free enterprise system stands. Heaven help us to protect that system. 

After nearly 40 years in business, I believe I am in a position to fairly ac- 
curately forecast what the results of such proposed legislation would be. I 
strongly support passage of Senator Capehart’s bill, 8. 138, so as to settle this 
controversy once and for all. 

Thanking you for your thoughtful consideration of the foregoing, I am, 

Yours sincerely, 


MILEs M. ZOLter. 


YAKIMA CHAMBER OF COMMERCE, INC., 


Yakima, Wash., March 30, 1959. 
Senator Estes KEFrAHVER, 


U.S. Senate, Washington, D.C. 


DeaR SENATOR: The Yakima Chamber of Commerce adopted the following 
statement of policy on price discrimination : 

“The chamber believes the good-faith meeting of the competitors’ prices should 
be continued to be an absolute defense to the charge of violation of the price- 
discrimination provisions of the Robinson-Patman Act. Their feeling is that 
proposed legislation (H.R. 11 and §S. 11, known as the Patman-Kefauver bill) 
would permit a seller to lower his price to one customer only when he lowers 
it to all customers and that thereby would prevent price reductions, thus de 
priving sellers, buyers, and consumers of the fruits of competition. Further, 
they say it will hinder growth of small firms by prohibiting them from reducing 
prices to become more competitive with large firms.” 

It is the desire of the congressional action committee to include this letter as a 
part of the official record of subcommittee hearings. 

Thank you for your cooperation. 

Sincerely yours, 


Gus TILLMAN, 
Secretary, Congressional Action Committee. 


ZARDA Bros. Datry, INc., 


Shawnee, Kans., April 17, 1959. 
Senator Estes KEFAUVER, 


Judiciary Committee, U.S. Senate, Washington, D.C. 


DEAR Sir: We here at Zarda Bros. Dairy, and also other local small business 
people in the Shawnee, Merriam, and Mission area, urgently request your sup- 
port to the much-needed legislation, S. 11, now being considered in Congress. 

After taking part in and listening to testimony in the hearings conducted in 
the Kansas City area on price discrimination in dairy products, we feel that 
the adoption of the above-mentioned bill is absolutely necessary to curb the price 
discrimination and unfair trade practices employed by large corporations as 
indicated in the hearings conducted in our area. 

Hoping you will give your utmost consideration to the above, and thanking 
you for your many services in the past, I am, 

Yours sincerely, 


BERNARD A. ZARDA, 
x 





